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a Key or Wharf. S/ielm. 
KAIAOIUM, Kcyage; which sec. 

KALEND^E, Rural Chapters or conventions of the rural deanfi 
and parochial clergy; so called because formerly held on the Ka* 
lends, or first day of every month. Paroch. Antiq. 640. 

KALENDAR and KALENDS. See Calendar and Calends. 

KANTREF. See Cantred. 

KARITE. See Caritufi. 

KARLE, Sax.^ A man; and with any addition a servant or clown^ 
as the Saxons called a domestic servant, a huskarle; from whence 
comes the modem word churly Domesday. 

KARRATA FCENI, A cart-load of hay. Man. Ang. torn. \. fi. 
543. See Carecta. 

KAY. See Key. 

KEBBARS, or Cullers. The refuse of sheep drawn out of a 
flock; oves rejiciila. Coofier's Tliesaur. 

KEELAGE, k-illagium.~\ A privilege to demand money for the 
bottom ofiehips resting in a port or harbour. Rot. Pari. 21 Ed. I. 

KEELMEN, Arc mentioned among mariners, seamen, i^c. in 
various statutes. Sec title Cjals. 

KEELS. This word is applied to vessels used in the carriage of 
coals, ^e. See Keylcs. 

KEEP. A strong tower or hold in the middle of any castle or for- 
tification, wherein the besieged made their last efforts of defence, 
was formerly in England called a Keep: and the inner pile within 
the castle of Dover^ erected by King fl'-n. II. about the year 1 153, 
was termed the King's Keep: so at Windsor^ £cc. It seems to be 
something of the nature of that which is called abroad a Citadel. 
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KEEPER OF THE FOREST, Cu^/os Foresia.^ Or Chief-wai den 
of the Forest, hath the principal government overall officers within 
the forest: and warns thcni to appear at the Court of Justice-scat, 
on a general summons from the Lord Chief Justice in Eyre. ATari- 
ivood^ /}art l./i. 156. See title /orr«/. 

Keepku of the Git eat Seal, Custosmagni sigilH.'] Ts a Lord by 
his office, stilcd Lord Keeper of the Great Seal of Knt^land^ and is of 
the King's Privy Council: through his hands pass all cliarters, com- 
missions and grants of the King, under the Great Seal; without 
which seal many of those grants and commissions are of no force 
in law; for the King is by interpretation of law a corporation, and 
passeth nothing but by the Great Seal, which is as the public faith 
of the kingdom, in the high esteem and reputation justly attributed 
thereto. 

The Great Seal consists of two impressions, one being the very 
seal itself with the effigies of the King stamped on it; the other has 
an impression of the King's arms in the figure of a target, for mat- 
ters of a smaller moment, as certificates, c5'c. that are usually 
pleaded sub fiede sigilli. And antiently, when the king travelled 
into France or other foreign kingdoms, there were two Great Seals; 
one went with the King, and another was left with the Cualon 
Regniy or the Chancellor, irfc. 

If the Great Seal be altered, the same is notified in the Court of 
Chancery, and public proclamations made thereof by the Sheriffs, 
<:fc. 1 Hate*^ Hist. P C. 171, 4. 

The LordKeeper of the Great Seal, by statute 5 Etiz. c. 18, hath the 
same place, authority, pre-eminence, jurisdiction, and execution of 
laws, as the I^ord Chancellor of Kn^land hath; and he is constituted 
by the delivery of the Great Seal, and iiy taking his oath, 4 Insl. 87. 
See Lamb. Archtion. 65: I Bol. yibr. 385, and this Dictionary, title 
C/mncelhr. 

Keeper of the Puivv Seal, Cusitos privari aigilli.'] That officer, 
through whose hands all charters, pardons, 'cTc pass, signed by the 
King, before they come to the Great Seal: and some things which do 
not pass the seal at all: he is also of the Privy Council, but w as an- 
tiently called only Clerk of the Privy Seal; after which he was 
named Guardian dd Privy Seal; and lastly, Lord Vrwy Seal, and 
made one of the great officers of the kingdom. See stat. 12 R.'2. c. 
11: Rot. Pari. \ I II. 4: and sfa!. 34 //. 8. c 4. 

The Lord Privy Seal is to put the seed to no grant without good 
warrant; nor with warrant, if it be against law, or inconvenient^ but 
that he first acquaint the King therewith. 4 Inst. 55. As to the fees 
of the clerks under tiie Lord Privy Seal, for warrants, cTc. See .s7«/. 
27 H.6.C. 11. Sec further this Dictionary, titles Grant uf the King; 
Prixnj Srai. 

Keeper of the Touch, mentioned in the anticnt statute 12 //. 6. 
r. 14, seems to be that officer in the King's mint, at this day called 
the Master of the Assay. See Mint. 

Keepers of vhv. Liberties of England. By uu Jiority of Par 
liamcnt. Vide Cusiodrs Libcrtati.t. 

KENDAL, Concugiiim. An antient barony, MS. 

KEN NETS, A coarse U'eish cloth. Sec stat. 33 7/. 8. c. 

KEKHERE, A custom to have a cart-way; or a commutation To* 
the customary duty for can iagc of ihc I-ord s goods. Coive/f. 
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KEUNELLARE DOMUM, fi-om Lat. Crma, a notch.] To build 
a lioiise formerly with a wall or tower, kernelled with crannies or 
notches, for the better convenience of shootinj^ arrows, and making 
other defence. Du Frehnr derives this word from ijuarnellu,<i or 
ijuadrant'llus^ a four-square iiolc or notch; iibiciinijut' fmtmt tjuarnclli 
sive fenestra:: and this form of walls and battlcmenls for military uses 
might possibly have its name from ijuadrtlluH a four-square dart. It 
was a common favour granted by our Kings in antient times, after 
castles were demolished for prevention of rebellion, to give their 
chief subjects leave to fortify their mansion-houses with kernelled 
walls. Paroch. ,4nti(j. 533. 

KERN ELL ATUS, fortified or embattled, according to the old 
fashion; Plac. 31 Ed. 3. 

KERNES, Idle persons, vagabonds. Ordin. llihern. 31 Ed. 3. m. 
11,12. 

KEVERE, A cover or vessel used in a dairy house for milk or 
whey. Paroch. Andq. fi. 386. 

KEY, Kaia is" caya-, Sax. Lc^. Tcut, Kayy sometimes spelt Quay 
from the French (/uai.'\ A wharf to land or ship goods or wares at. 
The verb caiarey in old writers, signifies (according to Scaliger) to 
keep in, or restrain: and so is the earth or ground where Keys arc 
made, with planks and posts. Coivell. 

The lawful Keys and wharfs for lading or landing goods belong- 
ing to the port of London, were Chester* s' key. Brewer* s-Kty, Gailey- 
Ktyy IVool'Dock, Custom house-Key, Bear-Key. Porter*s-Key, Sad*s- 
Keyy lViggan*ts-Key, Young*s-Key, Pai/ih's-Key, Dice-Key, iimart*s- 
Key, So7ner*8-Key, Hammo7ia\t-Key, Lyon*8-Key, Botol/th-lVharf, 
Grant* s-Key, Cock*s-Kvy and Fresh-H harf; besides Billhtgsgate, for 
landing of fish and fruit; and Bridgthouse in Southivark for corn and 
other provision, i^c. but for no other goods or merchandise. Deal 
boards, masts, and timber, may be landed at any place between 
Lime-house and Westminster; the owner first paying or compounding 
for the customs, and declaring at what place he will land them. 
Lex Mcrcat. 132, 33. Stat. 13 tP* U Car.2.c. W.sect. 14: Kot. Seac. 
19 Car. 2. These Quays have been lately purchased by money ad- 
vanced by Government, with a view to the improvement of the port 
of London. See the acts, 43 G. 3. c. cxxiv. 46 G. 3. c. 118. and fur- 
ther this Dictionary, title London, 

KEYACiE, Kaiagium.j The money or toll paid for lading or un- 
lading wares at a key or wharf. Hot. Pat. I. Edw. 3. m. 10: 20 Ed, 
3. w. 1 . 

KEYLES or KEELS; Ciuli or Ciulea.^ A kind of long boats of 
great antiquity, mentioned in stat, 23 H. 8. c. 18. Spelm. 

KEYING, Five fells, or pelts, or sheep-skins with their wool on 
them. Coivell. 

KEYUS, KEYS, A guardian, warden, or keeper. Mon. Ang. torn. 
2. /I. 71. In the Isle of Man, the twenty-four chief commoners, who 
are, as it were, conservatOi S of the liberties of the people, are called 
Keys of the island. See title Man, Isle of 

KICHELL, A cake: it was an old custom for godfathers and god- 
nriothers, eveiy time their god-children asked them blessing, to 
give them a cake; which was called a God's Kichell. Coiuell. 

KIDDER, Signified one that badges, or carries corn, dead vie- 
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tual, or other merchandise, up and down to sell. Stat. 5 Eliz. r. 12. 
They are also called Kiddiers, in stat. 13 El. c. 25. 

KIDDLE, KIDEL, or KEDEL, Kideltus.'] A dam, or open wear 
in a river, with a loop or narrow cat in it, accommodated for the 
laying of wheels or other engines to catch fish. 2 Inst.fol. 38. The 
word is untient, for we meet with it in Mut^na Charta, c. 24. And in 
a charter made by King John to the city oi London. By stat. 1 H. 4. 
c. 12, it was accorded, inter alia, That a survey should be made ol 
the wears, mills, stanks, stakes, and Kidels, in the great rivers of 
England. Thcy arc now called Kettles, or Kettle-nets, and are 
much used on the sea-coasts of Kent and H ales. Coiuell. 

KIDNAPPING, The forcible abduction and conveying away of a 
man, woman, or child from their own country, and sending them to 
another; it is an offence at common law. Haum. 474. 

Thisis unquestionably avery heinous crime, as it robs the Kingoi 
his Subjects, banishes a man from his country, and may in its con- 
secjucnces, be productive of the most cruel and disagreeable hard- 
ships; and therefore the common law of England has punished it 
with fine, imprisonment, and pillory. 2 S/tow. 22 1 : Skin. 47: ComO. 
10. 

The Stat. 11 t?" 12 IV. 3. c. 7, though principally intended against 
pirates, has a clause that extends to prevent the leaving of such per- 
sons abroad, as are thus kidnapped or spirited away; by enacting, 
that if any captain of a merchant vessel shall (during his being 
abroad) force any person on shore, and wilfully leave him behind, or 
refuse to bring home all such men as he carried out, if able and de- 
sirous to return, he shall suffer (what seems no very adequate 
punishment) three month's i.'nfiriM9nment. There is no doubt, however, 
that the party thus injured may maintain an action against the party 
ofl'cnding for damages sustained by occasion of such treatment. Sec 
title Imfiri.son7tient. 

KILDERKIN, A vessel of ale, t^c. containing the eighth part of 
an hogshead. 

KILKETH, An anticnt servile payment made by tenants in 
husbandry. Coiuell. 

KILLAGIUM, Keelage. CowelL 

KILLYTIISTALLION, A custom by which lords of manors 
were bound by custom to provide a stallion for the use of their ten- 
ant's mares. Sfivlm. Gloss. 

KILTH. jic omnes annuales rcdditua de quadam consuetudine in^ 
iJ'c. vocat. Kilth. Pat. 7 KHz. 

KINDRED, Arc a certain body of persons of kin or related ta 
each other. There are three degrees of Kindred in our law; one 
in the right line descending, another in the right line ascending, 
and the third in the collateral line. 

The right line descending, wherein the Kindred of the male line 
are called jfgnatiy and of the female line Cognati, is from the father 
to the son, and so on to his children in the male and female line; 
and if no son, then to the daughter, and to her children in the male 
and female line; if neither son nor daughter, or any of their children, 
to the nephew and his children, and if none of them, to the niece 
and her children; if neither nephew nor niece, nor any of their 
children, then to the grandson or granddaughter of the nephew; and 
if neither of them, to the grandson or granddaughter of the niece; 
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and if none of them, then to the great grandson or great grand- 
daughter of the nephew and of the niece, iyc. et sic ad ijiji?iitian. 

The right line ascending is directly upwards; as from the son to 
the father or mother; and if neither father nor mother^ to the grand- 
father or grandmother; if no grandfather or grandmother, to the 
great grandfather or great grandmother; if neither great grand- 
father or great grandmother, to the father of the great grandfather, 
or the mother of the great grandmother; und if neither of tliem, 
then to the great grandfather's grandfather, or the great grandmo- 
ther's grandmother; and if none of them, to the great grandfather's 
great grandfather, or great grandmother's great grandmother, et sic 
in itifinitum. 

The collateral line is either descending by the brother and his 
children downwards, or by the uncle upwards: it is between brothers 
and sisters, and to uncles and aunts, and the rest of the Kindred, up- 
wards and downwards, across and amongst themselves. 2 JS/els, Abr» 
1077, 1078. 

If there are no Kindred in the right descending line, the inheri- 
tance of lands goes to the collateral line; but it never ascends in tiic 
right line upwards, if there are any Kindred of the collateral line, 
though it may ascend in that line: and there is this difference be- 
tween the right line descending and the collateral line, that the right 
of representation of Kindred in the right descending line reaches 
beyond the great grandchildren of the same parents; but in the col- 
lateral line, it doth not reach beyond brothers and sisters' children; 
for after them there is no representation among collaterals. 

In the right ascending line the father or mother arc always in the 
first degree of Kindred; and by the civil law, if the son died without 
issue, his father or mother succeeded, and after them his brother 
or sister, uncle, aunt, \lfc. But in case of purchase by the son, if he 
died without issue, his father or mother could not inherit, but his 
brothers and sisters, c^J'c. by which it appears, that the father cannot 
succeed the son immediately, though he is the next of kin. If a man 
purchase lands and dies without issue, it shall never go to the half 
blood in the collateral line; though it is otherwise in case of a de- 
scent from a common ancestor. 

The children of the brothers and sisters of the half blood, shall 
exclude all other collateral ascendants, as uncles and aunts, and all 
remoter Kindred of the whole blood in the collateral line. 2 Aclfi. 
Abr. 

There are several rules to know the degrees of Kindred; in the 
ascending line, take the son and add the father, and it is one degree 
ascending, then add the grandfather, and it is a second degree, a 
person added to a person in the line of consanguinity making a de- 
gree; and if there are many persons, take away one, and you have 
the number of degrees; as if there arc four persons, it is the third 
degree, if five, the fourth, ti^'c. so that the father, son, and grand- 
child, in the descending line, though three persons, make but two 
degrees: To know in what degree of Kindred the sons of two bro- 
thers stand, begin from the grandfather and descend to one brother, 
the fatlier of one of the sons, which is one degree, then descend to 
his son the ancestor's grandson, which is a second degree; and then 
descend again from the grandfather to the other brother, father ot 
the other of the sons, which is one degree, and descend to his son, 
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i^'f.and it is a second dejjrec; thus reckoninpf the person from whom 
the computation is nutdc, it appears there arc two degrees, and that 
the sons of two brotlicrsare distant from each otht^r two degrees: for 
in what deij^ree cither of them is distant from the common stock, 
the person from whom the computation is niade, they are distant be- 
tween themselves in the sanie degree; and in every line the person 
umst be reckoned from whom the computation is made. If the Kin- 
dred arc not Cfjually distant from the connnon stock; then in what 
degree the most remote is distant, in the same degree they are dis- 
tant between themselves, and so the kin of the most remote maketh 
the degree; by which rule, I, and the grandchild of my uncle, are 
distant in the third dc^gree, such grandchild being distant three de- 
grees from my graiulfiaher, the nearest common stock. See further 
at length, 2 Comw. c. 14: and this Dictionary, titles De^icent; Execu- 
tory III; ^^ 8. The common law agrees in its computation with the 
civil and canon law, as to the right line; and only with the canon law 
as to the collateral line. lVood\ Inst.A^^ 9. 

KING, 

from Lut. Rvi^o to rule: — Sax. Cijii.ng <,i Coiu/it^^^ A Mon- 
arch or Potentate, who rules singly and sovereignly over a people; 
or he that has the highest power and rule in the land. The King is 
the head of the State. See Bract, lib. I.e. 8. 

Tin-: Sui'RKME Executive Power of these Kingdoms is vested 
by the English laws in a single person, the Kini^ or Qut tn; for it 
matters not to which sex the Crown descends; but the Person en- 
titled to it, whether Male or Female, is immediately invested with 
ail the ensigns, rights, and prerogatives of Sovereign Power: as is 
declared by stat. 1 Alary, atat. 3. c. 1. 

I. 0/ the Titlt yond Succesftio?i to the Throne. 

II. Of the Hoyul family , — yh to the Queen, aec thi^ Diet, under 
f/iat title. 

III. Biiijixj and incidentally of the Kini^*s Councils. 

IV. Of the King*s Duties; and his Coronation Oath. 

V, Of the Kin(f*s Prerogative. 

\. Generally. 

2. .is relates to his Royal Character; wherein of his So- 
i^ rrignty; Perfection; and Perjietuity. 

3. With res/u'ct to his yJulhority^ foreign and domestic;— in 
sending Jhnbassudors; jnakittg Treaties; Vl'ar and Peace: 

da One of the Estates of the Realm; Commander of our 

Jrmies and jYavie.t; the Fountain of Justice; and of Hon- 
our: .Arbiter of Domestic Commerce; Supreme Head of the 
Church. 

4. yJs ret^ards his Revenues; ordinary and extraordinary; 
and J in the latter, of his Civil List, 

VI. Of the Kin(r*s Preroi^adve in relation to his Debts; and see 

this Diet, titles Execution; Extent; Judgment, tTc 
VII. The former and /iresenf state of the Prerogative in ge?icral. 

I. The Executive Power of the English Nation being vested in a 
single person, by the general consent of the People, the evidence 
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of which general consent is long and immemorial usage, it became 
necessary to the freedom and peace of the State, that a rule should 
be laid down uniform, universal, and permanent; in order to mark 
out witli precision ivhu is that single persout to whom are commit- 
ted (in subservience to the law of the land) the care and proteciiou 
of the community; and to whom in return the duty and allegiance of 
every individual are due. 

When the succession to the Crown was formerly interrupted by 
the Slate of Society und the Constitution, which had not then arrived 
to tJie stale of pcrlVclion it attained in later ages, and even more re- 
cently since the Revolution, distinctions have been frequently made 
between a King de facto and dc jure. Though it is to be hoped that 
no contest of this nature is likely again to rise in these kingdoms, 
what is just shortly hinted on this subject will doubtless be agreea- 
ble to the student; sec further on this subject, title Treason. 

If there be a King regnant in possession of the Crown, although he 
be but Rex de facto, and not de jure, yet he is Heistiior le Ruij: and 
another that hath right; if he be out of possession, he is not within 
the meaning of the atat, \ \ Hen. 7. c. I. for the Subjects to serve and 
defend him in his wars, 'd'c. And a pardon, i^c. granted by a King de 
jure, that is not likewise de facto, is void. 3 Innt. 7. If a King that 
usurps the Crown, grants licences of alienation or escheats, they 
will be good against the rightful King; so of pardons, and any thing 
that dotii not concern the King's anlient patrimony, or the govern- 
ment of the People: judicial acts in the lime of such a one, bind the 
right King and all who submitted to his judicature. The Crown was 
tost between the two families of Yor/c and Lancaster many years; 
and yet the acts of royalty done in the reign of the several compet- 
itors, were confirmed by the Parliament: and those resolutions were 
made, because the common people cannot judge of the King's title, 
and to avoid anarchy and confusion. Jenk. Cent. 130, 1. 

All judicial acts tlone by Henry VI. while he was King, and also 
all pardons of felony and charters of denization granted by him, 
were deemed valid; but a pardon made by Kdiv. IV. before he was 
actually king, was declared void even after he came to the Crown. 
See 1 JJaiifk. P. C. c. 17: and ^'at. 1 Kd. 4. c. 1. 

Haie says, the Right Heir of the Crown, during such time as the 
Usurper is in plenary possession of it, and no possession thereof iir 
the heir, is not a King within this act; as was the case of the house 
of York, during the plenary possession of the Crown in /fen. IV. 
Hen. V. Hen. VI. But if the right Heir had once the possession of 
the Crown, as King, thout^h an Usurper had got the possession 
thereof, yet the other contmues his stile, title, and claim thereto, 
and afterwards re-obtuins the full possession thereof; a compassing 
the deatli of the rightful heir, during that interval, is compassing 
of the King's death within this act, for he continued a King still, 
guasi in possession of his kingdom; which was the case of Ed. IV. 
in Aat small interval wherein Hen. VT. re-obtuined the Crown; and 
the case of JCd. V. notwithstanding the usurpation of his uncle 
Hirh. III. 1 Hal. Hist. P. C. J 04. 

The grand fundamental njaxim upon wliich the Jus Corona, or 
right of succession to the Throne of these kingdoms depends, 
seems to be this: " That the Croivn is by common law and constitu- 
tional custom hercdiiaru; and this in a manner ficcuUar to itself; but 
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that the right of inheritance may from time tD time be changed or 
Iwiited by Parliament; under which limitations the Crown still con- 
tinues hereditary." 

Firist^ it is in general hercdithry^ or descendible to the next heir, 
on the death or demise of the last proprietor. All regal governments 
must be either hereditary or elective; and as no instance can be found 
wherein the Crown oi England has ever been asserted to be elective, 
by any authority but that of the Regicides at the infamous and un- 
paralleled trial of K. Charles I., it must of consequence be heredita- 
ry. Yet an hereditary, by no means intends a Jurc-divinoy right to the 
Throne; save only so far as Kingdoms, like other human fabricks, 
are subject to the general and ordinary dispensations of providence. 
Nor indeed have a jure-divino and an hertditary right any necessary 
connexion with each other, as some have very weakly imagined. The 
hereditary right which the laws of England acknowledge, owes its 
origin to the founders of our Constitution, and to them only. The 
founders of our Englinh Monarchy might perhaps, if they had thought 
proper, have made it elective; but they rather chose, and upon good 
reason to establish originally a succession by inheritance. This has 
been acquiesced in by general consent; and ripened by degrees in- 
to common law; the very same title that every private man has to 
his own estate. Lands are not naturally descendible any more than 
Throjies; but the Law has thought proper for the benefit and peace 
of the Public, to establish hereditary succession in the one, as well 
as the other. 

Secondly, as to the /larticitlar mode of inheritance; it in general 
corresponds with feodal path of descents, chalked out by the com- 
mon Law in the succession to landed Estates; yet witii one or two 
material exceptions. Like estates, the Crown will descend lineally 
to the issue of the reigning Monarch; as it did from King Jo/m to 
Richard IL, through a regular degree of six lineal generations. As 
in common descent, the preference of males to females, and the 
right of primogeniture among the males are strictly adhered to. But 
among the females the Crown descends by right of primogeniture to 
the eldest daughter only, and her issue; and not as in common inhe- 
ritances to all the daughters at once; the evident necessity of a sole 
succession to the Throne having occasioned the royal law of descents 
to depart from the common law in this respect. The doctrine of re- 
presentation also prevails in the descent of the Crown, as it does in 
other inheritances, whereby the lineal descendants of any person de- 
ceased stand in the same place as their ancestor, if living, would 
have done. Lastly, on failure of lineal descendants, the Crown goes 
lo the next collateral relations of the late King, provided they are li- 
neally descended from the blood-royal; that is, from that royal stock 
which originally acquired the Crown. But herein there is no objec- 
lion (as in the case of common descents) to the succession of a Bro- 
ther, an Uncle, or other collateral relation of the half blood; provided 
only, that the one Ancestor from whom both are descended, be^hat 
from whose veins the blood-i*oyal is communicated to each. The rea- 
son of which diversity betwccji royal and common descents, may be 
better understood by recurring to the general rules of Descent. Sec 
that title; Canon VL ad Jin. 

If the King hath issue a son and a daughter by one venter, and a 
r*on by another venter, and piuTlnises lands and dies, and the eldest 



KING I. 



9 



son enters, and dies without issue, the daughter shall not inherit 
those lands, nor any othei- fee-simple lands of the Crown, bui ih© 
younger brother shall have them together with the Crown. Co. 
Lit. 15. A. 

Thirdly! the doctrine of hereditary right does by no means impl\ 
an ind^ea&ible right to the Throne. No man will surely assert this 
Avho has considered our Laws, Constitution, and History without pre- 
judice, and with any degree of attention. It is unquestionably in the 
breast of tlie Supreme Legislative Authority of this Kingdom, The 
King and both Houses of Parliamenty to defeat this hereditary right; 
and by particular entails, limitations, and provisions, to exclude the 
immediate heir, and vest the inheritance in any one else. This is 
strictly consonant to our laws and constitution, as may be gathered 
from the expression so frequently used in our statute-book of" the 
King's Majesty, his heirs and successors." In which we may ob- 
serve, that as the word Heirs necessarily implies an inheritance or 
hereditary right generally subsisting in the royal person; so the word 
Successors:, distinctly taken, must imply that this inheritance may 
sometimes be broken through; or thai there may be a successor with- 
out being the heir of the King. 

Fourthly; However the Crown may be limited or transferred, it 
still retains its descendible quality, and becomes hereditary in the 
wearer of it. And hence in our law the King i^s said never to die in 
his political capacity; because immediately upon the natural death of 
Henryy William ^ox Edvjardy the King survives in his successor. For 
the right of the Crown vests eo instanti upon his heir; either the 
hares natusy if the course of descent remains unimpeached, or the 
hares factusy if the inheritance be under any particular settlement. 
So that there can be no interregnum; but as Hale observes, the righi 
of sovereignty is fully invested in the Successor by the very descent 
of the Crown. 1 Hist. P. C. 61. Hence the statutes passed in the lirsl 
year after the Restoration of Car. II. are always called the acts in 
the 12th year of his reign; ajid all the other legal proceedings of that 
reign are reckoned from the year 1648, and not from 1660. 

On this principle, that the King commences his reign from the 
day of the death of his ancestor, it hath been held that compassint; 
his death before coronation, or even before proclamation, is compuss- 
ing of the King's death M'ithin the statute of 25 Ld. j. stat. 5. c. 2; he 
being King presently, and the proclamation and coronation only ho- 
nourable ceremonies for the further notification thereof. 3 Inst. 7: 1 
Hale's Hist. P. C. 101. See title Treason, 

However acquired therefore, the Crown becomes in the Successor 
absolutely herediiar}-; unless by the rules of the limitation it should 
be otherwise ordered and determined. 

In these four points consist the constiiutional notion of hereditary 
right to the Throne; which is still further elucidated and made clear 
beyond all dispute, by the learned Commentator from whom much 
of the foregoing and following absti-act is abridged, in a f.hoit histori- 
ral view which he gives, of the succession lo the Crown oi England, 
from Egbert to the present time; of the doctrines of our antient Law- 
yers; and of the several statutes thai have from time to liir.e been 
made, to create, to declare, to confinn, to limit, or to bar, the here- 
ditary title to the Throne. In the pursuit of this inquiry, he clearly 
ghews, that from the daj s o{ Egbert^ the first sole Monarch of ihie 
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kingdom, to the present, the four cardinal maxims above mentioned 
have ever been held the constitutional canons of Succession to tlie 
Crown. It is true this succession, through fraud or force, or some- 
times through necessity, when in hostile times the Crown descended 
on a Minor, or the like, has been very frequently suspehdcd: but has 
generally at last returned back into the old hereditary channel; 
though sometimes a very considerable period has intervened. And 
even in those instances where the succession has been violated, the 
Crown has ever been looked tipon as hereditary in the wearer of it. 
Of which the Usurpers themselves were so sensible, that they for 
the most part endeavoured to vamp up some feeble show of a title by 
descent, in order to amuse the People, while they gained the pos- 
session of the kingdom. And when possession was once gained, they 
considered it as the purcluise or acquisition of a new estate of inher- 
itance, and transmitted, or endeavoured to transmit, it to their own 
posterity, by a kind of hereditary right of Usurpation. Sec i Comm. 
c. 3. /I. 190 — 7. 

If the i'hronc be at any time vacant, (which may happen by other 
means besides that of abdication; as if all the blood-royal should fail, 
without any successor appointed by Parliament,) the right of dispo- 
sing of this vacancy seems naturally to result tothe Houses of Lords 
and Commons, the trustees and representatives of the Nation. For 
there arc no other hands in which it can so properly be entrusted; 
and there is a necessity of its being entrusted somewhere, else the 
whole frame of Goveinn)ent must be dissolved and perish. 

The Preamble to i!ie Bill of Rights expressly declares, that "the 
Lords Spiritual and 'I'emporal, and Commons assembled at JVest- 
ww&rfr^ lawfully, fully, and freely represent all the estates of the 
Peo/iic of this realm." The Lords are not less the trustees and guar- 
dians of th< ir country than the Members of the House of Commons. 
It was j\isily said, when the royal prerogatives were suspended by 
the indisposition of the King, (Geo. III.) in 1788, that the two Hou- 
ses of Parliament were the organs by which the People expressed 
their will. And in the House of Commons, on the 1 6th of December 
in that year, two Declarator' Resolutions were accordingly pass- 
ed, importing; l.The interruption of the Royal Authority; 2. That 
it was the duty of the two Houses of Parliament to provide the means 
of supplying that defect. On the 23(1 of tlie same month a third reso- 
l\Uion was passed, empowering the Lord Chancellor of Gnat Bri- 
tain to aflix the Great Seal to such Bi/I of Limitations as might be 
necessary to restrict the power of the future Regent to be named b) 
Parliament: this Bill was accordingly brought forwaid, but happily 
arrested in its progress by the providential recovery of the King in 
March 1789. It is observable, however, that no Bill was ever after- 
wards introduced to g\un-d agaii.st a future emergency of a similar 
nature: on the grounds undoubtedly of delicacy to the Monarch, in 
llie hope of the improbability that sucii a circumstance should recur 
in future; a'ld in the confidence of the omnipotence of Parliament if 
necessarily culled upon again. Sec the yourwc/.v of the Lords and 
Contmouf!, ftui) an. 1788-9. 

Towards the cud of King iniliani*s reign, the Kiii^ and Purlinment 
thought it necessary to exert their power of limitliig and appointing 
the succession, in order to prevent the vacancy of the Throne; which 
»nust have ensued upon their deaths, as no farther provision was 
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made at the Revolution than for the issue of Queen ATaryy Queen 
^/wwc, and King VVUliajn. It hud been previously by the stat. \ IV. 
and Af. star. 2. c. 2, enacted, that every person who should be recon- 
ciled to, or hold communion with, the Sec o{ Rome^ who should pro- 
fess the Popish religion, or who should marr>' a Papist, should be 
excluded, and forever incapable to ii:hcrit, possess, or enjoy the 
Crown; and that in such case tlie people should be absolved from 
their allegiance [to such person,] and the Crown should descend to 
such persons being Prottstajits^ as would have inherited the same, 
in case the person so reconciled, holding communion, professing, or 
marrying, were naturally dead. To act therefore consistently with 
themselves, and at the same time pay as much regard to the old here- 
ditary lijie as their former resolutions would admit, they turned their 
eyes on the Princess 6'0/2/i/a, Elcctrcss and Dutchess Dowager of 
Hanover. For upon the impending extinction of the Protestant pos- 
terity of C/iarirs I. the old law of regal descent directed them to re- 
cur to the descendants oi' James 1. and the Princess So/i/iia being the 
youngest daughter of EUzabeth^ Queen of Jio/ierm'a^ w ho was the 
daughter of Jumrs 1. was the nearest of the antient blood-royal, who 
was not incapacitated by professing the Popish religion. On her, 
therefore, and the heirs of her body, being Protestants, the remain- 
der of the Crown, expectant on the death of King Hllliam and 
Queen ylmic^ without issue, was settled, by i^tat. 12 {J^ 13 \V. 3. c. 2. 
Andat the same time it w as enacted, that w hosoever should hereafter 
come to the possession of the Crown should join in the communion 
of the church of ICn^land as by law established. 

This is the last limitation of the Crown that has been made by Par- 
liament, and all the several actual limitations from the time of Henry 
IV. lo the present, (stated at large in I Comm. c. 3,) do clearly prove 
the power of the King arid Parliament to new model or alter tl\e suc- 
cession. And ijideed it is now again made highly penal to dispute it; 
for by Stat. 6 ^nn. c. 7, it is enacted, that if any person maliciously, 
advisedly, and directly, shall maintain by writing, or printing, that 
the Kirigs of this realm, wit/i the authority of Parliament y arc notable 
to make laws to bind the Crown and the descent thereof, he shall be 
guilty of high treason; or if he maintains the same only by preaching, 
teaching, or advised speaking, he shall incur the penalties of a /<rar- 
munire. 

The Princess So/ihia dying before Queen yJnne^ the inheritance 
thus limited descended on her son King George I. and having taken 
effect in his person, from him it descended to his late Majesty King 
(ieorge II. and from him to his grandson and heir, our present Gra- 
cious Sovereign King George III. 

The Title to the Crown therefore, though at present hereditary, is 
not quite so absolutely hereditary as formerly; and the common stock 
or ancestor, from whom the descent must be derived is also differ- 
ent. Formerly the common stock was King Egbert^ then IVilliam 
the Conqueror; afterwards in James I.'s time the two common stocks 
united, and so continued till the vacancy of the throne, occasioned 
by the abdication of James II. in 1688: now it is the Princess Hofihia^ 
in whom the inheritance was vested by the King and Parliament. 
Formerly the descent was absolute, and the Crown went to the next 
heir w ithout any restriction; but now, upon the new settlement, the 
inJieritancc is conditional; being limited to such heirs only of the 
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body of the Princess Sofihia^ as are Protestant Members of the Church 
of England, and at e married to none but Protestants. 

In tiiis due medium appears to consist the true constitutional nO' 
tion of the right of succession to the Imperial Crown of these King- 
doms. The extremes between which it steers arc each of them equal- 
ly destructive of those ends for which Societies were formed, and 
are kept on foot. Where the Magistrate, upon every succession, is 
elected by the people, and may, by the express provision of the laws, 
be deposed (if not punished) by his Subjects; this may sound like 
the perfection of Liberty, and look well enough when delineated on 
paper; but in practice will be ever productive of tumult, conten- 
tion, and anarchy. And, on the other hand, divine indefeasible here- 
ditary right, when coupled with the doctrine of unlimited passive 
6bcdiencc, is surely of all constitutions, the most thoroughly slavish 
and dreadful. But when such an hereditary right as our laws have 
created and vested in the royal stock, is closely interwoven with 
those liberties, which are equally the inheritance of the Subject; this 
union will form a constitution, in theor}-, the most In-autiful of any; 
in practice the njost approved; and, in duration, it is to be hoped, 
the most permanent. It is the duty of every expounder of our Laws 
to lay this ('onstitution before the Student in its true and genuine 
light; it is the fluty of eveiy good Eiii^lishman to understand, to re- 
vere, and to defend it. 

As to Offences in denyingthe King's title, see this Diet, title Mis- 
prinion; in oppugning it, title Treason. 

II. The first and most considerable branch of the King's Royal 
Family, regarded by the laws of Enlgaiidy is the Queen; as to whom 
see this Dictionary, title Queen. 

The Prince cf Wales, or Heir-apparent to the Crown, and also his 
royal consort; and the Princess Royal, or eldest daughter of the 
iiing, are likewise peculiarly regarded by the laws. For, by stat. 25 
/i. 3, to compass, or conspire the death of the former, or to violate 
the chastity of the latter, is as much high treason as to conspire the 
death of the King, or violate the chastity of the Queen. See this 
Dictionary, title 7 reason. The Heir-apparent to the Crown is usual- 
ly made Prince of IVaies and Earl of Cheater^ by special creation and 
investiture; but being the King's eldest son, he is by inheritance 
Duke of Cornivally without any new creation. 8 Jie/i. I: Scld. title 
LoJi. 2, 5. 

The observations in Coke'tf reports, however, as w ell as the words 
of the statute, it has been remarked, limit the dukedom of Comivall 
to the Jir.';[ f)e(fo!Uti son of a King of Eriirlandy and to him only. But 
although from this it is manifest, that a Duke of Cornwall must be 
the first begotten son of a Khig, yet it is not necessary that he should 
be born after his father's accession to the Throne. 

This is, on the whole, a strange species of inheritance, and per- 
haps is the only mode of descent which depends upon the authority 
of £v statute. In the Prince's case, reported by Lord Coke, the ques- 
rion was, whether the original grant to Edward the Black Prince, 
who was created in the I Ith ol' Ed. III. Duke of Cornwall, and who 
was the first Duke in England after tiic Duke jVormandy, had the 
authority of Parliament; or was an honour conferred by the King's 
charter alone? If the latter, the limitation would have been void, an 
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nothing loss than the power of Parliament can alter the established 
rules of descent. But notwithstanding it is in the form of a charter, 
it was held to be an act of the l.e legislature. It concludes, //er ifusurn 
regcm et totum concilium in fiarliamento. — C/iristian*a A'otr on 1 
Comm. c. 4. (See printed Parliament Rolls, 5 //. 4. nu. 22, ts" 38 ff. 
6. nu. 29. for full information on this subject. See also this Diction- 
ary, title Prince.) 

The rest of The Royal Family may be considered in two different 
lights, according to the different senses in which the term Royal Fa- 
mily is used. The larger sense includes all those, who arc by any 
possibility inheritable to the Crown. Such, before the Hevohition, 
were all the descendants of William the Con(|ueror, who had branch- 
ed into an amazing extent, by intermarriages with the antient nobi- 
lity. Since the Revolution, and act of settlement, it means the Pro'es- 
taut issue of the Princess Sophia, now comparatively few in number, 
but which in process of time may possibly be as largely diffused. 
The more confined sense includes only those who are within a cer- 
tain degree of propinquity to the reign'uig Prince, and to whom there- 
fore the laws pay an extraordinary regard and respect. 

At the time of passing the Regency Act, star. 5 Geo. 3. c. 27, 
(See Post V. 2.) the bill which was framed on the plan of the Re- 
gency Act in the preceding reign, empowered his Majesty to ap- 
point either the Queen or any other ficrsou of his Royal Family usu- 
ally resident in Great Britain^ to be Regent until the successor to 
the Crown should attain eighteen years of age. A doubt arising on 
the question who were the Royal Family^ it was explained by the 
Law Lords to be the descendants of King George II. It was, there- 
fore, found necessary expressly to insert in the act the name of her 
Royal Highness the Princess Dowager o/' Wales, widow ofthe King's 
eldest son deceased, and mother of his present Majesty, as she was 
not held to be comprehended under the general description of the 
Royal Family. See Belsham\ AJemoirs of King Geo. III. 

The younger sons and daughters of the King, and other branches 
of the royal family, who are not in the immediate line of succession, 
were therefore little farther regarded by the antient law, than to 
give them a ccrta'm degree of precedence before all persons and 
public officers, as well ecclesiastical as temporal. This is done by 
Stat. 31 Hen. 8. c. JO; which enacts, that no person, except the 
King's children, shall presume to sit or have place at the side of 
the cloth of estate in the Parliament chamber; and that certain great 
officers therein named shall have precedence above all dukes, ex- 
cept only such as shall happen to be the King's son, brother, uncle, 
nephew, (which latter Sir E. Cokcy 4 Inst. 362, explains to signify 
grandson or nejios,) or brother's or sister's son. 

Indeed, under the description of the King's children^ his grandsons 
are held to be included, without having recourse to Sir E. Coke*a 
interpretation of nefihcw; and, therefore, when his late Majesty 
King George II. created his grandson Fclxvard^ (the second son of 
Frederick Prince of Wales deceased,) Duke of York^ and referred it 
to the House of Lords to settle his place and precedence, they cer- 
tified that he ought to have place next to the late Duke of Cumber- 
landy the then King's youngest son; and that he might have a seat 
on the left hand of tiie cloth of estate. Ld*s. Joum. Afi. 24, 1760. But 
when^ on the accession of his present Majesty, those royal person- 



14 



KING III. 



ages, ceased to take place as the childreriy and ranked only as the 
Brother and Uncle of the King, they also left their scats on the side 
of the clotli of estate: so that when the Duke of Gloucester^ his Ma- 
jesty's s( cond brother, took his scat in the House of Peers, he was 
pli ced on the upper end of the Earl's bench (on which the Dukes 
usually sit) next to his Royal Highness the Duke of York. Ld'i 
Jouru '. 10 January 1765. And in 1718, upon a question referred to 
all the Judges by King Geo. I. it was resolved by ton against the 
tnher two, that the education and care of all the King's grand-chil- 
dren, while minors, did belong of right to his Majesty as King of 
this realm, even during their father's life. Foriesc. Jl. 401 — 440. 
And they all agreed, that the care and approbation of their marri- 
ages, Avhen grown up, belonged to the King their grandfather. And 
the Judges have more recently concurred in opinion, that this care 
and approbation extend also to U»e PrcHum/itivc Heir of the Crown; 
though to what other branches of the royal family the same did ex- 
tend, they did not hnd precisely determined. Ld*s. Journ. 28 Feb, 
1772: I 1 Hr. Tr. 295. The most frequent instances of the Crown's 
interposition go no farther than nephews and nieces, but examples 
are not wanting ot its reaching to distant collaterals. Therefore by 
utat. 28 Hen. 8. c. 18. (repealed among their statutes of treasons by 
1 £d. 6. c. 12.) it was made high tixason for any man to contract 
marriage with the King's children, or reputed children, his sisters 
or aunts, ex liar te pater na^ or the children of his brethren or sisters: 
being exactly the same degrees to which precedence is allowed by 
the Stat. 31 Hni. 8, before mentioned. And now by ntat. 12 Geo. 3. 
c. 1 1, no descendant of the body of King Geo. II. (other thaji the issue 
of Princesses married into foreign countries) is capable of contract- 
ing matrimony, without the previous consent of the King signified 
under the Great Seal; and any marriage contracted without such 
consent is vo d: Tu marriage accordingly, which had, in fact, taken 
place abroad against the provisions of this act, between one of the 
sons of Geo. 111. and an English lady, was dissolved in 1794 by sen- 
tence of an Ecclesiastical Court here;] but it is provided by the act, 
that such of the said descendants us are above the age of twenty-five, 
may, after a twelvemonth's notice given to the K'uig's Privy Coun- 
cil, contract and solemnize marriage without the consent of the 
Crown; unless both houses of parliament shall, before the expiration 
of the said year, expressly declare their disapprobation of such in- 
tended marriage All persons solemnizing, assisting, or being pre- 
sent at, any such prohibited marriage shall incur the penalties of 
/iramunire. 

III. In order to assist the King in the discharge of his duties, the 
maintenance of his dignity, and the exertion of his prerogative, the 
law hath assigned him a diversity of councils to advise with. Tliesc 
are, his Parliament; his Peers; and his Privy Council. Sec this Dic- 
tionary uiuler those titles. 

l*or law matters the Judgen of the Courts of law are held to be the 
King's CouHv^il: asappears frequently inour statutes, particularly ^^tf/. 
\A Ed. 3.c.5:iUidin other books of law. So that when the King's council 
is mentioned generally, it must be defined, particularized, and under- 
stood, srcundutn subjeciam rnutrriam: and if the subject be of a legal 
nature, then by the King's Council is understood his Council for niat- 
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ters of law; namely, his judges. Therefore, when by stat. 1 6 /?. 2. c . 5y 
il was nrade a hijjh oftcucc to import into this kingdom any papal 
bulks, or other processes from Rome; and it was enacted, that the 
ofl'enders should be attached by their bodies, and brought before the 
King and his Council to answer for such their offence; here, by the 
expression of the King's Couiicil were understood, the King's Judges 
of his Courts of Justice, the subject matter being legal; this being 
ihe general way of interpreting the word Council, 3 Jnif(, 125. See 
further this Dictionary, title Judges. 

Upon the same principle, in cases where fine and ransom are im- 
posed for any offence at the K'ux^'s /iliasurcy this does not signify any 
extra-judicial will of the Sovereign, but such as is declared by his 
representatives, the Judges in his Courts of Justice, voluntas rcgia 
in curia, non in camera. 1 Hal, F. C. 375. 

IV. It is in consideration of the Duticft incumbent on the King by 
our Constitution, that his dignity and prerogative are established by 
the laws of the land: it being a maxim in the law, that protection and 
subjection are reciprocal. 7 litp. 5. And these reciprocal duties are 
most probably what was meant by the Convention-Parliament in 
1688, when they declared that King Jamva 11. had broken the origi- 
nal contract between King and People. But however, as the terms of 
that original contract were in some measure disputed, being alleg- 
ed to exist principally in .theory, and to be only deduccable by rea- 
son and the rules of natural law; in which deduction, different under- 
standings might very considerably differ; it was, after the Revolu- 
tion, judged proper to declare these duties expressly, and to reduce 
that contract to a plain certainty. So that whatever doubts might be 
formerly raised about the existence of such an origiiial contract, 
they must now entirely cease; especially with regard to every Prince 
who hath reigned bince the year 1688. 

The principal duty of the King is to govern his /leo/Uc according to 
iaw. And this is not only consonant to tlie principles of nature, reason, 
liberty, and society, but has always been esteemed an express part of 
the common law ot England^ even when prerogative was at the high- 
est. See our antient authors. Bract. I. I.e. 8: /. 2. c. 16. § 3: Fortesc. 
cc. 2, 34. But to obviate all doubts and difficulties concerning this 
matter, it is expressly declared by stat. 12 iT* 13 W. 3. c 2, " That 
the laws Jin gland arc the Bin/i-right of the People thereof; and all 
the Kings and Queens who shall ascend the throne of this realm, 
ought to administer the government of the same according to the 
said laws: and all their Officers and Ministers ought to serve them 
respectively, according to the same: and therefore all the laws and 
statutes of this realm for securing the established religion, and the 
rights and liberties of the people thereof, and all other laws and sta- 
tutes of the sume, now in force, are ratified and confirmed accord- 
ingly.'* See further this Dictionary, title Liberties. 

As to the terms of the original contract between King and Peo- 
ple; tliese it seems are now couched in the Coronation Oath, which, 
hy stat. I IV isf M. st. 1 . r. 6, is to be administered to every King and 
Queen, who shall succeed to the Imperial Crown of these realms, 
by one of the Archbishops or Bishops in the presence of all the peo- 
ple; who, on their p,irts, do reciprocally take the oath of allejcianrc 
♦o the Crown 
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This Coronation Oath is conceived in the following terms. 

" The ArchbiJiofi or Binfwp shall say, Will you solemnly promise 
and swear to govern the people of this [Kingdom of England^ — Sec 
now Htat. 5 Ann. r. 8. § 1: as to the union of Scotland: iJf 39, 40 Geo. 
3. c. 67. as to the union of Ireland^ and which together is called 
" The united Kingdom of Great Britain and Ireland:"^ and the do- 
minions thereto belonging, according to the statutes in Parliament 
agreed on; and the laws and customs of the same? The Kin^ov (^ucm 
shall say, I solemnly promise so to do. — Abf^. or Bfi. Will you to 
your power cause law and justice, in mercy, to be executed in all 
your judgments? — /f. or (>. I will. — Abfi. or Bli. Will you to the ut- 
most of your power maintain the laws of God, the true profession of 
the Gospel, and the Protestant reformed religion established by the 
law; And will you preserve unto the Bishops and the Clergy of this 
realm, and to the churches committed to their charge, all such 
rights and privileges as by law do or shall appertain unto them or 

any of them? — A', or All this 1 promise to do. After this the 

King or Queen laying his or her hand upon the Holy Gospels shall 
say, The things which I have here before promised, I will perform 
and keep, so help me God.— And then shall kiss the book." 

It is also required, both by the Bill of Rights, stat. 1 /F. M. st. 
2. c. 2, and the Act of Settlement, 12 e;* 13 IV. 3. c. 2, that every 
King and Queen of the age of twelve years, either at their corona- 
tion, or on the first day of the first Parliament, upon the throiie in 
the House of Peers (which shall first happen) shall repeat ami sub- 
scribe the declaration against Popery, according to atat, 30 Car. 2. 

Ht, 2. f. 1. 

The above is the form of the Coronation oath, as it is now pre- 
scribed by our laws; the principal articles of which appear to be at 
least as antient as the Mirror of Justices {c. 1. § 2); and even as the 
time of Bracton. See /. 3. tr. 1. c. 9. But the wording of it was chang- 
ed at the Revolution, because (as the statute alleges) the oatli it- 
self had been framed in doubtful words and expressions with rela- 
tion to antient laws and constitutions at this time unknown. For 
these Old Coronation Oaths, sec 1 Comm. c. 6. /i. 235, /w u: and Rot. 
Claus. 1 Ed. 2. In a Roll of 5 Ed. II. preserved in Canterbury Ca- 
thedral marked K. 1 1. is the form of the Coronation Oath, si Rear 
fuerit titeratiia in Latin: and si Rex non fuerit literatus in French; as 
required to be administered by the Archbishop of Canterbury, "arf 
quern de jure 55* connuctudinc Ecclesia Cant* aniigua Ist aftfirobata fier- 
tinet Regea Anglite inungere llf coronare.** 

However, in what form soever this Oath be conceived, it is most 
indisputably a fundamental and express original contract; though 
doubtless the duty of protection is impliedly as much incumbent on 
the Sovereign before Coronation, as after; in the same manner as al- 
legiance to the King becomes the duty of the Subject immediately 
on the descent of the Crown, before he has taken the oath of allegi- 
ance, or whether he ever takes it at all. In the King's part of this 
original contract arc expressed all the duties that a monarch can 
owe to his people, viz. to govern according to law ; to execute judg- 
ment in mercy; and to maintain the established religion. And with 
respect to the latter of these three branches, the Act of Union atat. 5 
Ann. c. 8, recites and confirms two preceding statutes; the one of the 
Parliament of Scotland^ the other of the Parliament of Engiatid; 
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which enact, the fbrfner that every King at his accession, shall take 
and subscribe an oatli to preserve the Protestant religion, and Pres- 
byterian church government in Scotland; the latter, that at his coro- 
nation he shall take and subscribe a similar o;ith to preserve the 
settlement of the church of Englaiul^ within England^ Ireland^ 
IVaies, and Berwick^ and the territories thereunto belonging. The 
statute 39, 40 G. 3. c. 67. for the Union of (irmt Jiriiain and Ire- 
landy recognizes and confirms this part of the Act for the Union 
with Scof/a/uL See article V. of the Union with In/and^ and this 
Diet, title Irciand. vSee also the act of the ym// Parliament, 33 //. 8. 
c. I. by which it is enacted that the Kings of England shall always 
be Kings of In land. 

V. I.It has been observed that one of the principal bulwarks of 
Civil Liberty, or in other words, of the British Constitution, is the 
Jimitation of the King's Prerogative^ by bounds so certain and noto- 
rious, that it is impossible he should ever exceed them, without 
either the consent of the people, or a violation of that contract 
which we have seen expressly subsists between the Prince and the 
subject. When we more particularly consider this prerogative mi- 
nutely, in order to mark out, in the most important instances, its par- 
ticular extent and restrictions, one conclusion will evidently follow; 
that the j>owers which are vested in the Crown by the laws o{ Eng- 
land, are necessary for the support of Society; and do r^ot intrench 
any farther on our natural, than is expedient for the maintenance of 
our civil liberties. 

There cannot be a stronger proof of that genuine freedom, which 
is the boast of this age and country, than the power of discussing 
and examining with decency and respect the limits of the King's 
prerogative. This was formerly considered as a high contempt in a 
Subject, and the glorious Queen Elizabeth herself directed her Pur- 
liament to abstain from judging of or meddling with her preroga- 
tive. It is no wonder, therefore, that her successor Jumes I. should 
consider such a presumption as little less than blasphemy and im- 
piety. But whatever might be the sentiments of some of out 
Princes, this was never the language of our antient constitution and 
laws. The sentiments of Bracton and Eortcscue, at the distance of 
two centuries from each other, may be seen by a reference to the 
place cited in the preceding division, IV. And ^iv Ncn. Einr/j, under 
Charles I. after the lapse of two centuries more, though he lays 
down the law of prerogative in very strong and emphatical terms, 
yet qualifies it with a general restriction in regard to the liberties of 
the people. The King, says he, has a prerogative in all things that 
are not injurious to the Subject; for in them all it must be remem- 
bered, that the King's prerogative stretcheth not to the doing of any 
wi*ong, Einc/i. I. 84, 5. A'ihil cnim aliud fiotcat Rex., nisi id solum quod 
de Jure /lotest. Bract. I. 3. tr. \. c. 9. 

The nature of our constitution is that of a limited monarchy, in 
which the legislative power is lodged in the King, Lords, and Com- 
mons; but the King is intrusted with the executive part, and from 
him all justice is said to flow; hence he is stiled the head of the 
Commonwealth, supreme governor, fiarms fiafritc, is'c. but still he 
is to make the law of the land the rule of his government; that being 
the measure as well of his power, as of the Subject's obedience: fer 
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afi ihc law asbcits, liuiiiuains and provides lor the satety ot the. 
King's royal i)crsoii, crown, and dijjjnily, and all his just rii^hls, ri- 
vcniici>, powers, and prcrogalivcs; so il likewise' declares and asscrls 
the riy^hts and libcnies of ihc Subject. I .^nd. 153: Co, Lit. 19, 73* 
4 Co. 124. 

Hence it hath hern established as a rulc» that all prerogatives 
must be for ihe advanlat;*: of the people, otherwise they ought noi 
to be allowed by law. J/oor 672: S/iotv. P. C. 75. 

Although the King is the f()»uUain of justice, and intrusted with 
the whole executive power of the law, yet he hath no power to alter 
the laws which ha>e been established and arc the birthright of ever) 
subject; for i)y those very lawh he is to govern; and as they prescribe 
the extent and bounds of his prerogative, in like manner they de- 
clare and ascertain the rights and liberties of the people, therefore 
admit of no innovation or change but bv act of parliament. 4 ///*/. 1 64: 

Inst. 54, 478: 2 Nal. Hist. F. C. 131', 282: raug/i. 418: 2 Salk. 510. 

The rights and prerogatives of the Crown are in most things as 
anlicr.t as the law itself; for though, the statute 17 lid. 2.c. I, com 
monly called the statute De- Jirxrogatixa Hegia^ seems to be intro- 
ductive of sonicthing new, yet for the most part it is but a collcctioh 
of certain prcrogiitivcB that were known law long before. Dcndt. 117; 
2 Insi 26.>j 496: 10 Co. 64. And this statute does not contain the 
King's whole prerogative, but only so nmch thereof as concerns the 
profits of his coflers. Plo-.vd. 31 

The nature of the government of our King, says Fortescucy is not 
only regal, but political: if it were merely the former, regal, he 
would have power to make v hat alterations he pleased in our la\\ , 
and impose taxes and other hardships upon the Subject, whethci 
they would or no: but his goven^mcnt being political, he cannot 
change the laws of the rcal:n, without the People consent thereto, 
nor burthen them against their v. ills. It is also said by the same 
writer, tliat the king is appointed to protect his Subjects in their 
lives, properties, and laws; for which,cnd and purpose he has the 
delegation of power from the people: likewise our King is such by 
the fundamental law of our land; by which law the meanest subject 
enjoys the liberty of his person and propeHy in his estate; and it is 
every man's concern to defend these, as well as the King in his law- 
ful rights. Foj-lrscucy di- Laud. /t^. jhigl. 17, 'Cfc. 

If a King hath a kingdom by title of descent, where the laws 
have taken gootl cfiect and rooting, or if a King conquers a Chris- 
tian kingdom, after the people have laws given them for the govern- 
ment of the country, to which they submit, no succeeding King can 
alter the same without the J'arliament. 7 Rcji. 17. It has neverthe- 
less been held, that concjuered countries may be governed bv what 
laws the King thinks fit, and that the laws of England do not take 
place in such countries, until declared so by the conqueror, or his 
successor; here, in case of intidels, th^ir laws do not cease, but only 
such as arc against the law of God; and wliere the laws arc rejected 
or silent, they shall be governed according to the rule of natural 
equity.— 2 Satk. 411,412, 666. 

If the King makes a new conquest of any country, the persons 
there born are his subjects; for by saving the lives' of the people 
conquered he gains a right and property in such people, and may 
ijnpose on them what laws he pleas'-s, Uvrr 22i: I'ontr/!, ! . 
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liui until such laM's given by the conriucrini; prince, the laws of 
the conc[Ucrc(l country hold phu c: (unless where these are contrary 
lo our relijL^ion, or enact any thini^ that is nudum in scy or arc silent;) 
for in all such cases the laws of the conquering country prevail, i 
P. U rns. 75, 76. 

If there be a new and uninhabited country found out by English 
subjects, as the law is the birilirij^ht of every Subject, so wherever 
ihey ijo they carry their laws with them; therefore such new found 
c ountry is to be i^o\T?rned by the laws of Kni^laud; though after such 
country is inhabited by thi: Kn^^tia/i, acts of parliament made in 
Kn;^tandy w'whoMi naming the foreign plantations, will not bind them. 
2 P. inns. 75: 2 So/k\ 411 . And sjL-e Comfdicll \. Hally Cuw/t. 204: 
'S/tragge v. Stonr^ cited Dou;^l. 35, "7, 38. 

Questions of this natvu'e are not at present likely often to arise, 
since (as in the instance of annexing the Crown of Corsica to the 
British Crown in 1794) all such transactions are now regulated by 
express stipulations; which neither leave to the prerogative of the 
conquering monarch, nor tlic laws of his kingdom, any power to in- 
terfere. 

By the word Prrroifafivc is usually understood, that special pre- 
eminence, which the King hath over and above all other persons, 
and out of the ordinary course of the common law, in right of his 
regal dignity. It signifies, in its etymology from /ir<c dnd rego^ some- 
thing that is re(]uired or demanded before, or in preference to all 
others. And hence i,t follows, that it must be in its nature singular 
and eccentrical; that it can only be applied to those rights and capa- 
cities, which the King enjoys alone in contradiction to others; and 
not to those which he enjoys in common with any of his Subjects: 
for if once any prerogative of the Crown could be held in common 
with the subject, it would cease to be prerogative any longer. Pinc/iy 
Therefore, lays it clown as a maxini, that the prerogative is that law 
in case of the King, which is law in no case of the subject. Fiiichy 
L. 85. 

Prerogatives are either direct or incidental. The direct arc such 
positive substantial purls of the royal character and authority, as arc 
rooted in, and spring from, the King's political person, and of w hicli 
we are abo'.it to state the law at some length. But such prerogatives 
as are incidmtal bear always a relation to something else, distinct 
from the King's person, and are ijideed only exceptions in favour of 
the Crown, to the general rules established for the rest of the com- 
munity; such as that no costs shall be recovered against the King? 
ihat he can never be a joint-tenant; and that his debt shall be pre- 
ferred before that of a Subject. These, and an infniite number of 
other instances, will better be understood by referring to the Subjects 
themselves, to which these incidental prerogatives are exceptions. 
As to his prerogative relating to his debts, however, here reckoned 
among those considered as incidental. See Post VI. at some length; 
and this Dictionary, titles Execution; Extent; Judgment^ Sec, Other 
incidental prerogatives are, that where the title of the King and a 
common person concur, the King's title shall be ])rcferrcd. I In&r 
:iO.— -No distress can be made upon the King's possession, but he 
rnay distrain out of his fee in other lands, kc. and may take dis- 
tresses in the highway- 2 Inat. 131. — An heir shall pay the King's 
debt, thouffh he is i»r.t named in the hgnd: nnd the Kini»*s debt shall 
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be satisfied before thai of a Subject, for which there is a prerogative 
writ. 1 Ifiit. 130, 386 —But this is where the debt is in equal degree 
witJi that of the Subject. See .ftat. 33 Hen. 8. c. 39, at large: fiost 

VI.: and Cro. Car. 283: Hardr. 23 Goods and chattels may go in 

succession to the King, though they may not to any other sole cor- 
poration. 1 90. — In the hands of whomsoever the goods of the 
King come, their lands are chargeable, and may be seized for the 
same: and the King is not bound by sale of his goods in open mar- 
ket. 2 /««/. 713. — No cntiy will bar the King, and no judgment is 
final against him, but with a salvo jure regis. JAlt. 178: J'hich 46: 
but see fiont 2. as to the vuttum tew/ius-^ict 9 Ceo. 3. c. 9. — The King- 
may plead several matters without being guilty of double pleading, 
and the i)arty shall answer them all. Bro. JJougi, pi. 57. — In his 
pleading he need not plead an act of parliament as a Subject is 
bound to do. 4 Rrp. 75. — He is not bound to join in demurrer on 
evidence, and the Court may direct the Jury to find the matter spe- 
cially. Finch^ 82: 5 101, — The King's own testimony of any 
thing done in his presence is of as high a nature and credit as any 
record, whence, in all original writs or precepts, he uscth no other 
witness than himself, as trhte vieifiso. 1 Jnist. 41, 57. 

It is also held, that the King is by his prerogative Unh'crsal Oc- 
cu/iav(y as all property is presumed to have been originally in the 
Crown; and that he partitioned it out in large districts to the great 
men who deserved well of him in the wars, and were able to advise 
him in time of peace. Hence the King hath the direct dominion; 
and all lands are holden mediately or immediately from the Crown. 
Co. Lit. 1: Dyer 154: I Bend. 237: S'eld. Mare Claus. 

If the sea leaves any shore by the water suddenly falling off, such 
derelict lands belong to the King; but if a man's lands lying to the 
sea arc increased by insensible degrees, they belong to the soil ad- 
joining. Dijcr 326'. 2 /?(?/. ,4dr. 170. 

So, if a river, so far as there is a flux of the sea, leaves its chan- 
nel, it belongs to the King; for the English sea and channels belong 
to tlic King; and, having never distributed them out to the subjects, 
he hath a property in the soil. 2 Hot. Abr. 170. 

But if a river, in which there is no tide, should leave its bed, it 
belongs to the owners on both sides; for they have in that case the 
property of the soil; this being no original part or appendix to the 
sea, but distributed out as other l:;nds. 2 Rol. jlbr. 170. 

If land be drowned, and so continue for years; if it be after re- 
gained, every owner shall have his interest again, if it can be knowji 
by the boundaries. 8 Co. Sir Francis Banin/j/on's case. 

It is said, that there is a custom in Lincolnshire^ That the lord of 
the manors shall have derelict lands: and that as such it is a reason- 
able custom; for if the sea wash away the lands of the subject, he 
can have no recompcnce, unless he should be emitled to what he re- 
gains from \\m sea. Diet, 

The King hath the Sovereign dominion in all ."/eas and great rivers, 
which is plain from Scldon's account of the anticnt Sajconsy who 
dwelt very successfully in all naval aflairs; therefore the territories 
of the English seas and rivers always resided in the Kin^. Schl 
Mar. CI. 251, ^r. I Hoi. Mr. 168, 169: I Co. 141: 5 Co. 106. 

And as the King hatli a prerogative in the seas, so hath he like- 
v. isc a right to the fishery and to the soil; that if a river as far a*- 
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ihcrc is a ilux of the sea leaves its channel, it belongs to the King. 
Dyer 326: 2 Roi. Jbr. 1 70. 

Hence the Admiralty Court, which is a Court for all maritime 
causes or matters arising^ on the high seas, is deemed the King's 
Court, and its jurisdiction derived from him who protects his Sub- 
jects from pirates, and provides for the security of trade and navigii- 
tion. 4 Inst. 142: MoUoy 66. 

From the King's dominion over the sea it was holden, that the 
King, as protector and guardian of the seas, might before any statute 
made for commissions of sewers, provide against inundations by 
lands, banks, is^c. and that he had a prerogative herein as well as in 
defending his Subjects from pirates, isfc. 10 Co. 141. 

But notwithstanding the King's prerogative in seas and navigable 
rivci's, yet it hath been always held, that a Subject may fish in the 
sea; which being a matter of common right, and the means of liveli- 
hood, and for the good of the commonwealth, cannot be restrained by 
grant or prescription. 8 Ed. 4. 18, 19: Bro. Cusloniy 46: Fitz, Bar. 
1 Mod. 105: 2 Sulk. 637. 

Also it is held, that every Subject of common right may fish with 
lawful nets, in a navigable river as well as in the sea; and the 
King's grant cannot bar them thereof; but the Crown only has a right 
to roval fish, and that the King onlv may grant. 6 Mod. 73: Halk. 357. 
S. C'.iJ S. P. See title Fish, ike. 

It is also said, that the King, as a perpetual sign and acknowledg- 
ment of his dominion of the seas, hath several creatures reserved to 
him under the denomination of royal creatures, as swans, sturgeons, 
and whales; all whic:h are natives of seas and rivers. 7 Co, 16, Se.c 
post 4. 

2. The law ascribes to the King the attributes of Sovereignty or 
pre-eminence. Sec Bract. I. I.e. 8. — He is said to have im/ie rial dig- 
nity; and in charters, before the Conquest, is frequently stiled Basi- 
leus and Imperator; the titles respectively assumed by the Emperors 
of the Kant and We^t. His realm is declared to be an empire, and his 
Crown imperial by many acts of parliament; particularly ^lais. 24 
Hen. 8. c. 12: 25 Hen. 8. c. 28; which at the same time declare the 
King to be the supreme head of the realm in matters both civil and 
ecclesiastical; and, of consequence, inferior to no man upon earth, 
dependent on no man, accountable to no man. See also atuta. 24 Geo 
3. c. 24: 5 Geo. 3. r. 27. 

No King of England used any seal of arms till the reign of Rich. I 
Before that time, the seal was the King sitting in a chair of .state oi. 
one side of the seal, and on horsc-back on the other side; but this 
King scaled with a seal of two lions: and King John was the first thai 
bare three lions ; and afterwards FAhvard HI. quartered the arms of 
AV«;2f<', which has been continued to this time. King Ht Jiry Vlll. 
xvas the first to whom Majesty was attributed; before which, oui 
Kings were called Highness, kc. Lex Cormtiiut. 47, 48. 

The meaning of the Legislature when it uses these terms of fw- 
pire and iviperial. and applies them to the realm and Crown of E.ug- 
Handy is only to assert that our King is ecpially sovereign and inde- 
pendent w ithin these his dominions, as any Emperor is in his empire, 
and owes no kind of subjection to any other Potentate upon earth. 

Hence it is, that no suit or action can be brought against the King, 
♦•ven in civil matters, because no Court can have jurisdiction over 
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him. All jurisdirtion implies superiority of power: authorily to tiy 
would be vain and idle wiihoiit aiilhority to redress; and the sentence 
ol a Court would be t onteniptiblc, \infess thai Court had power u» 
command tlic execution of it: but w ho, says /'Vnc//, shall command 
the King? Jnncliy I. 83. — Hence it is likewise, that hijlaw^thc i'KRSon 
of(/u Kisc, MSAcuKi>, even though the measures pursued in his 
reign be completely tyraimical and arl)itrary: for no jurisdiction up- 
on earth has power' to try him in a criminal way, much less to con- 
denm him to punishment. If any foreii;n jurisdiction had this power, 
as was formerly claimed by the'Popc, the independence of the kinu;- 
dom would be no more; and if such a power were vested in any do- 
mestic tribunal, there would soon be an end to the constitution, by 
destroyini; the free ag ency of one of the constituent parts of the so* 
verciiijn Legislative Power. 

Are then', it may be asked, the Subjects of England totally dcs- 
fitulc of remedy in caf^J the Crown should invade their rights, either 
by private injuries, or public oppressions? To this w C may answer, 
that the law has provided a remedy U) both cases. 

As to private injuries; if any person has, in point of property, ajusl 
demand upon the King, he must petition him in his Court of Chan- 
cery, where his Chancellor will administer right as a matter of 
grace, though not upon compulsion. Finch^ I. 25 5. Sec this Diction- 
ary, title Chancery; and fiost as to the jierfcction ascribed to the King. 

As to cases o( ordinary /lublic o/i/iression, where the vitals of the 
constitution are not attacked, the law has also assigned a remedy. 
For as a King cannot misuse his powers without the advice of evil 
counsellors, and the assistance of wicked ministers, these men may 
be examined and punished. The Constitution has therefore provi- 
ded, by means of indictments and parliamentary impeachments, that 
no man shall dare to assist the Crown in contradiction to the law of 
i he land. But at the same time it is a maxim in those laws, that the 
King himself can do no wrong; since it \\ould be a great weakness 
and absurdity in any system of positive law, to define any possible 
wrong, without any possible redress. 

As to such /iw/!>//c o/i/ircssions as tend to dissolve the Couslitufiou, 
and subvert the fundamentals of Ciovernment, these arc cases which 
fhc law will not, out of decency, suppose: being incapable of dis- 
< rusting those whom it has invested w ith any part of the Kupremc 
^)ower; since sucli distrust vTouId render the exercise of that power 
precarious and impracticable. For, whcncvcrthe law expressesils dis- 
trust or abuse of power, it always vests a superior coercive authority 
in some other hand or correct it; the very notion of which destroyi> 
the very idea of Sovereignly. If therefore (lor example) the two 
Houses of Parliament, or either of them, had a\ owedIy a right to 
animadvert on the King, or each other, or if the King had a right to 
animadvert on cither of the Houses, thai branch of the Legislature, 
so subject to animadverj^ioii, would instantly cease to be part of ihe 
Supreme Power; the balance of the Constitution would be overturn- 
ed; and that branch or branches, in v. hich this jurisdiction resided, 
would be completely sovereign. The supposition of Lazj therefore 
is, that i\cilher the King, nor either House of Parliament (collcclive,- 
ly taken; is capable of doing any wrong; since in such cases the law 
feels itself incapable of furnishing any adequate remedy. For which 

•avon cdl opprrsf^ioir^. ^vhich mav happen lo spring from any branch 
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tfT the Sovereij^n power, must necessarily be out of the reach of any 
stated rule or ejc/iresa /igal provision: but if ever they unfortunately 
happen, the prudence of the times must provide new remedies upon 
Aew emergencies. 

Indeed, it is found by experience, that whencverthc unconstitutional 
oppressions, even of the Sovereign Power, advance with gigantic 
strides, and threaten desolation to a Stale, mankind will not be rcu- 
fioned out of the feelings of humanity, nor will sacrifice their liberty 
by a scrupulous adherence to those political maxims which were 
originally established to preserve it. And, therefore, though the 
positive laws are silent, experience furnishes us with a very remark- 
able case, wherein nature and reason prevailed. When King Jatnrx 
II. invaded the fundamental constitution of the realm, the Conven- 
tion-Parliament declared an abdication, whereby the throne was con- 
sidered vacant, which induced a new settlement of the Crown. And 
so far as this precedent leads, and 7io farther^ we may now be allowed 
to lay down the /.a?:' of redress against public oppression. If there- 
fore any future Prince should endeavour to subvert the constitution 
by breaking the original contract between King and l*eople, should 
\iolatc the fundamental laws, and should w ithdi*aw himself out of the 
kingdom, wc arc now authorized to declare that this conjunction of 
circumstances would amount to an abdication, and the throne would 
be thereby vacant. In these, therefore, or other circumstances, which 
a fertile imagiuaiion n^ay furnish, since both Law and History are 
silent, it becomes us to be silent too; leaving to future generations, 
whenever necessity and the safety of the whole shall recjuire it, the 
exertion of those inherent (though latent) powers of Society, which 
no climate, no time, no constitution, no contract, can ever destroy 
or diminish. 

. It may not be amiss to conclude this part of the subject with ob- 
serving that, all persons born in any part of the King's dominions, 
and within his protection, are his Subjects; thus are those born in 
Irclandj Scotland^ Wu/rft, the King's plantations, or on Kn^livk 
seas; who by their birth owe such an inseparable allegiance to the 
King, that they cannot by any act of theirs renounce or transfer their 
subjection to any foreign prince. 7 Co. 1 isfc: Ca/vin*ti Case: jlfolhy, 
:}70: Co. Lit. 129: Z?//cr, C^OO. Sec titles Jiicns; .illrgiuncr; Treason. 

Besides the attribute of Sovereignty, the law also ascribes to the 
King, in his political capacity, absolute Pcrftrtlon. The King can 
do no wrong. Which antienland fundamental maxim is not to be un- 
derstood, as if every thing transacted by the Government was of 
course just and lawful, but means only two things. First, that what- 
ever is exceptionable in the conduct of public affairs is not to be im- 
puted to the Kirjg, nor is he answerable for it per.sonally to his peo- 
ple. And, secondly, it means that the prerogative of the Crown ex- 
tends not to do any injury; it is created for the benefit of the people, 
and therefore cannot be exerted to their prejudice. Ploitnt. 487. 

Or perhaps ii means that, although the King is subject to the 
passions ;uid infirmities of other men, the constitution luui prescrib- 
ed no mode by which he can be nr.ide i)ersonally amenable for any 
wrong that he may actually commit. The law will therefore presume 
no wrong where it has provided no remed) . The InviolabiUttj of the 
King is essentially necessary to the free exercise of those high pre- 
rogatives, which arc vested in bin), not for his own private splendor 
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and gi-atifi cation, as ihc vulgar and ignorant arc too apt to imagine, 
hut for the security and preservation of the real happiness and liber- 
ty of his Subjects. 

The King moreover is not only incapable of doini^ wrong, but even 
of thiukiu^ wrong: he can never mean to do an improper thing; in 
him is no folly or weakness. If therefore the Crown should be in- 
duced to grant any franchise or privilege to a subject, contrary to 
reason, or any way prejudicial lo the commonwealth, or a private 
person, the law will not suppose the King to have meant either an 
unwise or an injurious action; but declares that the King itms deceiv- 
rd in his grant: and therefore such grant is rendered void, merely 
upon the foundation of fraud and deception, cither by or upon those 
agents whom the Crown has thought proper to employ. See title 
Grant of the King. — liut a latitude of supposing a possibility of some 
failure of this personal perfection is allowed in the case of inquiries 
frequently instituted by Farliamvnt^ even as to those acts of royalty 
which arc most properly and personally the King's own; but which 
are to be conducted in those assemblies with the decency and res- 
pect due to the kingly character. See further this Diet. tit. Parlia- 
ment. 

The following is a concise statement of the remedies for the vari- 
ous injuries which may proceed from, and also for those which may 
affect the rights of the Crown. 

The distance between the Sovereign and his Subjects is such, 
that it can rarely happen that any /lerfioval injury caji immediately 
and directly proceed from the prince to any private man; and as it 
can so seldom happen, the law in decency supposes that it never can 
or will happen at all. But injuries to the rights of firoficrty can 
scarcely be committed by the Crown, without the intervention of its 
officers, against whom llie law furnishes various methods of detect- 
ing their errors or misconduct. 

The common-hnv methods of obtahiing possession or restitution 
from the Crown of either teal or personal property are, by Petition 
of right (already alluded to above) or Mom t rant de Droify Manifesta-.. 
tion or Plea of Right; as to both w hich see title Monstrans de Droit. 

The methods of redressip.g such injuries as the Crown may re- 
ceive from a subject ;.re; either by such usual common-law actions 
as are consistent with the royal prerogative and dignity; or by such 
prerogative modes of process as are peculiarly confined to the Crown. 
As the King, by reason of his legal ubiquity, cannot be disseised or 
dispossessed of any real property which is once vested in him, he 
can maintain no action v. hich supposes a dispossession of the plain- 
lilT, such as an ^As/Ar or yv<rr;/j(72/. Jiro.jIb.X. Prerogative 89. But 
he may bring a Quarc Ini/ndify which always supposes the plaintiff" 
to be seised or possessed of the advow&on: and he may prosecute 
this writ like every other by him brought, as well in the court of K. 
B. as of C. P. or in whatever court he pleases. P. A\ Ji. 32: 3 Comm. 
r. 17. So too he may bring an action oi Trex/iass for taking away his 
goods; but such actions (of Trespass) are not usual, though in strict- 
ness maintainable for breaking his close or other injury done upon 
his soil and possession. iJro. ^6. 1. Prerogative 130. P.jWB. yo: Y. 
B.4H.4.4. 

Much easier and more effectual remedies arc however usually ob- 
tained by prerogative modes of process. Such is that of /w(/2«d?7io« cir 
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Inquebt of Office; as to which see this Dictionary, title Inquest. — 
Where the Crown hath unadvisedly granted any thing by letters pa- 
tent which ought not to be granted, or where the patentee hath 
done any act that amounts to a forfeiture of the grant, the remedy to 
repeal the patent is by writ of Scire J'an'aft in Chancery. Sec Dtj. 
198: 3 Lev. 220: 4 Inst, 88. — So also, if upon office untruly found 
for the King, he grants the land over to another, he who is grieved 
thereby, and traverses the office itself, is entitled, before issue join- 
ed, to a Scire Facias against the patentee in order to avoid the grant. 
Bro.Ab. 1. Scire Faciaa 69, 185. See this Diet. tit. Scire Facias. — 
An Information on behalf of the Crown is a method of suit lor reco- 
vering money, or obtaining damages for any personal wrong to the 
lands or possessions of the Crown; as to which sec this Diet, title 
Information. — A Writ of Quo IVarranto is in the nature of a Writ 
of Right for the King against any person cluiming or usurping any 
office, tranchise, or liberty, to inquire by what authority he supports 
his claim, in order to determine the right. Finc/ij L 322: 2 Inst. 282. 
See this Diet. tit. (^uo //orra^/ro. And something of the same nature 
is the Writ of Mandamus^ as to which see this Diet, titles Cor/iora- 
tion; I\Iandatnus. 

The law also determines that in the King can be no negligence 
or iaches, and therefore no delay will bar his right. A'utlum temfnts 
occurrit Regi has been il\c standing maxim upon all occasions: for 
the law intends that the King is always busied for the public good, 
and therefore has not leisure to assert his right within the times 
limited to his subjects. Finchy L. 82: Co. Litt. 90. — This maxim ap- 
plies also to crin>inal prosecutions which are brought in the name 
of the King; and therefore by the Common Law there is no limita- 
tion in treasons, felonies, or misdemeanors. — By stai. 7 ]V. 3. c. 7, 
an indictment for treason, except for an attempt to assassinate the 
King, must be found within three years after the commission of the 
treasonable act. See this Diet, title Treason. — Rut where the legis- 
lature has affixed no limit nullum tem/ius ocurrit regi holds true: thus 
a man may be convicted of murder at any distance of time within 
his life afterthe commission of the crime. This maxim obtains still 
in full force in Ireland. 1 Ld, Alountm. 365. In civil actions relating to 
landed property, by star. 9 Geo. 3. c. 16, commonly called the A^ul- 
ium Tem/ius Act, the King, like a subject, is limited to 60 years. 
For the occasion of passing this act, see Belsham's Memoirs of Geo, 
III. sub an. 1768. Sec also the stat.t. 21 Jac. 1. c. 23: 1 1 Geo. 3. c. 1. 

In the King also can be no stain or corrufition of blood; for if the 
Heir to the Crown were attainted of treason or felony, and after- 
wards the Crown should descend to him, this would purge the at- 
tainder ipso facto. Finchy L. 82: Rot. Pari. I Ric. 3. 

Neither can the King in judgment of law as King, ever be a tninar 
or under age; and therefore his royal grants, and assents to acts of 
parliament are good, though he has not in his natural capacity at- 
tained the age of 21. Co. Lit. 43: 2 Inst. Fro'cm. 3. Indeed by stat. 
28 H. 8. c. 17, power was given to future Kings to rescind and re- 
voke all acts of parliament that should be made while they were un- 
der the age of 24: but this was repealed by stat. I Ed. 6. c. 1 1, so far 
as related to that prince; and both statutes are declared by stat. 24 
Geo. 2. c. 24, to be determined. It hath also been usually thought 
prudent, when the Heir-apparent has been very young, to appoint a 
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Protector, Guiiidiuu, or Rcprcnt for a limited time; but the very ne- 
cessity of such extraordinary provision is siifticicnt to demonstrate 
the truth of that maxim of the Common Law, that in the King is no 
Minority; and tliercfore he hath no legal guardian. 

The methods of appointing a guardian or regent in case of an In- 
fimt-heir to the Crown, have been so various, and the duration of his 
power so uncertain, that from hence alone it may be collected that 
his oflice is unknown to the Common Law ; and therefore the surest 
way is to have him made by authority of the great Council in Par- 
liament. 4 In.<tt. 58. The ntdtutrit 25 H. 8. c. 12: 28 H. 8. c. 7, [</ 17?J 
provided, that the successor, if a male and under 18, or a female and 
under 16, should be till such age in the government of his or her natu- 
ral mother, (if ajjprovcd by the King,) and such other counsellors as 
his majesty should by will or otherwise appoint: and he accordh^gly 
appointed his sixteen executors to have the government of his 
son luhvai-d VI. and the Kingdom: which executors elected the 
carl of Ih riford protector. The ktat. 24 Geo. 2. c. 24, in case the 
Crow n should descend to any of the children of Frederick^ then late 
Prince of JVah fiy under the age of 18, appointed the Princess Dow- 
ager; and the 5 Geo. 3. c. 27, in case of a like descent to any of 
the children of K. GVo. III. empowered the King to name either the 
Queen, the Princess Dowager, or any descendant of K. Geo. II. re- 
siding in this kingdom, to be Guardian and Regent, till the succes- 
sor attained such age, assisted by a Council of Regency: the powers 
of them all being expressly defined and set down in the several 
Acts. Sec ufi/e II. 

From the maxim that the King, as King, cannot be a Minor, 
grants, leases, ia'c. made by him, though under age, bind presently, 
and cannot be avoided by him either during his minority, or when 
he comes of age: for it is a maxim of politics, that he who is to go- 
vern the kingdom should never be considered as incapable from mi- 
nority of governing his own affairs. Dy. 209: /d. 22. Ploivd. 289. Co^ 
lAtt. 43: 5 Cu. 27: Ra^m. 90. 

The law ascribes to the King*s Majesty in his political capacity an 
aljsolute 1 minor (a lily. The King never dies. Htnry^ Edivard^ or 
George, may die; but the King survives them all. For immediately 
upon the decease of the reigning Prince in his natural capacity, his 
Kingship or Imperial Dignity, by act of law, without any intrrrcf^- 
num or interval, is vested at once in his heir, who is eo instanii King 
to all intents and purposes. And so tender is the law of supposing 
even a possibility of his djeath,that his natural dissolution is generally 
called his demise; dt misnuH rc^is vet corona: an expression signifying 
merely a transfer of property. By the term. Demise of the Crown, 
therefore, is understood, that, in consequence of the disunion of the 
King's natural body from the body politic, the kingdom is transfer- 
red or demised to his successor; and so the royai dignity remains 
perpetual. Phivd. 177. 234. Thus too, when Ed. IV. in the 10th 
year of his reign, was driven from his throne for a few months by 
the house of Lotica/iier, this temporary transfer of his dignity was 
denominated his dnniac; and all process was held to be discontinued, 
as it then was upon the natural death of the King. M. 49 //, 6. pi. 
1^—8. 

K. Henry II. took his son into a kind of subordinate regality with 
him, iO that there w ere Hex Puter and Hex Filius; but he did not di- 
vest himself of his sovereignty, but reserved to himself the homage 
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of his subjects. And notwithstanding this King, by consent of Par- 
liament, created his son John King- of Ire/and; and K. /?/<•//. II. made 
Robert dc Verc Duke of Ireland^ and Kd. III. made his eldest son 
Lord of Ireland^ with royal dominion; yet it has been expressly held 
that the King cannot rei^^ularly make a King within his own king- 
dom, 4 Inst. 357. 360. Hen. dc Btauchumfi^ Earl of Warwick^ was by 
King Hen. VI. crowned King of ]Vigh( Is/and; but it was resolved, 
that this could not be done without consent of Parliament; and even 
then our greatest men have been of opinion, that the King could not 
by law create a King in his own kingdom, because there cannot be 
two Kings of the same place. And afterwards the same K. Henrtj 
made the same liarl of Warwick Primus Cornea toiins yJnglia. Hal. 
Hist. Cor on. 

A K ing cannot resign or dismiss himself of his office of King with- 
out consent of Parliament; nor could H^n. II. without such consent, 
divide the sovereignty: there is a sacred bond between the King and 
his kingdom that cannot be dissolved without the free and mutual 
consent of both in Parliament; und though in foreign kingdoms there 
have been instances of voluntary cessions and resignations, which 
possibly may be warrajited by their several constitutions, yet, by the 
laws of England^ the King cannot resign his sovereignty without his 
Parliament. HaU^s H. Cor. 

3. In the exercise of those branches of the Royal Prerogative 
which invest this our Sovereign Lord, thus all-perfect and immortal 
in his kingly capacity, with a number of authorities and powers, 
consists the Executive part of the Government. This is wisely 
placed in a single hand by the British Constitution, for the sake of 
unanimity, strength, and dispatch. The King of England is there- 
fore not only the C/uV/, but properly the Sole Magistrate of the na- 
tion; all others acting by commission from, and in due subordina- 
tion to him. 

In the exertion of lawful prerogative, the King is and ought to be 
absolute; that is, so far absolute, that there is no legal authority that 
can either delay or resist him. He may reject what bills, may make 
what treaties, may coin what money, may create what peers, may 
pardon what offences he pleases; unless where the Constitution hatli 
expressly, or by evident consequence, laid down some exception or 
boundary, declaring that thus far the prerogative shall go, and no 
farther. For otherwise the power of the Crown would indeed be but 
a name and a shadow, insufficient for the ends of government, if, 
where its jurisdiction is clearly established and allowed, any man, 
or body of men, were permitted to disobey it in the ordinary course 
of law. It is not now meant to speak of those extraordinary resour- 
ces to first principles which are necessary when the contracts of So- 
ciety are in danger of dissolution, and the law proves too weak a de- 
fence against the violence of fraud or oppression. And yet the want 
of attending to this obvious distinction has occasioned these doc- 
trines, of absolute power in the Prince, and of national resistance by 
the People, to be much misunderstood and perverted by the advo- 
cates for slavery on the one hand, and the demagogues of faction on 
the other. Civil Liberty, rightly understood, consists in protecting 
the rights of individuals by the united force of Society. Society can- 
not be maintained, and of course can exert no protection, without 
obedience to some Sovereign Power: and obedience is an empty 
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name, if every individual has a right to decide hoAv far he himself 
shall obey. 

In the exertion therefore of these prerogatives which the law has 
given him, the King is irresistible and absolute, according to the 
forms of the constitution. And yet, if the conse(iuencc of that exer- 
tion be manifestly to the grievance or dishonour of the kingdom, the 
Parliament will call his advisers to a just and severe account. Thus 
the King may make a treaty with a Foreign State, which shall irre- 
vocably bind' the nation; and yet, when such treaties have been 
judged pernicious, impeachments have pursued those ministers by 
whose agency or advice they were concluded. 

With regard lo J'orHtrn Coucerns, the King is the Delegate or Re- 
presentative of his people. It is impossible that the individuals of a 
State, in their collective; capacity, can transact the affairs of thai 
State with any other community equally numerous as themselves. 
Unanimity must be wanting to their measures, and strength to the 
execution of their counsels. In the King, therefore, as in a center, 
all the rays of his people are united, and fonn by that union a consis- 
tency, splendor, and power, that make him feared and respected by 
foreign Potentates; who would scruple to enter into any engage- 
ment, that must afterwards be revised and ratified by a i>opular as- 
sembly. What is done by the royal authority, with regard to foreign 
powers, is the act of the whole nation: what is done without the 
King's concurrence is the act only of private men. And so far is this 
point carried by our law, that it hath been held, that should all the 
Subjects of England make war with a king in league with the King 
oi England^ without the Royal assent, such war is no breach of the 
league. 4 Lint. 152. And by the stat. 2 Hen. 5. c. 6, any Subject com- 
mitting acts of hostility upon any nation in league with the King, 
was declared to be guilty of high treason: and though that act was 
repealed by the stat. 20 Hen. 6. c. 1 1, so far as relates to making this 
offence high treason, yet still it remains a very great offence against 
the Law of Nations; and punishable by our laws, either capitally or 
otherwise, according to the circumstances of the case. 

The King, therefore, considered as the representative of his peo- 
ple, has the sole power of sending jinibassadors to foreign States, 
and receiving Ambassadors at home. How far the municipal laws of 
England intermeddle with or protect the right of these messengers 
from one potentate to another, may be seen in this Diet. tit. jlmbaa- 
sadors; and more fully, 1 Comm. c. 7. 

It is also the King's prerogative to make Treaties^ Leagues^ and 
Mliances with foreign States and Princes. I'or it is by the Law of 
Nations essential to the goodness of a league, that it be made by 
the Sovereign power; and then it is binding upon the whole commu- 
nity; and in England the sovereign power, quoad hoc^ is vested in 
the person of the King. Whatever contracts, therefore, he engages 
in, no power in the kingdom can legally delay, resist, or annul. Al- 
though, lest this plenitude of authority should be abused to the de- 
triment of the public, the Constitution (as has been already hinted) 
hath here interposed a check, by the means of parliamentary im- 
peachment, for the punishment of such ministers as from criminal 
motives advise or conclude any treaty, which shall afterwards be 
fudged to derogate from the honour and interest of the nation. 
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Upon the same prmciplc, the King has also the sole prerogative 
of making War and Peace. For it is held by all the writers on the 
Law of Nature and Nations, that the right of making war, which by 
nature subsisted in every individual, is given up by all private per- 
sons that enter into Society, and is vested in the Sovereign Power. 
Puff. b. 8. c. 9. § 6. This right is given up not only by individuals, 
but even by the entire body of the people, that are under the domi- 
nion of a {Sovereign. It would indeed be extremely improper, that 
any number of Subjects should have the power of binding the Su- 
preme Magistrate, and putting him against his will in a state of war. 
Whatever hostilities, tiicrefore, may be committed by private citi- 
zens, the State ought not to be afiected thereby; unless that should 
justify their proceeding, and thereby become partner in the guilt. 
Such unauthorized volunteers in violence are not ranked among 
open enemies, but arc treated like pirates and robbers. In order to 
make a war completely effectual, it is necessary with us in England 
that if be publicly, [actually or virtually,] declared and duly pro- 
claimed by the King's authority; and then, all parts of both contend- 
ing nations, from the highest to the lowest, arc bound by it. And 
wherever the right resides of beginning a naiional war, there also must 
reside the right of ending it, or the power of making peace. And 
the same check of Parliamentaiy Impeachment, for improper or in- 
glorious conduct, in beginning, conducting, or concluding a national 
war, is in general sufficient to restrain the Ministers of the Crown 
from a wanton or injurious exertion of this great prerogative. 

The power of making war or peace is enumerated by Lord Hale 
inter jura aummi ini/icrii, and in England is lodged singlt/ in the 
King; though, says he, it ever succeeds best when done by Parlia- 
mentary advice. I Hal. Hist. P. C. 159: 7 Co. 25. 

A general war, according to the same Writer, is of two kinds, 1. 
Bellum solenniter denunciatum. 2. Bellum non solennifer denunciatum. 
The Jirat is, When war is solemnly declared or proclaimed by our 
King against another Prince or State, which is the most formal so- 
lemnity of a war now in use. 2dly, When a nation slips suddenly 
into a war without any solemnity, which happens by granting letters 
of marque, by a foreign prince invading our coasts, or setting on the 
King's navy at sea; and hereupon a real, though not a solemn, war 
may arise and hath formerly arisen; therefore to prove a nation to 
be at enmity with England^ or to prove a person to be an alien ene- 
my, there is no necessity of shewing any war proclaimed; but it may 
be averred, and so put upon the trial of the country, whether tliere was 
a war or not. I Hal. Hist. P. C. 1 63. See further also as connected with 
this subject, titles Letters of Marque; Safe Conduct. 

In all these prerogatives of the King respecting this nation's in- 
tercourse with foreign nations, he is considered as the Delegate or 
Representative of his people. But in domestic affairs, he is consi- 
dered in a great variety of characters, and from thence there arises 
an abundant number of other prerogatives. 

First. He is Jl Constituent Part of the Su/ireme Legislative Power; 
and, as such, has the prerogative of rejecting such provisions in 
Parliament, as he judges improper to be passed. The expediency 
of which Constitution is evinced at large under tit. Parliament. It 
may here be added, that the King is not bound by any act of parlia- 
ment, unless he be named therein by special and particular words. 
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The most general words that can be devised (any person or persons, 
bodies politic or corporate, Sec.) affect not him in the least, if they 
may tend to restrain or diminish any of his rights or interests. 1 1 
Re/i. 74. Yet, where an act of Parliament is expressly made for the 
preservation of public riii^hts and suppression of public wrongs, and 
does not interfere with the established rights of the Crown, it is said 
to be binding as well upon the King as the subject. 1 1 I^f/i 71. The 
King may likewise take the benefit of any particular act, though he 
be not especially named. 7 Jiefi. 32. 

The King is considered, in the next place, as the GeneraiisKtmo^ 
or the first in military command, within the kingdon\. 

In this capacity, of (inieral of the Kingdom.^ the King has the sole 
power of raising anti regulating fleets and armies. Of the manner 
in which they arc raised and regulated, more is said in other places. 
We arc now only to consider the Prerogative of enlisting and go- 
verning them, which indeed was disputed and claimed, contrary to 
all reason and precedent, by the long Parliament of King Charlen I.: 
but, upon the restoration of his son, was solemnly declared by the 
atat. 13 Car, 2. c. 6, to be in the King alone; for that the sole su- 
preme govcrnmenfand command of the Militia within all his Ma- 
jesty's realms and dominions, and of all Forces by sea and lamly and 
of all forts and places of strength, ever was, and is, the undoubted 
right of his Majesty, and his royal predecessors, Kings and Queens 
of England; and that both or either house of parliament cannot, nor 
ought to, pretend to the same. See this Dictionary, title Militia. 

This statute, it is obvious to observe, extends not only to fleets 
and armies, but also to Forta and other places of strength, within the 
realm, the sole prerogative as Avell of erecting, as manning and go- 
verning of which belongs to the King in his capacity of general of 
the kingdom. 2 Inst. 30 — And all lands were formerly subject to a 
tax for building of castles wherever the King thought proper. This 
was one of the three things, from contributing to the performance 
of which no lands were exempted; and therefore called by our Saxon 
ancestors the trinoda necessitax; viz. fiontis reparation arcis construction 
Isf cx/ieditio contra hoatevu ConvelCs Inter, title Castellorum o/ieratio: 
Seld. Jan. .4ngl. I. 42. See title Castles; FortSj Sec. 

It is partly upon the same, and partly upon a fiscal foundation, to 
secure his marine revenue, that the King has the prerogative of ap- 
pointing Foris and Havens^ or such places only, for persons and mer- 
chandize to pass into and out of the realm, as he in his wisdom sees 
proper. See title Harbours and Havens. And to this head may be re- 
ferred also, the prerogative as to the erection of Beacons and Light- 
houses; as to which, sec A Inst. 148: 12 Co. 13: Carter 90: 2 Keb. 1 14: 
3 Inst. 204; and this Dictionary, title Beacons. 

To this branch of the prerogative may also be referred the power 
vested in his Majesty, by stats. 12 Car. 2. c. 4: 29 Geo. 2. c. 16, of 
prohibiting the exportation of arms or ammunition out of this king- 
dom, under severe penalties: and likewise the right which the King 
has, whenever he sees proper, of confining his Subjects to stay 
within the realm, or of recalling them when beyond the seas. 

By the common law c\cvy Subject may go out of the kingdom for 
merchandize or travel, or other cause, as he pleases, without any 
licence for that pxu pose; this appears from the statute 5 R. 2. c. 2, 
made to restrain persons passing out of the realm, but excepts 
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lords, great men and notable merchants; as also by the statute 26 
Hen, 8. c. 10, which gave power to the King during liis life to 
restrain persons from trading to certain countries; which acts had 
been vain and idle, if the King by his prerogative might have done 
it. F. A\ B, 85: Dyer 165, 296: 2 Rol. 2ie/i. 12: 3 Mod, 131: Stii. 
442. 

But notwithstanding this general liberty allowed by the common 
law, it appears plainly that the King by his prerogative, and without 
any help of an act of parliament, may prohibit his Subjects from 
going out of the realm; but this must be by some express prohibi- 
tion: as by laying on embargoes, which can be only done in time of 
danger, or by writ of .AV exeat Rvg-nOy which, from the words 
Quainftlurima nobis iS" corona fiostra /irajudicialia ibidem firo8c<jui in^ 
tendisy appears to be a State writ, though it is never granted univer- 
sally, but to restrain a particular person, on oath made that he intends 
to go out of the realm; indeed Fitzhcrbert says, that the King may 
restrain his Subjects by proclamations; and assigns as a reason for 
it, that the King may not know where to find his Subject, so as to 
direct a writ to him' 12 Co. 33: II Co. 92: Fitz. A*. B, 89: 2 Jnst. 
54. Sec title Imharj^o: .\'e erect Ri\^no. 

As the King may restrain any of his Subjects from going abroadi 
in like manner he may command them to return home; and disobey- 
ing a privy seal for this purpose is the highest contempt. 1st, It is 
a disobedience to the command of the King himself directed to the 
party. 2dly, The command is, that he shall return upon his faith and 
allegiance, which is the strongest compulsion that can be used, 
odly. The thing required by the King is the principal duty of a 
Subject, viz. to be at the service of his King and country. Dyer 128. 
b: Lane 44: Moor 109: 3 Inst. 179. 

The punishment for this offence is, seizing the party's estate 
till he return; and of this there are many instances in our books. 
And when he does return he shall be fined. I Hawk. P. C. c. 22. 
§4. 

WiUiam dc Brittain m the 19 of Ed. 2, refusing to return on the 
King's writ, his goods and chattels, lands and tenements, were 
seised into the King's hands; so in the case of Edward of IVoodatocky 
Earl of Kejity in the same reign. Dijer 128. b. 

So in the case of one Bartut y who married the Dutchess of Stif- 
folky they obtained a licence from Q. Mary to go out of the realm, 
under preter.ce of recovering debts as executors to the Duke; when 
in reality it was on account of the religion established by Queen 
Maryy and living with other fugitives under the protection of the 
Palsgrave of the Rhine in Gt rmamiy who was an eminent Calvinisty 
were sent to by privy seal; but the nicssejiger, in endeavouring to 
serve them v/ith his letters, being obsiructctl and abused by their at- 
tendants, a certificate was made of this, and their lands and tene- 
ments seized. Dyer 176: Jenk. Cent. 220. 

So in the case of Sir Francin Englejieldy who departed the king- 
dom on a licence obtained for three years; but not returning at the 
expiration of the three years, a privy seal was sent to him by Queen 
Elizabeth^ which he not obeying, and this matter being certified into 
Chanceiy by the Queen, under her sign manual, his lands and tene- 
ments were seized in the fifth year of her reign by virtue of a com- 
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mission under the great seal. I Leon. 9: Moor 109; 1 ./Ind. 95. S. C. 
Sec also 7 Co. 18: jHofi/i. 18: 4 Leon. 135. 

So in the case of Sir Robert Dudley, who, intending to travel, ob- 
tained a licence from James the First to go to Venice; but before his 
departure he by indenture enrolled for valuable consideration, as 
was expressed in the deed, (but none paid,) conveyed the manor of 
Kitlingworth with other lands to the Earl of .Nottingham and otherk 
in fee, with a proviso, that, on tender of an angel of gold, all should 
be void; and with a covenant on the part of the bargainees that they 
should make all such estates as the said Sir Robert should appoint; 
the bargainees were not parties to the deed, nor had they notice of 
it till some time after: but afterwards tliey made a lease to Sir 
Robert Lee, to the intent that Lady Dudley should take the profits of 
part of the premises for ten years, if their estate continued so long 
unrevoked. Th& King, hearing that Sir Robert had been guilty of 
some bad practices beyond sea, in the fiftli year of his reign sent 
his privy seal to him, which he not obeying, the great question in 
this case was, Whether those lands thus conveyed were forfeited: 
and adjudged that they were, the conveyance being fraudulent as to 
the King. Lane 42, t7*f. 

In these cases it hath been held, that the King hath only an in*, 
tcrest in the offender's lands till he return; and that his restoring 
them is not a matter of grace but of right. Lane 48. 

The King is also considered as the Fountain of Juaticcy and gene- 
ral Conservator of the peace of the Kingdom All jurisdiction ex- 
ercised in these Kingdoms that arc in obedience to our King, is de- 
rived from the Crown; and the laws, whether of a temporal, ecclesi- 
astical, or military nature, are called his laws: and it is his preroga- 
tive to take care of the due execution of them. Hence it is that all 
Judges derive their authority from the Crown, by some commis- 
sion warranted by law. Fletay c. 17: Co. Lit. 99. a. 144. See title 
Judges. 

From the inherent right inseparable from the King to distribute 
justice among his Subjects, it hath been held, that an appeal from 
the Isle of Man lies to the King in council, without any reservation 
in the grant of tlie Isle of Man of any such right; and tliough there 
had been exclusive words, yet the grunt must have been construed 
to be void on the King's being deceived, rather than the Subject 
should be deprived of a right inseparable to him as a Subject, of 
applying to tJie Crown for justice. I F. li'ms. 329. 

A consequence of this prerogative is the legal Ubiquity of the 
King; his Majesty, in the eye of the law, is always present in all his 
courts, though he cannot personally distribute justice. Fortesc. c. 8: 
2 lufft. 186. — His Judges are the mirror by which the King's image 
is rellccted. It is the regal ofRce, and not the royal person, that is 
always present in Court, always ready to undertake prosecutions, or 
pronounce judgment for the benefit and protection of the Subject. 
And from this ubiquity it follows, that the King can never be non- 
suit; for a nonsuit is the desertion of the suit or action by the non- 
appearance of the plaintiff in Court. But the Attorney General may 
enter a non vult Jtrosegui, which has the effect of a nonsuit. Co. Lit. 
139. For the same reason also, in the forms of legal proceedings 
the King is not said to appear by his Attorney, as other men do; for 
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ii\ contemplation of law he is ahvay s pi csci>t in Court. Finch^ L. 
81. 

From the same original, of the Kuig's being the fountain of jus- 
tice, may also be deduced the prerogative of issuing Proclawatiorifiy 
which is vested in the King alone. These proclamations have then 
a binding force, when ihey are grounded upon and enforce the laws 
of the rciUm. 3 Inat. 162. For though the making of laws is entirely 
the work of a distinct part, the legislative branch of the sovereign 
power, yet the manner, time, and circumstances of putting tlicse 
laws in execution, must frequently be left to the discretion of the 
Executive Magistrate. And, therefore, his constitutions or edicts 
conceniing these points, ^iiich we call proclamations, are binding 
upon the Subject where they do not either contradict the old laws, 
or tend to establish new ones, but only enforce the execution of 
such laws as are already in being, in such manner as the King shall 
judge necessary. Thus the established law is, that the King may 
prohibit any of his Subjects from leaving the realm: a proclamation 
therefore, forbidding this in general for three weeks, by laying an 
emiyargo upon all shipping in time of war, will be equally binding 
as an act of parliament, because founded upon a prior law. 4 Mod. 
J77, 179. 

But a proclamation to lay an embargo in time of peace upon all 
vessels laden with wheal (though in time of a public scarcity) being 
contrary to law, and particularly to stat. 22 Car. 2. c. 13, the advisers 
of such a proclamation, and all persons acting under it, have been 
always found necessary to be indemnified by special acts of parlia- 
ments. See fitat. 7 Geo. 3. c. 7: 30 Geo. 3. r. 1, and this Dictionary, 
title Imburgo. — A proclamation for disarming Papists is also binding, 
being only in execution of what the Legislature has first ordained; 
but a pmclamation for allowing arms to Papists, or for disarming 
any Protestant Subjects, will not bind; because the first would be to 
assume a dispensing power, the latter a legislative one; to the vest- 
ing of which, in any single person, the laws of England are abso- 
lutely strangers. Indeed, by the mat. 31 Hen. 8. c. 8, it was enacted, 
that the King's proclamations should have the force of acts of par- 
liament: a statute, whicJb was calculated to introduce the most des- 
potic tyranny; and which must have proved fatal to the liberties of 
this kingdom, had it not been luckily repealed in the minority of 
his successor, about five years after, by stat. 1 Rd. 6. c. 12. — It was 
antiently held, though that is not now law, that the King might sus- 
pend, disfiense with, or alter any particular law that he deemed hurt- 
ful to the public; and it has been sidd that he may dispense with a 
penal statute wherein his Subjects have not any interest. 4 Inst. 7: 
4 Refi. 36. But by Htat. 1 IV. isT M. stat. 2. c. 2, It is declared and 
enacted, " that no dispensation by non obstante of or to any statute, 
or any part thereof, be allowed, but that the same shall be held void, 
and of non-effect, except a dispensation be allowed in such statute." 
—It is plain, however, that the King by his prerogative may, in 
certain cases, and special occasions, issue out proclamations for 
prevention of offences, to ratify and confirm an antient law, or, as 
some books express it, quoad terrorem pojiuliy to admonish them 
that they keep the laws on pain of his displeasure; and such pro- 
clamations being grounded on tlic laws of the realm, are of great 
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force. For/rac. dc J.aud.c. 9; 11 Co. 87: 12 Co. 7h 75: Dal. 20.///- 
10: 2 Rol. Mr. 209: 3 162. 

It is likewise clear, that the subject is obliged on pain of fine and 
impi isonment to obey every proclamation legally made, and though 
^ the thing prohibited were an oflence before, that yet the proclama- 
tion is a circumstance which highly aggravates it; and on which 
alone the party disobeying may be punished. 12 Co. 74: Hob. 251.— 
It is clearly agreed, that no private person can make any proclamation 
of a public nature, except by custom, as is usual in some cities and 
boroughs; this being a prerogative act, with which alone the King is 
intrusted. Bro, Frocl.pl. 1:12 Co. 75: Crom. Jurin. 41. 

But, according to the principles already laid down, the King by 
his proclamation cannot change any part of the common law, statutes, 
or customs of this realm; nor can he by his proclamation create any 
oft'ence which was not an oflence before. 1 1 Co. 87, b: 12 Co. 75. 

On this foundation it hath been held, that the King's proclamation 
prohibiting the importation of wines from France on pain of forfei- 
ture, was aguitist law and void; there being at that time no war sub- 
sisting between the nations. 2 Inst. 63. 

So where an act M as made by which foreigners were licensed to 
merchandise within Lnmlon., and Hen. \\ . by proclamation prohibit- 
ed the execution of it, and ordered it should be in suspense, ttaque 
ad Jiroximum fiarliamt niuvi; and this was held to be against law. 12 
Co. 75. 

On a conference between some Lords of the Privy Council, and 
the two Chief Jusiices (of which Lord Coke was one) and Chief Ba- 
ron and Baron Jllthum., the question was, 

1st, Whether the King by proclamation might prohibit new build- 
in ijfs in and about London? 

2iJ, If the King might prohibit the making starch of wheat? 

And the Judges were of opinion that the Subject could not be re- 
strained in these particulars by the King's Proclamation. 12 Co. 74. 

The King by proclamation may call or dissolve parliament, and 
declare war or peace; for these are prerogative acts, with which 
he is intrusted, as the executive part of the law; but if there be an 
actual war, it is not necessar)- in pleading to shew that such war was 
proclaimed. 3 hut. 162: 1 //«/. H.F. C. 163: Ov>en^S^ Batt. Enf. 605. 
Sec ante. 

The King by proclamation may legitimate foreign coin, and make 
it current money of this kingdom, according to the value imposed 
by such proclamation; he may legitimate base coin, or mixed below 
the standard of sterling; he may enhance coin to a higher denomi- 
nation or value, and may decry money that is current in use and pay- 
ment; and in all these cases a proclamation, with a jftroclamation 
writ under the Great Seal, is necessary. Co. JM. 207, d: 5 Co. 1 14, 
b: Dar. 21: 1 Hal. H.F. C. 192. 197. See title Coin. 

The King by proclamatioti may appoint Fasts and days of thanks- 
giving and humiliation, and issue proclamations for preventing and 
punishing immorality and profaneness; and enjoin reading the same 
in churches and chapels. Cowji. Incumh. 354. 

A proclamation must be under the Great Seal, and if denied, is to 
be tried by the Record thereof; but if a man pleads he was prcven- 
fed doing a thing by proclamation, it seems the better opinion, thai 
he need not aver that such proclamation was under the Great Seal; 
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for alleging lliat such Proclamation was made, it shall be intendeii 
to have been duly made. Cro. Car, 180: See 1 NoL Re/i. 172: yide 
Cro. Car. 130. 

The King is likewise the Fountain of Honouryoi and of Pri- 

vilege; and this in a different sense from that wherein he isstiled the 
fountain of justice; for here he is really the parent of them. It is im- 
possible that Government cai\ be maintained without a due subordi- 
nation of rank, that the people may know and distinguish such as are 
set over them, in order to yield them that due respect and obedi- 
ence; and also that the officers themselves being encouraged by 
emulation, and the hopes of superiority, may the better discharge 
Uieir functions: and the law supposes that no one cun be so good a 
judge of their several merits and services, as the King himself who 
employs them. It has, therefore, intrusted with him the sole power 
of conferring dignities and honours, in confidence that he will be- 
stow them upon none but such as deserve them. And, therefore, all 
degrees of nobility, of knighthood, and other titles, are received by 
immediate grant from the Crown; either expressed in writing by 
writs or letters patent, as in the creation of peers and baronets, or 
by corporal investiture, as in the creation of a simple Knight. See 
titles Precedency; Peer. 

From the same principle also arises the prerogative of erecting 
and dihfiosing of Offices; for honours and offices are in their nature 
convertible and synonymous. All offices under the crown carry in 
the eye of the law an honour along with them; because they imply u 
superiority of parts and abilities, being supposed to be always filled 
with those that are most able to execute them. And, on the other 
hand, all honours in their original had duties or offices annexed to 
ihem: an Earl, Comrti, was the Conser\ator or Governor of a county; 
and Knight, Afi/cs, was bound to attend the King in his wars. For the 
same reason, therefore, that honours are in the disposal of the King, 
offices ought to be so likewise; and as the King may create new titles, 
so may he create new offices; but with this restriction, that he cannoi3 
create new offices with new fees annexed to them, nor annex new 
fees to old offices, for this would be a tax upon the Subject, which 
cannot be imposed but by act of parliament. 2 Injii. 533. Wherefore, 
in 13 Nen. 4, a new office being created by the King's letters patent 
for measuring cloths, with a new fee for the same, the letters patent 
were, on account of the new fee, revoked and declared void in Pai'lia- 
menL 

On this subject it hath been further said, that the King, as the 
fountain of justice hath an undoubted prerogative in creating officers, 
and all officers are said to derive their authority mediately or imme- 
diately from him; those who derive their authority from him are call- 
ed the officers of the Crown, and arc created by letters patent; such 
as the great officers of State, Judges, c3'c. and there needs no strong- 
er evidence of a right in the Crown herein, than that the King hath 
created all such officers time immemorial. Dyer 176: 2 Boll. .4br. 
152: 4 Co. 32: 2 Inst. 425. 540: 12 Co. 116: 1 Roll. Refi. 206: Show. 
Par. Ca. Ill: I Lev. 219. 

But though all such officers derive their authority from the Crown, 
and from whence the King is termed the universal officer and dispo- 
ser of justice, yet it hath been held, that he hath not the office in him 
to execute it himself, but is only to grant or nominate; nor can the 
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King grain any new |)o\vers lo such officersj buc ihcy must execute, 
ihcir offices according; to the rules prescribed by law. Co. Lit. 3. 114; 
2 Vrnt. 270: 4 InsL 1 25: 6 Co. I 1, 12. 

Neither can the Kint? create any new office inconsistent with our 
constitution or prejudicial to the subject. 2 I/ist. 540: 2 Sid. 14 h 
Moor 808: 4 In/it. 200. 

And on this foundation an office created by letters patent for the 
sole making of all bills, informations and letters missive in the coun- 
cil of Yorkf was unreasonable and void. I Jon. 251. See further this 
DictionaiT, title OJ^ce. 

Upon the same, or a like reason, the King has also the preroga- 
tive of conferring privileges upon private persons, such as granting 
place or precedence to any of his Subjects as shall seem good to his 
royal wisdom. 4 Ifist. 561. See title Precedence. Or such as conver- 
ting aliens, or persons born out of the King's dominions, into deni- 
zens, whereby some very considerable privileges of natural-born 
Subjects are conferred upon them. Sec title j1Uen». Such also is the 
prerogative of erecting Corporations; which is grounded upon this 
foundation, that the King, having the sole administration of the Go- 
vernment in his hands, is ihc best and the only judge, in what capa- 
cities, with what privileges, and under what distinctions^ his people 
are the best qualified to serve and act under him. 

Another light in which the laws of England consider the King, 
with regard to domestic concerns, is as the Arbiter of domestic com- 
merce, by the establishment of Markets^ the regulating of IVri^/its 
and Measures^ and of the Coin. See this Dictionary under those ti- 
tles. 

The King is, lastly, considered by the laws o{ England as the Head 
and Sii/ireme Governor o{ national Church. 

To enter into the reasons upon which this prerogative is founded 
is matter rather of divinity than law. It shall only, therefore, be ob- 
served, that, by atat. 26 H. 8. c. 1, (reciting that the King's Majesty 
justly and rightfully is ajid ought to be the supreme head of the 
church of En^land^ and so had been recognised by the Clergy of this 
kingdom in their convocation,) it is enacted, that the King shall be 
reputed the only Supreme Head in earth of the Church of England, 
and shall have annexed to the Imperial Crown of this realm, as well 
the title and stile thereof, as all jurisdictions, authorities, and com- 
modities, to the said dignity of Supreme Head of the Church apper- 
taining. And another statute to the same purport was made 1 Elii. 
V. 1. See titles Oarhx; Su/iremacij. 

In virtue of this authority the King convenes, prorogues, restrains, 
regulates, and dissolves, all ecclesiastical synods or convocations. 
This was an inherent prerogative of the Crown long before the time 
of Hen. VIU, as appears by the slat. 8 Hen. 6. c. 1; and the many au- 
thors, both lawyers and historians, vouched by Sir E. Coke. 5 Inst. 
322, 3. 5 Rc/i. 9. So that the stat. 25 Hen. 8. c. 19, which restrains 
the convocation from making or putting in execution any canons re- 
pugnant to the King's prerogative, or the laws, customs, and statutes 
of the realm, was merely declaratory of the old common law. 12 Refi. 
72; that part of it only being new, which makes the King's royal as- 
sent actually necessary to the validity of every canon. See further 
title Convocation; Binho/i. — As Head of the Church, the King is like- 
wise the dernier report in all ecclesiastical causes; an appeal lying 
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ultimately lo him in Chancery from the sentence of every ecclesias- 
tical Judge; which rijjht was restored to the Crown by 9tat. 25 Hen, 
8. c. 19. See title Courts EccU^iaatical. 

The Kings of England not having the whole legislative power, if 
the King and clergy make a canon, though it bind the clergy in re 
ecclesiastical it does not bind laymen; for they arc not represented in 
the convocation, but in parliament. In the primitive church, the laity 
were present ut all synods; and when the empire became Christian, 
no canon was made without the Kmperor's consent, and indeed the 
Emperor's consent included that of the people, he having in himself 
the whole legislative power; but the Kings of this kingdom have it 
not. 2 Salk. 412, 673. Sec title Canori Lavj. 

4. The King's Fiscal Prerogativexy or those which regard his 
venue^ are such as the British Constitution hath vested in the Royal 
Person, in order to support his dignity and maintain his power; be- 
ing a portion which each Subject contributes of his property, in or- 
der to secure the remainder. 

This revenue is either ordinary or extraordinary. The King's or- 
dinary revenue is such, as has either subsisted time out of mind in 
the Crown, or else has been granted by Parliament, by way of pur- 
chase or exchange, for such of tlic King's inherent hereditary revcr 
nues, as were found inconvenient to the Subject. 

It is not, however, to be understood, that the King is at present in 
the actual possession of the whole of this revenue. Much (nay, the 
greatest part) of it is at this day in the hands of Subjects; to whom 
it has been granted out from time to time by the Kings of England^ 
which has rendered the Crown, in some measure, dependent on the 
People for its ordinary support and subsistence. So that among the 
royal revenues are now recounted, what Lords of manors and other 
Subjects frequently look upon to be tiieir own absolute inherent 
rights, because they are, and have been, vested in them and their an- 
cestors for ages, though in reality originally derived from the grants 
of our anticnt princes. See I Comm. c. 8. 

The King's Ordiftary Jievfmici/ are stated by the learned Com- 
mentator 4o arise from: 1, The custody of the temporalities of Bi- 
shofis. 2, Acorody from each Bishoprick. 3, The Tithes in extraparo- 
chial places. 4, First-fruit and Trnthso{ ,x\\ spiritual preferments. 5, 
The Dcmeane-lunda of the Crown. (See atats. 26 Geo. 3. c. 87: 30 Geo. 
3. c. 50.) 6, Military-TVwMrf^j/^urrei/flwcf, and Pre-emption. 7, IVinem. 
licences. 8, Forest Courts. 9, Fines imd/ces in Courts of Justice. 10, 
Royal Fish. Shi/iivrecks. \2y Alines, 13, Treasure Trove. XAjlVaifn. 
15, Estrays. \&y Forftitures of lands and goods for offences: in whicTi 
are included Dcodands. 17, F.schtats of lands. 18, The custody of /rf/- 
ots. As to all which, see this Dictionary, under title Taxes; and the 
several other appropriate titles. 

The Ordinary Revenue^ or proper patriniony of the Crown was 
very large formerly, and capable of being increased to a magnitude 
truly formidable; for tiiere are very few estates in the kingdom that 
have not, at some period of time or other since the JsTorman Conquest 
been vested in the hands of the King, by forfeiture, escheat, or other- 
wise. But, fortunately for the liberty of the Subject, this hereditar\ 
landed revenue, by a series of improvidcjit management, is sunk al- 
most to nothing; and the casual profits arising from the other branch- 
es of the census regalis, are likewise almost all of them alienatec' 
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from the Crown. In order to supply the deficiencies of which, wc 
arc now obliged to have recourse to new methods of raising money, 
unknown to our early ancestors; which methods constitute the Kinij's 
extraordinary revenue. For the public patrimony being got mto the 
hands of private Subjects, it is but reasonable that private contribu- 
tions should supply the public service. And, perhaps, if every gen- 
tleman in the kingdom was to be stripped of such of his lands as 
were formerly the property of the Crown, was to be again subject 
to the inconveniencies of purveyance and pre-emption, the oppres- 
sion of forest laws, and the slavery of feudal tenures, and was to re- 
sign into the King's hands all his royal franchises of waifs, wrecks, 
cstrays, treasure-trove, mines, deodands, forfeitures, and the like; 
he would find himself a greater loser than by paying his guota to 
such taxes as are necessary to the support of government. The 
thing, therefore, to be wished and aimed at in a land of liberty is by 
no means the total abolition of taxesy which would draw after it very 
pernicious consequences, and the very supposition of which is the 
height of ])olitical absurdity; but wisdom and moderation, not only 
in granting, but also in the method of raising the necessary supplies; 
by contrivijig to do both in such a manner as may be most condu- 
cive to the national welfare, and at the same time most consistent 
with (Economy and the liberty of the Subject; who, when properly 
taxed, contributes only some part of his property, in order to enjoy 
Hie rest. See further, titles Taxes; jVational Debt; Excise^ Cus- 
tomsy &c. 

By these taxes a vast sum of money is annually raised; but the 
Civil Lint is properly tlie whole of the King's revenue in his own 
distinct capacity; the rest being rather the revenue of the Publick 
or its creditors, though collected and distributed again in the name 
and by the officers of the Crown; it now standing in the same place 
as the hereditary income did formerly; and as that has gradually di- 
minished, the parliamentary appointments have increased. 

The expences defrayed by the Civil List arc those that in any 
shape relate to civil government: as the expences of the royal house- 
hold; the revenues allotted to the Judges previous to the year 1758; 
all salaries to officers of State, and every of the King's servants; the 
appointments to foreign ambassadors; the maintenance of the Queen 
and the Royal Family; the King's private expences, or privy purse; 
and other very numerous out-goings, as secret-service money, pen- 
sions, and other bounties, which sometimes have so far exceeded 
the revenues appointed for that purpose, that application has been 
made to parliament to discharge the debts contracted on the Civil 
List. 

The whole revenue of Queen Elizabeth did not amount to more 
than 600,000/. a year; that of King Charles 1. was 800,000/.; and the. 
revenue voted for King Charles II. was 1,200,000/. though com- 
plaints were n»adc (in the first years at least) that it did not amount 
to so much. The revenue of the Commonwealth between the time 
of Charles I, and Charles H. was upwards of 1,500,000/. A striking 
instance (says Mr. Christian in his Note on this passage in the com- 
mentaries) to prove that the burthens of the people are not necessa- 
rily lightened by a change in the Government. 

Under the revenue of the Cinl Lists above-mentioned were includ- 
ed all manner of public expences; among which Lord Clarendon in his 
speech to the Purlianicnl ronnpiitcd, that the charter of the navy aiv^. 
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land forces amounted annually to 800,000/. which was ten times 
more than before the former troubles. The same revenue, subject to 
the same charges, was settled on )Lin^Jaf/us II. by stat. 1 Jtic. 2. c. I; 
but by the increase of trade and more frugal management, it amount- 
ed on an average to a million and a half fier annum; besides other 
additional customs granted by Parliaments, siat. 1 Jac. 2. cc. 3, 4, 
which produced an annual revenue of 400,000/. outof which his fleet 
and army were maintained at the yearly expence of 1,100,000/. Af- 
ter the Revolution, when the parliament took into its hands the an- 
nual support of the forces, both maritime and military, a civil list 
revenue was settled on the new King and Queen, amounting, with 
the hereditar)' duties, to 700,000/. //er «?iy»/m; and the same was con- 
tinued to Queen jinne and King George 1. That of King Gcorj^e II. 
was augmented to 800,000/. by fttac. 1 Ceo. 2. c. 2; and that of King 
Georc^f HI. was from time to time settled and increased by the fol- 
lowing statutes: viz. 1 Geo. 3. r. I. 800,000/ — 17 Gro. 3. c. 21, 
100,000/.; and 44 Geo. 3. c. 80, 60,000/. more. By this latter Act it 
is provided that an account of any accumulation of arrears shall from 
time to time be laid before Parliament. 

By the Irish Act, 33 Geo. 3. c. 34, (amended by 45 Geo. 3. c. 76), 
a Civil List of 14.5,000/. is made payable to his Majesty out of the 
revenues of Ireland. 

Upon the whole, it is doubtless much better for the Crown, and 
also for the People, to have the revenue settled upon the modern 
footing, rather than the ancient. For the Crown, because it is more 
certain, and collected with greater case; for the People, because 
they arc now delivered from the fcodal hardships, and other odious 
branches of the prerogative. And though complaints have some- 
times been made of the increase of the Civil List, yet, if we consider 
the sums that have been formerly granted, the limited extent under 
which it is now established, the expences defrayed by it, the reve- 
nues and prerogatives given up in lieu of it by the Crown, the nume- 
rous branches of the present Royal Family, and, above all, the dimi- 
nution of the value of money compared with what it was worth in 
the last century, we must acknowledge these complaints to be void 
of any rational foundation; and that it is impossible to support that 
dignity, which a King of Great Britain should maintain, with an in- 
come in any degree less than what is now established by Parlia- 
ment. 

VI. Bv Magna C/tarta^ 9 Hen. 3. c. 8, " The King nor his bailiffs 
shall levy any debts upon lands or rents so long as the debtor hath 
goods and chattels to satisfy, neither shall the pledges be distrain- 
ed so long as the principal is sufficient; but if he fail, then shall the 
pledges answer the debt; howbcit they shall have the debtor's lands 
and rents until they be satisfied, unless he can acquit himself against 
the pledges.'* 

Goods and chattels.'\ By order of the common law, the King fot / 
his debt had execution of the body, lands, and goods of his debtor; 
this is an act of grace, and restrains the power the King had before. 
2 Inst. 19. 

Pledges be distrained.'^ This act does not extend, nor was evcj 
taken to extend to sureties in a bond or recognizance, if they may 
be so called, being bound themselves equally with the principal. 
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■AS sureties lo perform covenants and agreements arc m like man 
nerj but the pledges and mamicaptors only, who by express words 
arc not responsible, unless tiieir principals become insolvent, and so 
arc conditional debtors only. And so the act has always been con- 
strued, and the words themselves imply as much. Hard. 378. 

By Maifna C/tarfa, c 18, "The King's debtor dying, the King 
shall be served before the executor." 

By this statute, the King by his prerogative shall be preferred in 
satisfaction of his debt by the executors before any other. And if 
the executors have sufficient to pay the King's debt, the heir nor 
any purchaser of his lands shall not be charged. 2 /««/. 32. 

Stat. IVc^t, \; 3 Jid. \.c. 19, enacts, "That the Sheriff having re- 
ceived the King's debt, upon his next account shall discharge the 
debtor thereof, in pain to forfeit three times so much to the debtor, 
and to make fine at the King's will. And the sheriff and his heirs 
shall answer all monies that they whom he employed receive; and if 
any other that is answerable to the Exchequer by his own hands do 
so, he shall render thrice so nmch to the plaintiff, and make fine as 
before. And on payment of the King's debt, the Sheriff shall give a 
tally to the debtor, and the process for levying the same shall be 
shewed him on demand without fee, on pain to be grievously pu- 
nished." 

T/ic Kififf*s dcbi.^ Under this word, debt, all things due to the 
King are comprehended, and not only debt in the proper sense, but 
duties on things due, as rents, fines, issues, amercements, and other 
duties to the King received or levied by the Sheriff; for debt in its 
large sense signifies whatever a man doth owe; and dcbcrc dicitur 
quia dccut habere; debi(ori enim deesf (juod habct, cum .sit creditorisy 
7naximein ca/m domini re,^is. 2 /w.?/. 198. 

The Sheriff and his heirs .thall ansiver.'] This is to be understood, 
quoad retititutioneviy but not fjuoad fianaw; that is for the civil but 
not for the criminal part; for this is a maxim in law. 2 /;/*/. 198. 

The Stat. 28 Ed. 1 st. 3. r. 12, enacts, " That beasts of the plough 
shall not be distrained for the King's debts so long as others may be 
found, on such pain as is elsewhere ordained by statute: {viz. by the 
statute dc districtiotie scaccariiy 51 Hen. 3. staC 4.) And the great 
distresses shall not be taken for his debts, nor driven too far; and if 
the debtor can find convenient surety, the distress shall in the mean 
time be released; and he that does otherwise shall be grievously 
punished.*' 

This is an act of grace, and on this act there lies a writ directed 
to the Sheriff, commanding him to receive surety according to this 
act, which if he refuses, i\n attachment lies against him, or the par- 
ty offering surety according to this act, if it be refused, may have 
an action against the Sheriff, ijfc 2 hinf. 565. 

The Stat. 25 Kd. 3. st. 5. c. 19, enables a common person to sue 
a debtor of his (who is likewise a debtor to the King) to judgment, 
but he cannot proceed to execution, unless tlie plaintiff gives secu- 
rity to pay the King's debt first, and then he may take execution for 
his own and the King's debt too — For otherwise, if, without giving 
such security, the party takes forth execution upon his judgment, 
and levies the money, the same money may be seized upon to sa- 
tisfy the King's debt. 

The Stat. 33 Hen. 8. c. 39. s. 2, enacts, " That all obligations and 
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spociulties concerning the King and his heirs, or made to his or 
their use, shall be made to his Highness and to his heirs, Kings, in 
his or their name or names, by these words, domino regiy and to no 
other person to his use, and to be paid to his highness, by tlicsc 
words, solvt nd* cidetn doinino regi /nered' vol executoribnn suisy with 
other words used in common obligations, which obligations and 
specialties shall be in the nature of a statute staple." 

None other are to be charged, but such as were liable to the bond 
when it was made. 6a v. 10. 

An obligation for performance of covenants is within this act, 
after the covenants are broken. 7 Refi. 20, b. Hard. 368, 442. 

By § 3 of the said act 33 Hen. 8. c. 39, All such obligations, the 
debt not being paid, shall come, remain, and be to the heirs or exe- 
cutors of the King as he shall appoint; and if any person take any 
obligation to the use of the King or his heirs, otherwise than as 
aforesaid, he shall suffer such imprisonment as shall be adjudged by 
the King or his honourable council. 

Costs and damages arc given to the King. § 6. 

Debts to be sued for in proper Courts. § 7. 

And every of the Courts are empowered to set such fines, b^c. 
on persons for their defaults, ^c. as to the Court seem expedient. 
And all trials shall be by due examination of witnesses, writings, 
proofs, or such other way as by the Courts shall be thought expedi- 
ent. § 13. 

And in all actions in any of the Courts for any debt due to the 
King by reason of any attainder, outlawry, forfeiture, gift of the 
party, or by any other collateral way or means, it shall be sufRcient 
in law to shew and allege generally, that the party to whom the said 
debt did belong, such a year and day did give the same to the King, 
or was attainted, outlawed, cjJ'r . whereby the said debt did accrue to the 
King; and the same shall be of the same effect, as if the whole mat- 
ter had been declared at large, according to the order of the com- 
mon law. § 25. 

If any suit be commenced, or any process awarded for the King, 
for the recover)' of any debt, then the same suit and process shall 
be preferred before any person. And the King, his heirs and suc- 
cessors, shall have first execution against any defendant for his debt, 
before any person: so always that the King's suit be commenced, or 
process awarded for the debt, at the suit of the King, his heirs or 
successors, before judgment given for the other person. § 26. — 
And this extends to Scotland^ under the Articles of Union, and the 
Stat. 6 ylnn. c. 26, establishing the Court of Exchequer in Scotland. 
Ogilvie v. U'ingat€y Parliament CasesyXi. 498. 

This statute abridges the prerogative, and controls the common 
law; and here is a negative implied, though the statute sounds in 
the affii-mative; for it enacts a new thing, and the ita quod makes a 
condition precedent and a limitation: and the words arc introduc- 
tive. Hard. 27. 

Strange arg. said. That on this act he took it, the suit must be 
said to be taken or commenced when the first step is made towards 
the proceeding to execution, and the first step to be taken is to pro- 
cure a Jiat of a Baron, and then it is in fact that the process is award- 
ed. Oilb. Eq. R. 222. 

All manors, lands, tenements, possessions, and hereditaments, 

VoT.. TV. V 
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which be, or that hereafter shall be, in the hands, possession, occuim- 
tion,or seisin of any pei'son, to whom the manors, i^c. have hereto- 
fore or hereafter shall descend, revert, or remain in fcc-simple, or in 
fee-tail, general or special, by, from, or after the dcathofany ancestor 
as heir, or by gift of his ancestors whose heir he is, which ancestor 
was, is, or shall be indebted to the King, or to any person to his use, 
by judgment, recognizance, obligation, or other specialty, the debt 
whereof is or shall not be paid; then in every such case the same 
manors, iSJ'c. shall be chargeable for payment of the debt. Stat. 33 
/fen. 8. r. 39, § 27. 

^/i jnanors.^ y/. seised of the manor of /■'. in consideration of a 
mai riagc to he had between B. his son, and M, daughter of J. S. co- 
venanted to levy a fine to the use of himself and wife for their lives, 
remainder to the use of J3. and AT. and the heirs of their bodies 
with remainders over; aftcrwards^/^. acknowledged a recognizance 
to the Queen and died. His wife died; the manor is extended for the 
Queen's debt, by force of the statute. It was argued by CoXv, that 
the manor is not chargeable by the statute; but it was made for the 
King's benefit in two points. To make lands entailed liable for the 
King's debts, where X\\cy were not so before, against the issue. 2. To 
make bonds taken by the officei^ of the King to the use of the King, 
as effectual as statutes; that the words (was or shall be indebted) 
shall not be intended after the gift made; that (shall be) is to be in- 
tended of future debts after the statute,,whereas at the time of the set- 
tlement v^. was not receiver or other officer to the Queen; the words 
are (by gift after the debt acknowledged to the Queen); that this case 
is not within the statute; for the words are (of the gift of his ances- 
tor, but here /?. has not the manor of the gift of J. but rather by 
the statute of uses, and so he is in the /losfy and not in the fiery by 
his ancestor; for the fine was levied to divers persons to the uses 
aforesaid, nor was the gift a mere gratuity, but in consideration that 
he should marry the daughter of J. S. and the debt accrued not till 
after the gift. He admitted, that had there been any fraud in the 
case, or any purpose in ^. w hen he made the conveyance, to become 
the King's debtor or officer, it w ould be within the statute, and the 
gift had been a mere gratuity, ^c. and afterwards (as Coke reported) 
B. and his lands were discharged. 2 Leon. 90, 91. 

S/ia/l be indebted.'] This is intended an immediate debt, and not 
such debts as are due to the subject and accrue to the King by any 
collateral means; lor which this statute has a clause for the writ and 
general manner and form of pleading in such cases, of the part of 
the King for the recovery of them, that the party such a year and 
day, l^c. (which see at § 23 above.) So that the several manners of 
penning these two branches manifest the intention of the makers of 
the act to prefer immediate debts due to the King by judgment, ^c. 
before debts of the Subject which accrue to the King by assign- 
ment, attainder, outlawr)-, . and the reason was, because debts due 
immediately to the King by judgment, recognizance, obligation, or 
other specialty, are in their nature more high, and may be better 
known, and upon search found, than debts due to Subjects. 7 Re/i. 2: 
Jenk. 226. ///. 99. S. P. But for such debts the King is left at com- 
mon law. If the King's debtor, officer, or accountant has leases for 
years or goods; these leases and goods are not liable if the debtor 
-old thrm f^'va frde: but if he sold them by co\\\\ it is otherwise. If 
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!and be purchased with the King's money, it is liable to satisfy the 
King. 

The debt ought to be immediately to the King himself, or if it be 
to any other than to the King, it ought to be originally to the use of 
the King. 7 Refi, 22 a. 

If tenant in tail becomes indebted to the King, unless it be by 
judgment, recognizance, obligation, or other specialty, and dies, the 
lands in the seisin of the issue in tail by force of this act shall not be 
extended by this act for such debt; for the statute extends only to the 
said four cases, and all other debts remain at common law. 7 Rep. 
21, A. 

The issue in tail (the land being in his hands) is also liable in 
cither of the said four cases, but not the bona Jide alienee of the 
issue; for the words of the statute do not extend to this alienee; the 
common law did not help tlie King in these cases; the statute helps 
tJie King in the case against the issue in tail. Jmk. 226. /»/. 99. 285. 
fit. 1 9. 

The issue in tail shall not be charged by this statute for the penal- 
ty on a conviction of recusancy of the tenant in tail by proclamation, 
under slat. 29 Etiz. c. 6, but otherwise it had been if he had been 
convicted under stat. 23 El. c. 1: 1 Jiol. Rt/t. 94. 

In every such ca.tt.^ By the express purview of this act, the land 
shall be solely extended as long as it is in the possession or seisin of 
the heir in tail; for this act says, That in every such case the land 
shall be charged. And as the land against the issue in tail was not 
extendible before this act, the King has benefit to extend it in the 
possession of the heir in tail, which he could not do before; but the 
King cannot extend the lands of the alienee: for the statute does 
not extend to this, and the makers of the act have reason to 
favour the purchasers, farmers, is'c. of the heir in tail more than 
the heir himself; for they are strangers to the debts of tenant in 
tail, and they come to the land on good consideration. 7 Re/i. 21, b. 

The same manors.'] If the goods and chattels of the King's debtors 
be suflFicient, and so can be made appear to the sheriff, whereupon 
he may levy the King's debt, then the Sheriff ought to extend 
the lands of the debtor or his heir, or of any purchaser or tenant. 
2 Inst, 19. 

The King shall not be excluded to demand his debts against any 
of his Subjects, as heir to any person indebted to his Highness or to 
his use, albeit this word heir be not comprised in such recognizance 
or specialty, or that such person shall say, that they have not any 
hereditaments to them descended, but only such as be intailed or 
given to them by their ancestors. iStat. 33 //. 8. c. 39. § 28. 

By this clause the intent of the makers of the act appears, that 
the heir in tail shall be only charged w ith the debt of the King; but 
lands in fee-simple were extendible at the common law in whatever 
hands they came, therefore as to them this statute was only declara- 
tivum antiqui juris: but as to the estates in tail, it was introduciivum 
novi Juris against the issue in tail. 7 R</i. 21, d. 

One P. w as indebted to the Queen, and one IV. was bound to P. 
in 100/. in which obligation IV. did not mention his heirs; P. as- 
signed the obligation in which JV. was bound to him, to the Queen; 
and, on this, process was made against the heir of IV. Anu it was 
held by the Court, that as IV. did not oblige himself and his heirs, 
ihat the heir by the death of the father was discharged. And if the 
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assignment had been made in the life-time of the father, and then 
tJic father had died, the heir sliould be discharged, but the son may 
be charged as executor or administrator, (S'c. •S'av. 2. 

Provided, That the King may at his liberty demand his debts ol 
any executors or administrators of any person indebted, if the ex- 
ecutors, (J^c. have assets, /fiat. 33 //. 8. c. 39. § 29 

J. S. was obliged to Sir Hichard Cavrmlis/i, Treasurer of the 
Chamber to Nc7iry VII. in lon/ who was indebted to the King, on 
which process M as made against those who were tertenants of J. S. 
temfwri cotifcctioiua scri/id fired' made to the said Sir Richard. Per 
Manivood, Ch. B. The tertenants are not chargeable in this case, 
but the heirs and executors. Pt^ Shutey second Baron, If an obliga- 
tion be made to the King, it shall be of the .same nature as a statute 
staple to all intents, by this statute; but obligations made to other 
persons to the use of the King, shall be executory against the obli- 
gor, his heirs, executors, or administrators, and not against other per- 
sons; but \{J. be bound to J. S. and J. S. assigns this to Sir Richard 
Cavtndi&hy and he over to the King, no process shall be made there- 
on; to which the Court and all the clerks agreed. And it was held, 
that if obligor, after the obligation made, voluntarily make feoffment 
of lands, such feoffees shall be charged; other\\ise it is of pur- 
chasers before the obligation made in case of the King. 5av. 12. 

If the hereditament be evicted out of the possession of such 
person by just title without fraud, whose hereditaments shall be 
chargeable as is abovcsaid, then such hereditaments shall be acquit- 
ted of the debts. Staf. 33 //f-w. 8. c. 39. § 30. 

B. was indebted to the Queen, for the payment of which debt 
certain lands of B. at the time of the debt, were purchased by one 
IV. against whom and one C. and D. tlie said B. exhibited his bill in 
the Exchequer-chamber, praying that the equity of the case might 
there be examined. Before any answer made, IV. paid the debt, and 
Ihen demanded judgment if the Court would hold further plea, as 
the cause of privilege was determined, which is the debt due to 
the Queen. And it was held, that on this reason the Court ought to 
dismiss the cause, and so it was djone. Sav. 15. 

If any person of whom any such debt shall be demanded, shew 
sufficient matter, in law, reason, or good conscience, why such per- 
sons ought not to be charged with the same, and it be sufficiently 
proved, the Courts have power to allow the proof, and acquit all per- 
sons so impleaded. S/at. 33 Hen. 8. c. 39. § 31. 

Sufficirni matter in laio.'\ This proviso gives benefit not only to 
him who has matter in good conscience, but also to him who has 
good and sufficient cause, and matter in law, reason, (and then 
comes) good conscience; iuid without question the first words, viz. 
cause and matter in law, shall extend to all the debts of the King, 
and process thereupon, as well at common law as on this act. And 
the conclusion of the branch does not make against it. For the sense 
thereof was, that he sbould plead matter in law or good conscience, 
and that nothing contained in the act should be an impediment 
thereto. 7 Rt/i. 19, b. 

Scire facias issued against Sir IV. H. as heir to M. H. his father, 
on a recognizance acknoAvledged to Edw. VI. by the said M. H. tht 
Sheriff returned Hcire feci, and on his de&ult judgment was given. 
And because in truth he never was summoned, and had good matter. 
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if he had notice thereof, to plead in discharge ol the recognizance 
acknowledged, all which he shewed in certain in a bill in the Kx- 
chequer; upon which, on conference had by Mamoood and the otiier 
Barons, with the two Ch. J. he was discharged of the recognizance. 
7 Jie/i. 20, a. As 3 Re/i. Trim. 57 Eiiz. Sir IVUliam Herbert*^ case. 

In latOt reason., or good conscience J] A. obtained of the King a 
privy seal, whereby the forfeiture of certain recognizances for ap- 
pearing at the sessions, amounting in the whole to 800/. was granted 
her. And it was made a question, whether the Court might com- 
pound those forfeitures by their privy seal, which was granted be- 
fore the privy seal and grant to And it was doubted whether the 
privy seal did not take away and revoke the power given to the 
Court in this particular? But it was held clearly, that the Court might 
upon good matter in equity discharge these debtsi>y virtue of this 
statute. And the case in question seemed a hard case to the Court, 
because the party himself was the cause why there was no appear- 
ance, by beating the party so heinously the very day before tliey 
ought to have appeared} that they were disabled thereby to appear. 
Hard. 334. 

IV. put 100/. out at interest to defendant, and took bond in the 
name of one J. who becamey>/o de and the plaintiflf was relieved 
against the King on this trust, in equity upon this statute. Scd quxre^ 
whether this statute extends to any equity against the King, other- 
wise than in case of pleas by way of discharge? But it was likewise 
decreed in this cause that the plaintiff should be saved harmless from 
all others. Hard. 176. 

And the matter so shelved be sufficiently firoved.'^ Scire facias issued 
against T. the father and T. the son, to shew cause wherefore they 
did not pay the King 1000/. for the mesne profits of certain lands 
holden by them from his Majesty, for which land judgment was 
given for him in the Exchequer, and the mesne rates were found by 
inquisition, which returned that the said mesne profits came to 1000/. 
upon which inquisition this scire facias issued; whereupon the She- 
riff returned that T. the father was dead, and 7'. the son appeared, 
and pleaded that he took the profits but as a servant to his father, and 
by his command, and rendered an account to his father for the pro- 
fits, and also that judgment for the lands was given against his father 
and him for default of sufficient pleading, and not for the truth of 
the fact; and he shewed this statute, which he pretended aided him 
for his equity: whereupon the King demurred. Tanfeld^ Ch. B. said, 
that the matter in equity ought to be sufficiently proved, and here is 
nothing but the allegation of the party, and the demurrer for the 
King; and if the demurrer be in law an admittance of the allegation, 
and so a sufficient proof within the statute, is to be advised on; and 
for that point the case is but this: A scire facias issues to have exeou- 
lion of a recognizance, which, within this act, ought, by pretence 
and allegation of tlve defendant, to be discharged for matter in 
equity, and the defendant pleads his matter in equity, and the King, 
supposing this not to be equity within this statute, demurs in law, 
whether that demurrer be an insufficient proof of the allegation 
within the statute or not? Adjornatur. Lane 51. 

By § 33 of the said stat. 33 Hen. 8. c. 39, it is provided, that the 
Raid act shall not take away any liberties belonging to the dutchy and 
county palatine of Lancaster. 
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Pi-ocess and executions for debts in the Couil of Exchequer shall 
be made in the Exchequer by such officer as hath been used, as by 
tliis act is limited. § 34. 

The stai. 34, 35 Hen. 8. c. 2, directs how the King's receivers and 
collectors shall be charged: and the stat. 7 Ed. 6. c. 1, makes further 
regulations on that subject, and requires all officers to find sureties 
for duly accounting. See title yiccounfs Public. 

The Stat. 13 Eliz. c. 4, enacts, That all the lands, life, uhich any 
accomptant of the Queen, her heirs and successors, hath while he 
remains accountable, shall for the payment of the debts of the 
Queen, her heirs and successors, be liable, and put in execution in 
like manner, as if such accountant had stood bound by writ obliga- 
tory (having the cflcctof the statute staple) to her Majesty, her 
heirs and succcS%ors, for payment of the same. % I. 

The Queen, by her letters patent, granted catalla ntlagatorum If 
ft lomon de se^ withhi such a precinct; one who was indebted to the 
Queen is felo dc sc within the precinct. It was ruled, that notwith- 
standing the grant by the letters patent, the Queen shall have the 
goods for satisfying her debt. 3 Lro. 1 13: Mo. 126, 127. S. C. between 
the Queen of the first part, the Bishop of Sarum of the second part, 
and Oliver Coxhead of the third part; and there per Manivood^ Ch. B. 
the patent does not extend to have the goods of felo dese against the 
Queen for her debt, because it wanted the words ( licet tangai tio.s J; 
but he agreed, that if the lands of the felon be liable to [tiuffidcnt to 
ans%^>er^^ all the debt of the Queen, the Court nray in discretion take 
all the lands in extent, and leave the goods to the patentee. And as 
to a petition of Coxhead praying a discharge of Uie lands, ^c. by 
him purchased of the officer debtor to the Queen, it was answered, 
that the land was subject to the Queen's extent for all arrears of re- 
ceipts by his office, received before the conveyance thereof, though 
the receipt be after the conveyance, and that by reason of the statute; 
but as to another office accepted after the conveyance of the land, the 
arrears of that shall not charge the land so conveyed. 

B. L. having purchased a long term for years in houses, after- 
wards purchased the inheritance; afterwards he became receiver of 
J^orth IValrs, and having occasion for 500/. assigned over the term 
by way of mortgage to J. S. Afterwards on the marriage of El. L. 
his son, he settled the houses in 67. Clrment*s (inter alia J on him- 
self for life, remainder to El. L. his son, and the heirs of his body. 
There was issue of the marriage a daughter, the wife of P.\ after 
this B. L. mortgages these houses to A*, for 1800/. The King ex- 
tends these houses for the debt of B. L. .Y. gets an assignment of 
" the extent, and a privy seal for the debt. Resolved, 1st, That by the 
statute of Elizabeth^ the land and the real estate of B. L. was bound 
and stood liable to answer the King's debt, although he was not ac- 
tually a debtor to the King, nor any extent against him in several 
years after. 2dly, That where a term is attendant on the inheritance, 
he shall have a right to the term; but if it be a term in gross, and 
assigned before any actual extent, the assignment will stand good, 
and the term not liable to the King's debt. 2 Vern. 389, 390. 

If either of the Queen's Officers, on rendering of his account, shall 
be found in arrear, and such arrears shall not be paid within six 
months after the account past, the Queen, isfc. may sell so much of 
Ills estate as will answer the debt, and the overplus of the sale is to 
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bc^ rendered to the accomptant or his heirs, by the officer that re- 
ceives the purchase money, without further warrant. Stat. 13 £tiz. 
c. 4. § 2, 3. 

Upon this statute many questions were moved. Ist, If the dt^btor 
died, whether the land might be sold? 2dly, When the account is de- 
termined after his death? 3dly, When the accountant, after becom- 
ing debtor, and in arrear makes feoffment, or other estate over, or 
charts or incumbers the land, either to his issue, or others of his 
^lood, to prevent the Queen's selling, or on other consideration, 
whether she may sell the land, the words of the act being make sale, 
iJ'c. of so much of the lands, ^c. of every such accountant or debtor 
so found in arrear, is'c. and that the sale shall be good and available 
in law against the party accountant, and his heirs claiming as heirs? 
4thly, If the accountant was seised of land in t;iil, whether this land 
may be sold to be good against the issue; for the ousting of whicli 
doubts the statute of 27 Eliz.c. 3, was made; but this gives remedy 
only, that the land shall be sold after the death of the debtor, and 
when the account is made after his death; therefore to remedy the 
other mischiefs, the statute 29 KHz. c. 7, was made (but the same 
being only a temporary act is expired). Mo. 646. k!fc./il. 895: (where 
part of the last-mentioned act is set forth and explained.) 

If such accountant or debtor purchase lands in others' names in 
tfust for their use, that being found by office or inquisition, those 
lands also shall be liable to satisfy the debt in such a manner as be- 
fore is expressed. Siat. 13 Eliz. c. 4. § 5. 

Lands purchased by accountants since the beginningof the Queen's 
reign, either in their own names, or in the names of others in trust 
for their use, shall be also liable to be sold for the discharge of their 
debts as aforesaid, rendering the overplus to the accountant. § 6. 

Provided, That bishops' lands shall be only chargeable for subsidies 
or tenths, as they were before making this act, and not otherwise. § 9. 

Neither shall this act extend to charge any accountant whose 
yearly receipt exceeds not 300/. otherwise than as he was lawfully 
chargeable before this act. § 10. 

Neither shall this act extend to such accountants, as by order of 
their offices, and charge, immediately after their accounts past, arc 
to lay out money again; such as are treasures of war, garrisons, 
navy, provision of victuals, or for fortifications or buildings, and the 
master of the wardrobe; unless the Queen, t^'c. command present 
pay. § 11, 12. 

Neither does this act extend to Sheriffs, escheators, or bailiffs of 
liberties, concerning whose accounts the course remains the same 
as b>;fore. § 13. 

Lands bought of an accountant bona Jide^ and without notice of any 
fraudulent intent in the accountant, shall be discharged; and if they 
be bound by office, yet shall they, on traverse, be discharged without 
livery, ouster le main, or other suit. § 14. 

If a man is receiver to the King, and not indebted, but is clear and 
sells his land, and ceases to be receiver, and afterwards is appointed 
receiver again, and then a debt is contracted with the King, the for- 
mer sale is good — 2 Alod. 247. 

The Queen, ^c. being satisfied by sale of lands, the sureties shall 
be discharged for so much, and if any yet remain unpaid, the sureties 
shall pay the residue rateably act^ording to their abilities. SraT. 13 
£iiz. c. 4. § 15. 
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By Stat. 27 Eltz. c. 3, the Queen, ere may make sale of the accoun- 
tant's lands, kJ^c. as well after his death as in his lifetime, and as well 
where the account is made, and the debt known within eight years 
after his death, as where the account is made, and the debt known 
in his lifetime, § 2. 

By § 3, it is provided, that after the accountant's death, and before 
the lands be sold as a scire facias shall be awarded to garnish the 
heirs, to shew cause why lands, iJfc. should not be sold, l^c. where- 
upon, if the heir, upon such garnishment or two nihils retumed, do 
not prove that the executors or administrators of the accountant 
have sufficient, then ten months after such two nihils, or garnish- 
ment returned, the land, isfc. shall be sold and disposed according to 
the statute of 13 /J/f 2. f. 4. 

Nevertheless, the heir's sale bonajide upon good consideration be- 
fore the scire JaciaH awarded, shall be good to him who is not con* 
senting to defraiid the Queen, Hfc. Stat. 27 EUz. c. 3. § 4. 

This statute shall extend to all officers of receipts and accounts to 
her Majesty, and to no other. § 5. 

If the debt grow in the Courts of the dutchy of wards, a privy seal 
shall issue out against the heir to appear at a certain day, to shew 
cause, iJfc. when, if he appear not, on affidavit made that it was duly 
served, an attachment with proclamation shall issue against him, to 
be proclaimed in some open market in the county where he dwelt 
twenty days (at least) before the return thereof, whereupon, if he 
appear not, the lands, is'c. shall be sold and disposed as aforesaid. § 6. 

The heir's lands shall not be sold during his minority; but at any 
lime within eight years after his full age they shall be liable as 
aforesaid. § 7. 

By Stat. 20 Car. 2. c. 2, all receivers of monies or duties for the 
King's use, are to pay damages of 12 per cent, fier annum from the 
expiration of two months after the receipt by them, till they pay the 
same into the Exchequer. 

By Stat. 25 Geo. 3. c. 35, for the more easy and effectual sale of lands 
of the Crown debtors, the court of Exchequer, on application of the 
Attorney General, in a summary way, may order the estate of any 
debtor to the King to be sold; and compel the production of title- 
deeds, i^c. and apply the same in liquidation of the King's demand 
under a writ o{ Extent^ or Diem clausit extremiim. (See title Execu- 
tion.) The sur]>Ius, after satisfaction of the Debt and Costs, to be 
paid to the party entitled to the estate. 

By 41 Geo. 3. {U. K.) c. 90, for the more speedy recover)' of debts 
due to the Crown, it is enacted, that when, upon any account declar- 
ed, ^c. in the court of Exchequer in England^ or on judgment of 
that court, any debt shall appear be due to the King, a copy of such 
account shall be exemplified and transmitted to and enrolled in the^ 
Exchequer of Ireland., and process issued against the debtor's body 
iind effects there. The money levied whereon shall be paid into the 
Irish Exchequer, and ti-ansmitted thence to the English Exchequer. 
Like provisions arc made as to property in England^ of debtors to 
the Crown, on accounts declared, iSTc. in the Exchequer of Ireland. 

VII. In King John's Magna Charta of Liberties, there was a clause 
making it lawful for the barons of the realm to choose twenty-five 
barons to see the charter observed by the King; with power, on any 
Justice or other minister of the King's failing to do right, and acting 
tontraiy thereto, for four of the said barons to address the King, and 
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pray that the same might be remedied; and if the same were not 
amended in forty duys, upon the report of the four barons, to the rest 
of the iwcnty-five, those tuenl\ -live barons, nith (he commoualfij nf (he 
whol' /and, were at liberty to distress the Kiniij, lake his castles, lands, 
^r. until the evils complained of should be remedied, according; to 
their judj^ment; savingthf- firrson of (he Kiti^^ Queni, and their children. 
And when the evils were redressed, the people were to obey the Kinj^ 
as before. Kint-; John's Magna Char(. c. 73. But this clause was admit- 
ted in King licury lll.'.v Magna Charta; though in a statute made at 
Oxjordy anno 42 lien. III. to reform misgovernmcnt, it was enacted, 
that twenty-four great men should be named, twelve by the King, 
and twelve by the Parliament, to appoint Justices, Chancellors, and 
other officers, to ^ccMagnu Charta observccL These regulations seem 
(like the constitution, framed by an assembly in a neighbouring na- 
tion, before they had directly discarded a monarchical form of govern- 
ment) too laboured and unnatural to succeed in practice: the checks 
now formed, by the law, on the power of the Crown arc of a nature 
in reality more forcible, though in appearance more loyal, than a 
measure which placed the Sovereign in subjection to a dangerous 
^rtntocracy. 

The Barons* wars seem to have proceeded in some measure from 
a like power granted to them as by the charter of King John; and 
probably the Parliament's wars In the time of King Charles I. from 
their examples. 

But, whatever attempts might have been previously made, it cai^- 
not but be observed, that most of the laws for ascertaining, limiting, 
and restraining the prerogative of the Crown, have been made with- 
in the compass of little more than a century past, from the Petition 
of Right in 3 Car. I. to the present time: so that the powers of the 
Crown are now to all appearance greatly curtailed and diminished 
since the reign of King James 1. particularly by the abolition of the 
Star Chamber, and High Commission Courts, in the reign of Charlett 
I.; and by the disclaiming of martial law, and the power of levying 
taxes on the subject, by the same Prince; by the disuse of forest 
laws for a century past; and by the many excellent provisions enact- 
ed under Charles II.; especially by the abolition of military tenures, 
purveyance, and pre-emption, the Habeas Cor/tus act, and the act to 
prevent the discontinuance of parliaments for above three years; and, 
since the Revolution, by the strong and emphatical words in which 
our liberties are asserted, in the Bill of Rights, and Act of Settle- 
ment; by the act for triennial, since turned into septennial, elcciionsj 
by tlie exclusion of certain officers from thp House of Commons; by 
rendering the seats of the Judges permanent, and their salaj ies li- 
beral ami independent; and by restraining the King's paitlon from ob- 
structing parliamentary in)peachments. Besides all this, if we consi- 
der how the Crown is impoverished and stripped of all its antieni 
revenues, so that it must irreatly rely on the liberality of Parliament 
for its necessary support and maintenance, we may, perhaps, be led 
to think, thut the balance is inclined, pretty strongly, to the popular 
scale; and that the executive magislratc has ncitiier independence, 
nor power enough left, to form that check upon the Lords and Con^- 
mons which the Founders ff our Constitution intended. 

On the other han K !^ • ; r, ii is to be roiisidf^red. tlr t ( c i v 
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prince in the first purliament after his accession, has by loni^ usa^e a: 
truly royal addition to his hereditary revenue settled upon him for his 
life; and has never any occasion to apply to Parliament for supplies, 
but upon some public necessity of the whole realm. This restores 
to him that constitutional independence, which at his first acccssiou 
seems, it must he owned, to be wantini^. And then, with regard 
to power, we may find perhaps, that the hands of Government arc 
at least sufficiently strengthened, and that an Juiiflif/i Monarch is now 
in no danger of being overborne either by the Nobility or the Peo- 
ple. The instruments of power are not, perhaps, so open and avow- 
ed, as they formerly w ere, and therefore are the less liable to jealous 
and invidious reflections; but they are not the weaker upon that ac- 
count. In short, our national debt aiul taxes have, in their natural 
consequences, thrown such a weight of power into the executive 
scale of government, as wc cannot think w as intended by our patriot 
ancestors; who gloriously struggled for the abolition of the then for- 
midable parts of the prerogative, and by an unaccountable want of 
foresight established this system in their stead. The entire collec- 
tion and management of so vast a revenue being placed in the hands 
of the Crown, have given rise to such a multitude of new officers 
created by, and removeable at, the royal pleasure, that they have ex- 
tended the influence of Government to every corner of the nation. 
To this may be added, the frequent opportunities of conferring par- 
ticular obligations, by preference in loans, .subscriptions, tickets, re- 
mittances, and otlier money transactions, which will greatly in- 
crease this influence, and that over those persons whose attachment, 
on account of their wealth, is frequently the most desirable. And 
the same may be said with regard to the olTicers in our numerous 
army, and the places which the army has treated. All which, put to- 
gether, give the Executive Power so persuasive an energy, with re- 
spect to the persons themselves, and so prevailing an interest with 
their friends and families, as will amply make amends for the loss of 
external prerogative. 

Upon the w hole, therefore, it seems clear, that whatever may have 
become of the normnal^ the real power of the Crown has not been too 
far weakened by any transactions in the last century. Much is, in- 
deed, given up; but much is also acquired. The stern conmiunds of 
prerogative have yielded to the milder voice of influence; the slav- 
isli and exploded doctrine of non-resisience has given way to a mili- 
tary establishment by law; and to the disuse of parliaments has suc- 
ceeded a parliamentary trust of an immense perpetual revenue. 
When, indeed, by the free operation of the iiiriAing- rund^ our na- 
tional debts shall be lessened, when the posture of foreign afiairs, and 
the universal introduction of a wcll-plaijned and national militia, will 
sufl'er our formidable army to be thinned and regulated; and when, 
in consecjuence of all, our taxes shall be gradually reduced; this ad- 
ventitious power of the Crown will slowly and imperceptibly dimi- 
nish, iis it slowly and imperceptibly rose; but, till that shall happen, 
it will be our special duty, as good Subjects and good KugfinhmtJi^ 
to reverence the Crov,n, and yet guaid against corrupt and servile in- 
fluence from those who arc entrusted v. ith its authority: to he loyal, 
ijet free; or.EniEN r, and yrt independent; and, above every thing, 
to hope, that v.e may long, ven long, coritinuc to be governed by a 
Sovereign, w ho, in all those public acts that have personally pro- 
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cccdcd from himself, hath manifested the highest veneration for 
the free Constitiitioii oi' Brirain; hath ah eady, in more than one in- 
stance, remarkably strengthened its outworks, and therefore will 
never harbour a thought, or adopt a persuasion, in any the remotest 
degree, detrimental to public liberty. 1 Comm.c. 8. 

For further matters relative to the Kitig^ see titles Parliament ; 
Government; (irant of the King; Lease of the King. 

KING OF HERALDS, or King at ^rm,\, Rer Hcraldum. A prin- 
cipal officer at Arms, that hath the pre-eminence of the Society. 
Among the Jiomans he was called /ntfer /latratus. Sec titles Herald; 
Garter. 

KING OF THE MINISTRELS, at Tutbury in com. Staff. His 
power and privilege appears by a charter of Rich. H. confirmed by 
Hen. VI. in the 2 1st year of his reign. Cowcll. 

KING'S BENCH. 
B.\NXUs Regius, from the Saxon., lianca, a Bench or Form.] The 
Supreme Court of Conmion Law in the Kingdom. 4 Inst. 73. 
I. Of the Court itself grnerally. 
II. Of its criminal Jurisdiction. 

III. 0/* its civil Jurisdiction, &c. 

IV. Oy the Officers of the Court; and the mode of Proceeding there. 
I. The Court of King's Bench is so called because the King used 

formerly to sit in Court in person; the stile of the Court still being 
coram ipso rege. During the reign of a Queen it is called the Queen's 
Bench; and under the usurpation in CromivelVn time, it was stilcd 
the Upper Bench. 

The Court consists of a Chief Justice, and three fiuisne Judges; 
formerly, according to Fortescue^ c. 51, four or five. See Raym. 475: 

3 Comm. 41, m n. These Judges are, by their office, the sovereign 
Conservators of the peace, and supreme Coroners of the land. Yet, 
though the King used himself to sit in this Court, and still is sup- 
posed so to do: he did not, neither by law is he empowered to, de- 
termine any cause or motion, but by the mouth of his Judges, to 
whom he has committed his whole judicial authority. 4 Inst. 71: See 

4 Burr. 85 1: 2 Inst. 46. 

It has been said, that King Hen. III. sat in person with the justices 
in Banco Regis several times, being seated on a high bench, and the 
Judges in a lower one at his feet. This, however, is a doubtful point. 
King Edward IV. sate three days in the second year of his reign, 
wholely to see, as he was young, the foim of administering justice. 
King James I. it is also said, sate there for a similar reason. Sec 3 
Comm. c. 4. in n. It is said that in IVestminster Hall, under the mo- 
dern Erections for the Courts of King's Bench and Chancery, there 
still remain a Stone Bench or Table, and a Stone Chair, used by some 
of our anticnt Kings when they sate in Parliament, or for the admi- 
nistration of justice. See .,inti<juities of Westminster; quarto, 1807. 

This Court, w hich is the remnant of the antient JuU Regia, is not, 
nor can it be, from the nature and constitution of it, fixed to any 
certain place, but may follow the King's person wherever he goes. 
See Stat. 28 KHz. 1. stat. 3. c. 5. For which reason all process issu- 
ing out of this Court in the King's name is returnable, " ubicunr/ue 
fuerimus in Anglia; — wheresoever we shall then be in England." 
See titles Courts; Common Pleas. It hath, indeed, for some centuries 
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past, usually sate at U\Htmin.utr, being an aiitieiU palace of the 
Crown; l;ut mij^ht remove with the King to 1 ov^ or Exctvr^ if he 
thought proi>er to command it. And we tind, that after Kdw. I. had 
conquered Scmlund, it uclually sate ut Roxbuygfh -^l/. 20, 2\. h. 1: 
//fl/ , //. C. I. .200. And this moveable <;u;aity>ab we'll as its dignity and 
power, are fully expressed by hructon^ when he says, that the Justi- 
ces of this Court arc ca/titalcft^ gtnirat-it^ /li-r/ietm^ et inajoria; d 
latere r^giH rvt,id(ntes: qui omttiifm utionim rorrigt rr (enenttir uijurias 
et errore.\. Bract, i. 3. c. 10." And it is moreover especially pi'ovid- 
cd in the Jlrticula ftvfier cartas^ 28 A. L c. 5. that the King's Chan- 
cellor, and the Justices of his Bench, shall follow him; so that he 
may have at all times near unto him some thai be learned in the 
laws. 

After the division of l!ie Courts, and the establishment of the 
Court of Common Picas, ior the express purpose of determining 
civil suits, the Court of King's Bench wi-s accustomed, in antient 
times, to be especially exercised in ali criminal maiters and ple^s 
of the Crown, leaving the judging of private contracts and civil ac- 
tions to the Common Pleas and other courts. Gtanvii. lib. I. c. 2, 3, 
4: lib. 0. c. 18: Sini/h dc R,fi. ylnif. lib. 2. r. 1 1: 4 Jnnf.fol. 70. 

Toward the latter end of the .Vorman period, the jiu/a litgiHt which 
was before or.e great Court wheie the Justifiar presided, was divid- 
ed iruo four distinct Courts, /. r. the Court cf Chancery, King's 
Bench, Common Pleas, and Exchequer. Madox^c. 19: Bract, lib. 5. 
f. 7.fjl. 105: see titles Courts; Common I'ias^ Sec. 

Tiic Court of King's Bench retained the greater similitude with 
the antient Curia^ or .^lula Rtqisy and was always ambulatory, and 
removed with the King wherever he went. It hath always retained 
a supreme original jurisdiction in all criminal matters; for in these 
the process both issued from, and was returnable into, this Court; 
but in trespass it might be made returnable into either the King*s 
Bench or Conuiion Pleas, because the plea was criminal as well as 
civil, 2 Injit. 24: 4 hiat. 70: Co. Lit. 71: Dyer 187: Croni/i. of Courts 
78: I Rol. Mr. 94. 

II. The jurisdiction of this Court is very high and transcendanl. 
It keeps all inferior jurisdictions within the bounds of their autho- 
rity, and may either remove their proceedings to be determined 
here, or prohibit their progress below. It superintends all civil cor- 
porations in the kingdom. It commands magistrates and others to do 
what their duty requires, in every case where there is no other speci- 
fic remedy. It protects the liberty of the Subject by speedy and sum- 
mary iijterposition. It takes cognizance both of criminal and civil cau- 
ses; the former, in v/hat is called the Crown-side or Crown-office; the 
latter in the plea-side of the Court. 3 Comm. c. 4. 

On the Crown-side, that is, in the Cro^cu-Officc^ this Court takes 
cognizance of all criminal causes, from high treason down to the 
most trivial misdemeanor or breach of the peace. Into this Court 
also indictments from all inferior Courts may be removed by w rit of 
certiorari^ and tried either at bar, or at Jiisi ' /iriusy by a Jury of the 
county out of which the indicinjenl is brought. TJie Judge's of this 
Court are the supreme Coroners of the Khigdom. And the Court it- 
self is the principal Court of criminal jurisdiction known to the law s 
of England. For which reason, by the coming of the Coui i of Ktng'n 
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Bench into any county, (as it was removed to Oxford on account of 
the sickness in 1665,) all former commissions of oyer and terminer^ 
and general gaol-delivery, are at once absorbed and determined 
ifiso facto. 

But this is now altered, with respect to the Session of Gaol-delivery 
for Middlesex, by stat. 25 Geo. 3. c. 18; which enacts, that when any 
session of oyer and terminer^ uiul gaol-delivery of the gaol of .VcTf- 
t^ate, for the county of Middlrsexy shall have been begun to be hold- 
en before the cssoign day of aj\y term, that the same session shall be 
continued to be holden, and the business thereof finally concluded, 
notwithstanding the happening of such essoign day of any term, or 
the sitting of his Majesty's Court of King's Bench at IVestniinster, or 
elsewhere in the county of Middiesex; and that all trials, ^r. had at 
such session so continued to be holden, shall be good and cfl'cctual 
to all intents and purposes. See this Dictionary, title Justices of Oy- 
er, 8cc. 

Into this Court of King's Bench hath reverted all that was good 
and salutar)' of the jurisdiction of the Court of Siar^Chamber (Came- 
ra HtcUata), which was a Court of very anticnt original, finally abo- 
lished, on account of the abuse of its jurisdiction, by atat. 16 C. I.e. 
10. Sec this Dictionary, title Star-Chumher. 4 Comm. c. 19. 

To state its powers more particularly, this Court is termed the 
Cuatos Afonim of all the realm, and by the plenitude of its power, 
wherever it meets with an ofl'ence contrary to the first principles of 
justice, and of dangerous consequence if not restrained, adapts a 
proper punishment to it. 1 Sid. 168: 2 Hawk. P. C. c. 3. § 4. 

The Justices of B. R. arc the sovereign Justices oi oyer and ter- 
miner, gaol-delivery, and of eyre, and coroners of the land; and their 
jurisdiction is general all over England: by their presence the 
power of all other Justices in the county, during the time of this 
Court's sitting in it, is suspended as has already been noticed; for in 
fiTdCfirncia majoris cemat ftoteatas minoria; but such Justices may pro- 
ceed by virtue of a special commission, t5'c. H. P. C. 156: 4 Inat. 73: 
2 Hawk. P. C. c. 3. 

If an indictment in a foreign county be removed before com- 
missioners of oyer and terminer into the county where the King's 
Bench sits, they may proceed; for the King's Bench not having the 
indictment before them cannot proceed for this offence. But if an 
indictment is found in the vacation-time in the ?ame county in which 
the King's Bench sits, and in term-time the King's Bench is ad- 
journed, there may be a special commission to hear it. 4 Injst. 73. 

Justices of this Court have a sovereign jurisdiction over all mat- 
ters of a criminal and public nature, judicially brought before them, 
to give remedy either by the common law or-statute: and their pow- 
er is original and ordinary: when the King hath appointed them, 
they have their jurisdiction from the law. 4 Inat. 74. 

This Court has a particular jurisdiction, not only over all capital 
offences, but also over all other misdemeanors of a public nature, 
tenduig either to a breach of the peace, or to oppression or faction, 
or any manner of misgovennnent; and it is not material whether 
such offences, being manifestly against the public good, directly in- 
jure any particular person or not. 4 Inat. 71: II Co. 98: 2 H. P. 
C, c. 3. § 3. 

And for the better restraining such offences, it has a discretionary 
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power of inflicting exemplary punishment on oflenclcrs, cither by 
line, imprisonment, or other infamous punishment, as the nature of 
the crime, considered in all its circumstances, sliall require; and it 
may make use of any prison which shall seem most proper; and it 
is said, that no other Court can remove or bail persons condemned 
to imprisonment by this Clourt. 2 J/aivk: P. C. c. 3. § 5. — jVfivf^a tt is 
as much the prison of this Court as the King's liench prison is: 
every prison in the kingdom is the prison of this Court, I Hurr. 541. 

This Court hath so sovereign a jurisdiction in all criminal matters 
that an act of Parliament appointing that all crimes of a certain de- 
nomination shall be tried before certain Judges, doth not exclude 
the jurisdiction of this Court, without express negative words; and 
therefore it hath been rcsolve<l, ihut n'.at. 33 Hnt. 8. r. 12, which en- 
acts, riuit ah treasons, (Sc. within the King's house, shall be deter- 
mined before the Lord Steward of the King's house, i^c. doth not 
restrain this Court from proceeding against such oficnccs. 2 Jriat. 
5 49: 2 Joneit 53. 

But where a statute creates a new offence which was not taken 
notice of by the common law, and erects a new jurisdiction for the 
punishment of it, and prescribes a certain method of proceeding, it 
seems questionable hov far this Court haii an Implied jurisdic- 
tion in such a case. I 296: 2 hcu^k. /*. C. r. 3. ^ 6. 

Tiiis Court, by the plenitude of its power, may as well proceed on 
indictments rcn\ovcd by cd dot ariyoui of inferior Courts, as on those 
originally commenced here, whether the Court below be determin- 
ed, or still in tA^e, and whether the proceedings be grounded on the 
common law, or on a statute making a new law concerning an old 
offence. Daiv.25: 44 Ed. 3. 31.^; Crom/i. Juris. 131. 

But the Court of King's Bench will not give judgment on a con- 
viction in the inferior Court, where the proceedings are removed by 
certiorari^ but will allow the puny to waive the issue below, and to 
plead dr ;joi o, and to go to trial upon an issue joined in B. J^. 
Car:/,. 6. 

Nor cixn x record, reir.oved into the King's Bench from an inferior 
Court, regularly be remanded after the term in which it came in; 
yet if the Court perceives any practice in endeavouring to remove 
such record, or that it is intended for delay, they may in discretion 
refuse to receive it, r.nd remand it back before it is filed. 2 Hanvk. 
P. C. c. 3. § 7, and SC' cral authorities there cited. 

Also by the construction of the statutes, which give a trial by 
nisi firiu.s^ the King's Bench may grant such a trial in cases of trea- 
son or felony, as well as in common cases, because for such trial, 
not the record, but only a transcript is sent down. 4 Inst. 74: Raum. 
364: 2 Huivk. P. C. c. 3. § 7. 

And by stut. 6 /Aw. 8. c. 6, it is eiracted, " That the King's Bench 
have full .ulhority by discretion, to remand as well the bodies of 
all felons rcnioved thither, as their indictments, huo the counties 
where the felonies were done; and to command the Justices of gaol- 
delivery. Justices of the peace, and all other Justices, to proceed 
thereon after the course of the common law, as the said Justices 
might have done, if the said indictments and prisoners had not been 
brought into the said King's Bench." This act extends not to high 
treason, iiaym. 3t»7: 2 JfavA: P. C. c. 3. § 8, 9. 

As the Judges of this Co'jil arc the sovereign Justices of o.vrr anr' 
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(trminer^ gaol-delivcry, Conservators of the peace, ^c. as also the 
sovereign Coroners, therefore, Avhere the Sheriff and Coroners may 
receive appeals by bill, d fortiori the Judges may; also this Court 
may admit persons lo bail in all cases according to their discretion. 
4 In«(. 73: 9 Co. 1 18, A: \ Inst. 74: Vaush. 157. 

In the county where the King's Bench sits, there is every term a 
grand inquest, who are to present all criminal matters arising with- 
in that county and then the sume Court proceeds upon indictments 
so taken; or if, in vacation, there be any indictment of felony before 
the Justices of peace of oyer aiid icrminer or gaol-delivery there 
sitting, it may be removed by certiorari into li. R. and there they 
proceed dc dif in dit ni, &c. 2 Hah'*s Hint P. C. 3. 

It may award execution, agaiiist persons attainted in Parliament, 
or any other Court: when tlie record of their attainder or a tran- 
script is removed, and their persons brought thither by habcaa cor- 
/lus. Cro. Car. 176: Cro. Jac. 495. Pardons of persons condemned by 
former Justices of gaol-delivery, ought to be allowed in B. K. the 
record and prisoner being removed thither by certiorari and habeas 
cor/iiiM. 2 Havjfc. P. C. c. 6. § \9. 

Into the Court of B. P. indictments from all inferior Courts and 
orders of sessions, Ijfc may be removed by certiorari; and inquisitions 
of murder arc certified of course into this Court, as it is the supreme 
Court of criminal jurisdiction: hence also issue attachments, for dis- 
obeying rules or orders. c5'c. 4 Inst. 71, 72. 

III. On the plea side, or civil Ijranch, this Court hath an original 
jurisdiction and cognizance of all actions of trespass, or other injury 
alleged to be committed vi rt armis; of actions for forgery of deeds, 
maintenance, conspiracy, deceit, and actions on the case which al- 
lege any falsiiy or fraud: all of which savour of a criminal nature, 
although the action is brought for a civil remedy; and make the de- 
fendant liable in strictness to pay a fine to tiie King, as well as da- 
mages to the injured party. The same doctrine is also now extend- 
ed to all actions on the case whatsoever. A*, li. 86, 92: 1 Lil. Prac. 
Peff. 503. But no action of debt or detinue, or other mere civil action, 
can by the common law be prosecuted by any Subject in this Court, 
by original writ out of Chancery. 4 Innt. 76: Tyre^a Jua. Piiczar, 1 lO. 
Though an action of debt, given by .<itatute, may be brought in the 
King's Bench as well as in the Common Pleas. Cart/i. 234. And yet 
this Court might always have held plea of any civil action, (other 
than actions real,) provided tlie defendant was an officer of llu 
Court, or in the custody of the Marshal, or prison-keeper of this Court, 
for a breach of the peace or any other offence. 4 Inst. 71. And in 
process of time, it began, by a fiction, to hold plea of all personal 
actions whatsoever, and has continued to do so for ages: it being sur- 
mised that the defendant is arrested for a supposed trespass, which 
he never has in reality committed; andbeing thus in the custody of 
the Marshal of this Court, the pluititiff is at liberty to proceed 
against him for any other personal injury; which surmise, of being 
in the Marshal's custody, the defendant is not at liberty to dispute. 
See 4 Inst. 72. 

These fictions of law, though at first they may startle the Student, 
he will find upon farther consideration to be highly beneficial and 
us-eful; especially as this maxim is ever invariably observed, that no 
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fiction shall extend to work an injury; its proper operation being to 
prevent a mischief, or remedy an inconvenience, that might result 
from the j^eneral rule of law. 3 Rr/i, 30: 2 Roll. Re/i. 502. So true it 
is, that in Jictione juris aemfier suhftindt atjuitaa. 1 1 Re/i. 5 I : Co. Lit/. 1 50. 
In the present case, it gives the Suitor his choice of more than one 
tribunal, before which he may institute his action; and prevents the 
circuity and delay of justice, by allowing that suit to be originally, 
and in the first instance, comujenced in this Court, which after a dc- 
tcrn)ination in another, might ultimately be brought before it on a 
writ of error. 3 Comm. c. 4. 

On the first division of the Courts, it was intended to confine the 
jurisdiction of the Court of Kbig's Bench to matters merely crimi- 
nal; and accordingly soon afterwards it was enacted by Magna Charta^ 
c. II., That common pleas should not follow the King's Court, but 
beheld in a certain place; hence it is, that the Court of King's 
Bench cannot determine a mere real action. 17 Jid. 3. 50: 1 Roi. 
.4br. 536, 537. 

But notwithstanding common pleas cannot be immediately holden 
in Banco RegiH^ yet where there is a defect in the Court, where by 
law they be holden originally, they may be holden in B. R.; as if a 
record come out of the Conmion Pleas by writ of error, there they 
may hold picas to the end; so where the plea in a writ of right is re- 
moved out of the county by a/io«f in B. R. on a writ of mtme reftUviu. 
&c. 2 Innt. 25: 4 hist. 72, 1 13; and see Saund. 256: Show. P. C. 57. 

So any action vi if armisy where the King is to have fine, as eject- 
ment, trespass, foixible entry, ^c. being of a mixed nature, may be 
commenced in B. R. 2 fnst. 23. 

Also any ofiiceror minister of the Court entitled to the privilege 
thereof may be there sued by bill in debt, covenant, or other person- 
al action; for the act takes not away tlie privilege of the Court. 2 
In/it. 23: 4 Inxf. 71:2 Bu/st. 123. 

From hence, as we hinted before, the notion arose, that if a man 
was taken up as a trespasser in the Kint^'s Bench, and there in cus- 
tody, they might declare against him in debt, covenant, or account; 
for this likewise was a case of privilege, since the Common Pleas 
could not procure the prisoners of the King's Bench to appear in 
their Court; and therefore it was an exception out oi Magna Churtc. 
4 Inst. 71: Cro. Car. 330. 

By the statute of (i/onctster^ 6 R. 1. c. 8, none shall have writs of 
trespass before Justices, unless he swear by his faith that the POods 
taken away were worth forty shillings. This oath is now disused; yet 
if the damages laid in the declaration (in cases cognizable in inferior 
Courts) do not amount to 40.s.iiic Court will not hold plea of the mat- 
ter. If laid to the amount of lOA.and there is not any set-off, and the 
plaintifT recovers under 40.v. defendant may sugi^est it on the roll, 
:uul plaintiff shall not have more costs thaw damages. See 2 frt.'cf. 31 1. 
The Stat. 43 RHz. f. 6, directs, that if in personal actions in the 
Courts of H'r.si/r.ijintcry (not bciin,; tor any title or interest of lands, 
nor concerning the freehold or inlieritancc of lands, nor for any bat- 
teiy,) the debt or damages is under 40*. the pluiiuifT shall recover 
no more costs than damages. Ste this Dictionary, title Costn. 

If upon a nonsuit in an inf<.*rior Court 16v. is given for costs, by 
atat. 23 Nrn. 8. c. 15, debt lies for it in this Court of King's Bench, 
because given by a statute subsequent to the statute of lilonccater 
Cro. FMz. 96: Lrr^n. 316. 
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'I'his Courtis likewise a Court of Appeal, into which riiay be re- 
moved, by writ of error, all determinations of the Court of Conri- 
mon Pleas, and of all inferior Courts of record in Enf^Unid; and to 
which a writ of error also lay from the Court of Kinj^'s Bench in 
Ireland^ previous to the stat. 23 Gt-r,. 3. r. 28. See this Dictionary, 
title Ireland, Yet even this, so high and honourable, Court is not 
the dernier renort of the Subject: for if he be not satisfied with any 
determination here, he nuiy remove it, by writ of error, into the 
House of Lords, or Coi^l of Exchequer Chamber, as the case may 
happen, according to the nature of the suit, and the manner in which 
it has been prosecuted. Sec 3 Comm. c. 4. 

To this Court it regularly belongs to cxaniine errors of all Judges 
and Justices in their judgments and proceedings; the Court of Ex- 
chequer excepted. A* B. 20, 21. It hath been held, that a writ of 
error lies in B. R. of an attainder before- the Lord High Steward. 1 
Sid. 208. And upon judgment given in the Chancery, (/. e. in the 
petty bag side,) as well as other Courts, writ of error in many cases 
will lie returnable in the Court of King's Bench. But on proceed- 
ings in B. R. by original writ, error lies not, but to the parliament. 
The Court of B. R. being the highest Court of common law, hath 
power to reform inferior Courts, reverse erroneous judgments given 
therein, and punish the magistrates and ofHcers for corruption, fcff. 
2 Haivk. F. C. c. 3. § 10. 

Th^ Court of King's Bench, as it is the highest Court of common 
law, hath not only power to reverse erroneous judgments for such 
errors as appear the defect of the understanding; but also to punish 
all inferior niagistrates and all ofiicers of justice, for wilful and cor- 
rupt abuses of their authority against the obvious principles of na- 
tural justice; the instances of which are so numerous, and so various 
in their kinds, that it seems needless tjo attempt to insert them. 2 
Haivk. P. C 3.§ 10: Vaugh. \57: \ Salk. 20\. 

This Court grants writs of H^heat Corfms to relieve persons 
Avrongfully imprisoned; and may bail any person whatsoever. See 
titles Bail; Habraa Cor/ma. Writs o{ Mandamita are granted by this 
Court, to restore officers in corporations, colleges, iJXc. unjustly 
turned out; and freemen wrongfully disfranchised: also writs and in- 
formations in the nature of quo warranto against persons or corpora- 
lions, usurping franchises and liberties against the King; and on 
misuser of privileges to seize the liberties, ts^c. In this Court also 
the King's letters patent may be repealed by .^cire facia.'i, 8cc. Prohi- 
bitio7iJt are also issued from this Court to keep inferior Courts with- 
in their proper jurisdiction. See also these several titles in this Dic- 
tionary. 

This Court in antient times was, (as already observed,) ordinarily 
exercised only in criminal matters, and pleas of the Crown; leaving 
private contracts and civil actions to the Common Pleas, and other 
Courts. 4 Inat. 70. 

IV. Thk officers on the Crown-side are; tlic King's Coroner and 
Attorney, commonly called the Clerk of the Crown, or Master of 
the Crown-office, who taxes costs, nominates all special Juries on 
the Crown-side, takes recognizances, inquisitions upon the death of 
any prisoner dying in the King's Bench prison, is^c. — The Seconda- 
ry, who draws up the paper books, and makes up an escheat of all 
' Vol. IV H 
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fines, iJ^c. forfeited to the Crown. The Clerk of the Rules; the Ex- 
aminer; and C'iileiidur-kcepcr; Clerks in Court. 

The oilicersoij the Plea-side are, the Chief Clerks; Secondary or 
Master; their Deputy, Marshal, Clerk of the Rules, Clerk of the 
Papers, Clerk of the Day-rules, Clerk of the Dockets, Clerk of the 
Declarations, Clerk of the Bail, /W^-av, and Escheats, Signer of 
Writs, Signer of the Bills of MtddltHcjc^ Cu^ion /h rvium, Cicyk pi 
the Upper I rcasurv, Cler'rx ofthe Outer Treasury, Filacer, Exigen- 
tcr and Clerk of the Outlawries, Clerk of the Errors, Deputy Mar- 
shal, Marshal and Associate to the Chiet Justice, Train bearer, 
Clerk of the .VV../ P iun in London und MnidlcsfXy Clerks of the A"m 
Priiin to the difiercat counties appointed by the Cunton Brrviumy 
Crier at A/./ P-iu-^ iu London and Middlcurx,, Receiver General of 
the Seal t)iruc, Criers. Ushers, Tipsiatfs. 

The ^iico7idary or Masfr constantly attends the sitting of the 
CouK, to receive ma ters referred to hint by the Judges, to be exam- 
ined and reported to the Court; he signs all judgments, and taxes 
costs, i^c. And he also informs the Court in point of practice. The 
Deputy of him and of the Chief Clerks has the custody of the 
stamp, for signing all writs, c^c. and keeps remembrances of all re- 
cords; writs returned are filed in his ofiice, and common bails, Wc. 
The CuatOis lireviutn files originals, and other writs whereon pro- 
ceedings are had to outlawry, exainities and seals all records of JVisi 
Priun for trials at the assises, and has several Clerks under him for 
making up records throughout Enj^tand. The Clerk of the "Pa|)ers 
makes up the paper books of all special pleadings and demurrers, 
which the plaintiiT's attorney commonly speaks ior, and afterwards 
gives a rule for the defendant's attorney to bring to him again to be 
entered, ^c. The Clerk of the Declarations files all declarations, 
and continues them on tJie back from the term of declaring till issue 
is joined. The Signer and Sealer of bills keeps a book of entry of 
the names of the |)laintirt's and the defendants in all such writs, and 
processes; and the defendants enter their appearances with him. 
The Clerk of the Rules takes notice of all rules and orders made in 
Court, and afterwards draws ihem up and enters them in a book at 
large, and attends the Court to take minutes thereof; with him also 
are given all rules of course on a cc/ii cor/iu.s, habeas corfiuf,, writs of 
inquiry, iJ'c. and he files all affidavits used in Court, and makes co- 
pies of them. The Clerk of the Errors allows all writs of error, and 
nMxkca auficrsedcas tliereupon into any county, and transcribes and 
certifies records. The Clerk of the i/o/A and Po.sfeasy files the bail 
pieces, and marks the Posit u.^^ &.c. The Filacers or PUizcra of coun- 
ties make the niesne process after the original, in suing to the out- 
lawry; and have llie benefit of all process and entries thereupon. The 
Marshal, by himseli or deputy, always attends the Court, to receive 
into his custody such prisoners as shall be conunittcd. The Cryer 
makes proclamations of summoning and adjourning the Court, calls 
nonsuits, and swears jurymen, witnesses, kc. 

The style of the Court is, " Pleas before our Lord the King at 
lVe8tmin!itri\ of the Tei-m of Saint Mn/iat/y in the thirty-second 
year of the reign of our Sovereign Lord iieorgt' the Thirds by the 
Grace of God of Grrat Britain^ Pranccy -AwA Ireland King, Defender 
of the Faith, and in the Year of our Lord 1791." 

In this Court there are two ways of proceeding; viz. by Original 
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J/V/V, or by BiU. The former is generally used in case the debt is 
larp;e, because the defendant, if he means to dchiy execution of the 
judLHiient, must bring his writ of error returnable in Furliument, 
which greatly enhances the expcnce; but the latter is more expedi- 
tious. Sec this Dictionary, titles Error; Bill; Oritfhial; Privilege; 
Process. 

If the party is privileged as an attorney or other person entitled 
to privilege, this Court holds plea on a writ of privilege which is the 
first process issued against the defendant to compel him to appear 
and make his defence. If attorneys, olVicers, or ministers of this 
Court are sued by persons not entitled to privilege, they must be 
sued by bill, w hich expresses cither the grievance or wrong which 
the Plaintiff hath suffered by the Defendant, or some faults by him 
committed ag.iinst some law or statute of the realm. See titles At- 
torney; Privilege. 

Also a Peer {Coivft. 184.,) Knight, Citizen, or Burgess, or other 
person entitled to privilege of r'arliamc t, may be sued in this Court 
by original writ, or by original bill, in manner as dii'ccted by stat. 12 
Sc 13 H\ 3. c. 3, upon which a bill of summons and distringas may 
issue to compel his appearance. But no writ of summons will lie 
against a person not entitled to privilege, on a bill filed against him 
in this Court; though many have attempted that mode of proceeding, 
which has been set aside with costs. Impey K. B. See titles Parlia- 
ment; Peer; Privilege. 

It has been held, that action upon the statute of Winchester^ of 
robbery, does not lie by original in the Court of B. R. because it is a 
common plea; but it has been adjudged otherwise, and allowed on 
bill. 2 Danv. Mr. 279. 282. 

An appeal in B. R. must be arraigned on the Plea-side; except it 
come in by certiorari^ when it is said it ought to be arraigned on the 
Crown-side. 2 Hawk. P. C. c. 28. § 4. Where the Court of B. R. 
proceeds on an offence committed in the same county wherein it 
sits, the process may be made returnable immediately; but when it 
proceeds on an offence removed by certiorari from another county, 
there must be fifteen days between the teste and return of every 
process, ksTc. 9 Re/i. 118: l' Inst. 134: 1 Sid. 72. 

KING ELD; (rather King-geld.) Escuage, or royal aid. As in a 
charter of King Henry II. to the abbot and monks of Mircval. Mon. 
.'Ing. i. 380. 

KING'S HOUSEHOLD, or Civil List. See title King V. 

KING'S PALACE. The limits of the King's Palace at Westmin- 
stery extend from Charing Cross to IVe^iminster Hall, and shall have 
such privileges as the antient palaces. Stat. 28 Hen. 8. c. 12. If any 
person shall strike another in the King's Palace, he shall have his 
right hand cut off, be imprisoned during life, and also be fined. 
Stat.2o //. 8. c. 12. See titles Palaces; Striking. 

KING'S PREROGATIVE. See title KivgY. isTc. 

king's SILVER, the money which is paid to the King in the 
Court of Common Pleas, for a licence granted to a man to ie\y a fine 
of lands, tenements, or hereditaments to another person; and this 
nuist be compounded according to the value of the land, in the 
alienation office, before the fine will pass. 2 Inst. 511:6 Rcfi. 39. 43. 
See title Pines of Lands.- 

KING'S SWAN-HERD. See Snvan^herd. 
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KINTAL. Sec (Quintal. 

KINTLIl)(ii:, A term used amoiM^ merchant', and Bcafarin^ \>cv 
sons for a ship's hullast. Mvrch. Diet. 

KIFE, [from Sax. Cy//a.] A basket or engine made of osicrb, 
broad at one end, and narrower by degrees, used in Oxfordshirt- and 
other parts of Kv^hnd^ for the taking of fish; and fishing witn those 
engines is called Kifi/iinf;. This manner of fishing with bask< ts of 
the same kind and shape, is practised by the barbarous inhabitant* ot 
Ceylon in the Kaat Judits, as appears in the relation and figure ol it 
given by Mr. Knox in his travels, /i. 28. 

KIPPEK-TIME. No salmon shall be taken between Gravcfsend 
and Henlry u/iou Thamos in kipper-time, viz. between the Invtntion 
qf the Cross (3 Mmj) and the Hfiitthany. Rot. Pari. 50. Ed-w, 3. Co- 
well. See title Fiah. 

KIHBY's QUEST, An anticnt record remaining with the Uc- 
membranccr of the Exchequer; so called, from its being the inquest 
of John df Kirlniy treasurer to King Edta I. 

KIRK-MOTE. Sec Chirchgemot. 

KNAVE, An old Siaxon word, which had at first a sense of sim- 
plicity and innocence, for it signified a boy; Sax. cnafa; whence a 
Knave-child,/, c. a boy, as distinguished from a girl, in several old 
writers: " a Knave-child between them two they gate " Goiver^ 
Poem,/?. 52, 106; and incktijfs in his old translation; Kxod. I. 16; if 
it be a Knave-child, i. e. a son or male child. After, it was taken for a 
servant boy, and at length for any servant man: also it was applied to 
a minister or officer that bore the weapon or shield of his superiori 
as scUd-kna/iay whom the Latins call arniigvr, and the French rscuyrr. 
Sec the old statute 1 4 Ed. 3. c. 3. And it was sometimes, of old, made 
use of as a titular addition; as Johnn^H CJiUuh VVill'tdmus C. de Der- 
by-, Knave, isfc. 22 H. 7, 36. In the vision of Piers Ploiifwan^ * Cokes 
and her Knaves cryden botes pycs bote,' /. e. Cooks and their boys, 
or skullions, CoiocU. — The present use of the word to denote a false, 
dishonest, or deceitful fellow, has arisen by long perversion. 

KNIGHT, Sax. Cnyty Lat. Miles; and e<jues auratus^ from the gilt 
spurs he usually wore, and thence called aniiently Knights of the 
spur; tlic Iiadans term them Cavalirri; the French Chevaliers; the 
Germans Ruytcrs; the S/ianinrds Cavullaro's^ 8cc. 

Blackstone remarks, that it is observable that almost all nations 
call their Knit!:hls by sonic appellation derived from an horse. 1 
Comm. 404. C/in.sticfi in his Note on this place adds, that it does not 
appear the English word Knight has any reference to a hnrse; for 
Knight, or Cnihf, in the Saxon signified /iuer Servus^ an attendant. 
Sec Sfivlm. in tv. Kniffht; MUeu. There is now only one instance 
where it is taken in that sense, and that is Knight of a shire, who 
properly serves in parliament for such a county; but in all other in- 
stances it signifies one who bears arms, who, for his virtue and mar- 
tial prowess, is by the King, or one having his authority, exalted 
above the rank of gentleman, to a higher degree of dignity. The 
maimer of making them, Camdrn in his liriianniuy thus shonly ex- 
prcsscth: .'\b*.07.v vrro tcmfioribus^ t/ui erjueatrem di((nitatem susci/Ut, 
jficxis ffcrdbn.s' Iri'itrr in humero /urcutituVy firinccfm his verbis Gallice 
affatur; sun vvl soin Chevalier au 710/11 de Dictt^ i. c. Ciirge ant sis et/ues 
in nomint' Dt i. This is meant of Knights bachelors, which is the 
lowest, but most anticnt degree of knighthood with us. As to the 
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privilege belonfjing to a Knight, see in Fern's Glory of Generosity^ 
p. 116. 

< Knights there ure two sorts, one spirituali so called by divines 
in regard of iheir spiritual warfare, the other temporal. Caasaneua 
4f Gl'tria Mundi^ ftar 9. considtirat. 2. See Seldtn's Titles of Honour ^ 
Jbl.770. 

Chief Justice Pofiham affirmed^ he had seen a commission granted 
to a Bishop, to Knight all the persons in his diocese. Godb. 398. 

Of tlic several orders, both of spiritual and temporal Knights, see 
Mr. . ln/ut>olc*s Inst, ^f the Kni^hia of the Garter. 

He who served the King in any civil or military office or dignity, 
was formerly calied miles: it is often mentioned in the old charters of 
the Ini^lo-^axonny which arc subscribed by several of the nobility, 
VIZ. after Bishops, dukes, and earls, fier A. B. wHiieni, where miles 
dignities sorae ofliccr of the Courts, as minister was an ofticer to 
men of qu«ility. Thus we read in Ingulf ihusy De^dono F. giiondavi 
Milttiu Kenulji Btgi,, fA. 860. 

Afterwards the word was restrained to him who served only upon 
some miliury expediiion; or rather to him who by reason of his 
tenure was bound to serve in tiu' wars; and in this sense the word 
rnile^ was taken pro vuMiallo. Thus in the laws of William the Con- 
quer jr: Alanibua ri srftt dedity cuncta sua ab ro miles ti Domino recc/iit. 
And he who by his office or tenure was bound to ])erform any milita- 
ry service? was furnished by the chief lord with arms, and ^oado/tta- 
baiur in militem^ which the F -rnch call idoubery and we to dub such 
a person a Knight. But before they went into the service, it was 
usual to go into a bath and wash themselves, and afterwards they 
were girt with a girdle; which custom of bathing was constantly ob- 
served, especially at the inauguration of our Kings, when those 
Knights were made, who for that reason were called Knights of the 
Path. Cornell. 

They were, says Blackstone^ called milites^ because they formed 
a part of the royal army, in virtue of their feudal tenures; (see title 
Tenures HI. 2;) one condition of which was, that ever)- one who held 
9 Knight's fee immediately under the Crown, (which in Edw. U.'s 
time amounted to 20/. /ter annum. Stat, dr milit. \Fd. 2.) was obliged 
to be knighted, and attend the King in his wars, or fine for his non- 
compliance. The execution of this prerogative as an expedient to 
raise money in the reign of Charles I., gave great oflTence; though 
then warranted by law, and the recent example of Queen Elizabeth. 
It was therefore abolished by stat. 16 Car. 1. c. 20. Considerable fees 
used to accrue to the King on the performance of the ceremony. 
Ed. VI, and Queen Elizabeth^ had appointed Commissioners to com- 
pound with the persons who had lands to the amount of 40/. a year, 
and who declined the honour and expense of knighthood. See l Comm. 
404; and also 2 Comm. 62, 9: 1 Inst. 69, b: 2 Inst. 593, and the Notes 
on I Inst. 

KNIGHTS BACHELORS, from Bas Chevalier^ an inferior 
Knight. I Comm. 404, in «.] The most antient, though the lowest 
order of knighthood amongst us; for we have an instance of King 
Alfred's conferring this order on his son Jthelstan. IVil. Malms, lib. 
2: 1 Comm. 404 See Knighm of the Chamber. 

KNIGHTS BANERET, Milites Vexiliarii.^ Knights made only 
in the time of war; and though knighthood is commonly given for 
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some personal merit, which therefore dies uith the person, ycl 
Jo/i7i Coufilandy for his valiant service performed ai>ainst the Scots, 
had the honour of Jiancrct conferred on him and his heirs for ever, 
by patent; 29 Ed. 3, See this Dictionary, title /iam n i. These knights 
rank in i^encrul next after Knights of the Garter. By afa s. 5 K. 2. *f. 
2. c. 4: U 2. f. II, they arc ranked next after Barons; and their 
precedence before the younger sons of Viscounts, was confirmed by 
order of King Jamtn I. in the lOlh year of his reign. But in order to be 
entitled to this rank, they must be created by the King in person in 
the fie ld, under tlic royal banners in time of open war, else they rank 
after liarom ts. I Cotnni. 403. 

KNIGH'I S orTHK BATH, Militeft /Ja/nri.} Have their name 
from their bathing the night before their creation. Sec Knii(ht. 
Thih order of Knights was introduced by King Htn. IV. and reviv- 
ed by King Gioygi I. in the year 1723; who erected the same into a 
regular nulitary 6rder lor ever, by the name and title of The Order 
of the Bath, to consisiof thirty-seven Knights- besides the Sovereign. 
See the antiquity and ceremony of their creation 'u\ Dngdulf\ .Hnti- 
qtdtieftof Warwick hirv^fiA. 531, 552. They have each three honora- 
ry Esquires; and tliey now wear a red ribbon across their shoulders; 
have a prelate of the order, (the Bishop of liochcfster) several he- 
ralds, and other olTiccrs, <Sfc. See I Comm. 404. 

KNIGHTS OF THE CHAMBER, illiliu^ Camera.^ Seem to be 
such Knights Bachelors as are made in time of peace, because 
knighted in the King's chamber, and not in the field: they are men- 
tioned in 1^0/. Far/. 28 Ed. 3: 29 E. 3. fi. I. /?;. 39: 2 I/iaf. 6G6. 

KNIGHTS OK THE GARTER, Er/uife^ ^rarterii; vcl firrisceli- 
dh^ otherwise called Knit^htu of the Order of Sr. George.] An order 
of Knights, founded by King Edw. HF A. D. 1344, who after he had 
obtained many notable victories, for furnishing this honourable or- 
der, made choice in his own realm, and all F.urofic^ of twenty-five the 
most excellent and renowned persons for virtue and honour, and or- 
dained himself and his successors Kings of Ent^^/afid, to be the So- 
vereign thereof, and the rest to be fellows and brethren, bestowing 
this dignity on them, and giving them a blue garter, decked with 
gold, pearl, and precious stones, and a buckle of gold, to wear daily 
upon the left leg only; a kirtle, crown, cloak, chaperon, a collar, and 
other magnificent apparel, both of stuff' and fashion exquisite and 
heroical, to wear at high feasts, as to so high and princely an order 
was meet. Smith* m Kcjiub. A7x^l. lib. \. c. 20. And according to Cc/w- 
t/rn and others, this order was instituted upon King Ednv. HI. hav- 
ing great success in a battle, wherein the King's garter was used for 
a token. See Selden*s Tit. of hon. 2, 5, 41. 

But Polt>dore Virgil gives it another original, and says, that the 
King in the height of his glory, the Kings of /Vawrr and Sco /avdbe- 
ingboth prisoners in the Tower ofLondon^ at one time, first erected 
this order, 1350, (see from the Countess of .S'«//s6f/ri/'« 

dropping her garler, in a dance before his Majesty, which the King 
taking up, and seeing some of his nobles smile, he said, Honi soit qui 
maly jKnse; interpreted, * Evil (or shame) be to him that evil think- 
eth;* which has ever since been the motto of the garter; declaring 
Huch veneration should be done to that silken tie, that the best of 
them should be proud of enjoying their honours that way. 

Camden in his Britannia saith, that this order of Knights received 
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jjreat ornament from King Edw. IV. And Kingf Charles I. as an ad- 
dition lo their splendour, ordered all the Knij^hts companions to 
Nvcar on their upper garment, the cross encircled with the garter 
and motto. The honourable society of this order is a college or cor- 
poration, having a Great Seal, is^c. 

The scite ol the college is the royal castle of JVhidsor, with the 
chapel of St. George, and the chapter-house in the castle, for their 
solemnity on St. Grorgr\s day, and at their feasts and installations. 

Besides the King their Sovereign, and twenty -live companions, 
Knights of the garter, (and dso an increase in number of such of the 
King's sons as shall be admitted to this honour,) they have a Dean 
and canons, <sfc. and twenty-six poor Knights, that have no other 
subsistence but the allowance of this house, which is given them in 
respect of their daily prayer to Uie honour of God and St. (icorge; 
and these are vulgarly called Poor Knights of ll'indsov. 

There arc also certain oiTicers belonging to the order; as Prelate 
of the G.irter, which ofRce is inherent to the Bishop of IVincheatcr^ 
for the time being; the Chancellor of the Garter, the Bishop of 6a- 
rum; Register, always Dean of IViyidsor ; x\\i: principal King at Arms, 
called Garter, to manage and marshal their solemnities, and the 
Usher of the Garter, being likewise Usher of the Black Rod. 

A Knight of the Garter wears daily abroad, a blue garter decked 
with Gold, pearl, and precious stones on the left leg; and in all places 
of assembly, upon his coat on the left side of his breast, a star of sil- 
ver embroidery; and the picture of St. George enamelled upon gold, 
and beset with diamonds, at the end of a blue ribbon that crosses the 
body from the left shoulder; and when dressed in his robes, a man- 
tle, collar of 5. 6. &cc. 

KNIGHTS OF THE ORDER OF ST. JOHN OF JERUSA- 
LEM, Mdifrs Suncri Johannis //i:r08olymitam.~\ Were an order of 
Knighthood, that began about A. D. 1120, A/owor/w* being Pope. 
They had their denomination from Jo/m the charitable patriarch of 
Alexandria^ though vowed to St. John the Ba/itist their patron: Bern's 
Glory of Generoaity^ //. 127. They had their primary abode in Jeru- 
salem^ and then in the Isle of Rhodes^ until they were expelled 
thence by the Turks^ anno 1523. Since which time their chief scat 
is in the Isle of iMalta^ where they did great exploits against the In- 
fidels, but especially in the year 1595. They lived after the order 
of friars, under the rule of St. Augusiincy of whom mention is made 
in the stars. 25 Hm. 8. c. 2: 26 Hrn. 8. c. 2. They had in Knglajid 
one general prior that had the government of the whole order with- 
in England and Scotland; Reg. Orig. fol. 20; and was the first prior 
in England^ and sat in the House of Lords. But towards the end of 
Henry VII I. 's days they in England and Ireland^ being found to ad- 
here to the Pope, too much against the King, were suppressed, and 
their lands and goods given to the King, by stat. 32 Hen. 8. c. 2\. 
For the occasion and propagation of this order more especially de- 
scribed, see the treatise, entitled, The Book of Honour and Arms^ lib. 
5. c. 18. See also this Dictionary, titles Hos/iitallors; Temfilara; and 
the succeeding articles. 

KNIGHTS OF MALTA. These Knights took their name and 
original from the time of their expulsion from Rhodes^ anno l523.Th«- 
island of Alalia was then given them by the Emperor Charles \. 
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whence they were therefore called Knights of Malta. See lh« pro 
cedinj^ article. 

KNIGHT MARSHALL, MarrBchaUuH Honpitii Begis.) An of- 
ficer of the King's house, having jurisdiction and cognizance of 
transgressions within the King's house, and verge of it; as also of 
contracts made within the same house, whereto one of the house ig 
a party. Bej^. of Writfty foL 185. a. and 191. A. and Sfielm. Gios«. in 
voce Manschallus. Sec Comtablr; Marsha/. 

KNIGHTS OF RHODES. The Knights of St. ^oAw oUtruaatem, 
after they removed to Rhode island. See atats. 32 Hen. 8. c. 24. and 
ante^ title Knighta of the Order of 67. John. 

KNIGHTS OF THE SHIRE Militea Comitatua.'] Otherwise cal- 
led Knights of parliament; two Knights or gentlemen of worth, cho- 
sen on the King's writ, in fileno comifacu., by the freeholders of every 
county that can dispend 40*. a year; and these, when ever}' man that 
had a Knight's fee was customarily constrained to be a Knight, were 
obliged to be militea giadio cincli, for so runs the writ at this day; but 
now notabitcs armigeri may be chosen. Their expenses were formeN 
ly borne by the county, during their sitting in parliament, under 
atat. 35 N. 8. c. II. They are to have tOOLpe-r annum freehold estate, 
^c. See atat. 9 ./Inn. c. 5; and further this Dictionary, title Parlia- 
ment. 

KNIGHTS TEMPLARS. See Temfilara; Hoapitallersi and ante, 
Knights of St. John^ Sec. 

KNIGHTS OF THE THISTLE, The honourable the Scotch 
knighthood, the Knights whereof wear a green riblxjn over their 
shoulders, and were otherwise honourablv distinguished. 

KNIGHTS OF ST. PATRICK. A new or revived order of 
knighthood in Ireland. These two last obtain no rank in England. 
See title Precedency. 

KNIGHTEN-GYLD, Was a GyldXn London, consisting of nine- 
teen Knights, which King Edgar founded, giving them a portion of 
void ground lying without the walls of the city, now called Portao- 
ken Ward. Stoiv'a Annala. p. 151. This in Mon. jingt. par. I.fol. 82. 
a. is written ennitene-gdd. 

KNIGHTS COURT, A Cdurt Baron, or honour court, held twice 
a year under the Bishop oi Hereford^2X his palace there; wherein those 
who are lords of manors, and their tenants, holding by Knight's ser- 
vice of the honour of that bishoprick, arc suitors; which Court is 
mentioned in Butterftld^s Surv.fol. 244. If the suitor appear not at 
it, he pays 2*. suit-silver for respite of homage. Cotveti. 

KNIGHTHOOD, Knight. 

KNIGHT SERVICE. See title Tenure III. 2. 

KNIGHTS FEE, Eeodum niitttarr.'] Is so much inheritance, as 
is sufficient yearly to maintain a Knight with convenient revenue; 
which in Henry Ill.'s days was 1 5/. Camd. Brit. pag. 1 1 1 . In the time 
oi Edtvurd II. 20/. See aw/e title Knight. Sir Thomatt Smith (in his 
Repub. ylfig. lib. I. c. 18,) rates it at 40/. Stou^ in his j4jinala^ p. 285, 
says, there were found in England^ at the time of the Conqueror, 
60,21 1 Knights* fees, according to others 60,215: whereof the reli- 
gious houses before their suppression were possessed of 28,015 

Octo carucatit terra' faciunt fvodum imiita 7nilitia. Mon. j^ng. p. 2.fol. 
285, a. Of this see more in Selden*a Titles of Honour, fui. 691; and 
Bracton, lib. 5. tract. 1. r. 2. also 1 Inat. 69, a. A Knight's fee con 
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lained twelve plow-lands, 2 Inst. fol. 596; or 480 acres. Thus Virga- 
tu terra coridnct 24 acresy 4 virga(<e tcmc make an hide, and Hvc 
hides make a Knight's fee, whose relief is five pounds. Coivrll. Scl- 
den insists that a Knight's fee was estimable neither by the value nor 
the quantity of the land, but by the services or numbers of the 
Knights reserved. Tit. IIoji. f.arf . 2. c. 5. § 26. See ante Knight. 
KNOPA, A knob, nob, bosse, or knot. 

KNOW-MEN. The Lollards in England, called Hercticks, for 
opposing the Church of Home before the Reformation, went com- 
monly under the name of Knowmcn, and just-fast-men; which title 
was first given them in the diocese of Lincoln^ by Bishop Smithy an- 
no 1500. 

KYDDIERS, Mentioned in Stat. 13 Eliz. c. 35. See Kidder. 

KYLYW, Signifies some liquid thing, and in the North it is used 
for a kind of liquid victuals. It is mentioned as an exaction of fores- 
ters, ts^c. Mon. ^ng. torn. I.//. 722. 

KYSTE, SajT. A coffin or chest for burial of the dead. JSx. Reg. 
Efiisc. Lincoln. MS. 

KYTH, Kin or kindred; Cognatus. 
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LAB 

LaAS> la<iue^, a lax, i. c. /'></«*.] A net, gin, or snare. Lit* Diet. 

LABEL, jlfijirndix levimncuH.'^ Is a narrow slip of paper or 
parchment, aflixcd to a tleed, wriung, or writ, hanging at or out of 
the same; and an appending seal is called a Label. Sec title Deed. 

LABI N A, Watery land: /;/ ywa facile labitur. Mon. ytngl. torn. 

2. //. 372. 

LABORARIIS, Is an anticnt writ against persons refusing to 
Acrve and do labour, and who have no means of living; or against 
such as, having served in the winter, refuse to serve in the summer. 
Kt'g.Ori^, 189. 

LABOUR, Is the foundation of property. Bodily Labour, bestow- 
ed upon any subject whicli before lay in common to all men, is uni- 
vcrsiilly allowed to give the fairest and most reasonable title to an 
exclusive property therein. 2 Comm. 5. 

LABOURERS, Conspiring together concerning their work or 
wages, shall forfeit 10/. for the first offence, 20/. for the second, 
And if not paid, be set on the i)il!ory. iiiat. 2 C5 3 Ed. 6. c, 15. Sec 
title Cf/«.V//^'«ci/.— ".Justices of peace and stewards of leets, ^c. have 
power to hear and determine complaints relating to non-payment of 
Labourers' wages. 4 Ed. 4. 1. Labourers taking work by the 

great, and leaving the same unfinished, unless for non-payment of 
wages, or where they arc employed in the King's service, ^c. are to 
suffer owe month's imprisonment, and forfeit 5/. The wages of La- 
bourers arc. to be yearly assessed for every county by the Sheriff, and 
Justices of peace in the Eanttr sessions, and in corporation by the head 
officers, under penalties, ^(at. 5 EAiz. c. 4. And the Sheriff is to cause 
the rates and assessments of wages to be proclaimed. 1 Jac 1. c. 6. 

All persons fit for labour, shall be compelled to serve by the dav 
in ti;c time of hay or corn harvest; and Labourers in the harvest time 
may go to other counties, having testimonials. 1 rom the middle of 
March to the middle of Sr/itc77idfr^ Labourers are to work from five 
o'clock in the morning till seven or eight at night, being allowed two 
hours for breakfast and dinner, and half iui hour for sleeping the 
three hot months; and all the rest of the year from twilight to twi- 
light, except an hour and an half for breakfast and dinner, on pain of 
forfeiting \d. for every hour absent. If any Labourer shall make an 
assault upon liis master, he shall suffer and be punished as a servant 
making such assault. See star, s Eliz. c. 4. 

By ^rafs. 12 Geo. I.e. 34: 22 G^o, 2. c. 27. All contracts of Jour- 
ncymen employed in any woollen, linen, silk, leather or iron, 45V. 
manufactures for raising wages, lessening the hours of work, b'f. 
are illegal, and the offenders shall be sent to the House of Correc- 
tion for three months. See aiso 39, 40 G. 3. c. 106, and 43 G. 3. c. 
86, and this Diet. ut. Cous/iiracy. The wages, c?'f. of journeymen tay- 
lors are by sfat. 8 r,Vo. 3. c. 17, to be regulated and settled at the 
Quarter Sessions in Loudon. 

Justices of peace may hear and determine disputes concerning 
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the wages of senants and labourers, not exceeding 10/. 6Va/. 20 Geo. 
2. c. 19. — Extended to the tinners in the stannaries, by atut. 27 Geo. 
2. c. 6. — Justices may punish servants on comphant>)f the masters, 
Stat. 20 Gro. 2. c. 19. § 2. — The stat. 20 Geo. 2. c. 19, shall extend to 
all servants employed in husbandry, though hired for less than a year, 
31 Geo. 2. c. 11. § 3. — By stat. 6 Geo. 3. c. 25, artificers, labourers, 
find other fier.sona absenting themselves from the service of llieir em- 
ployers, before the expiration of the term contracted for, shall be 
punished by imprisonment for not less than one month, nor more 
than three. See further, titles Manufacturers; Poor; f^ervants; Afi- 
fir entices. 

LACE, See titles Manufacturers; Uazukers^ l^c; A'avigation 
.lets. 

LACERTA, a fathom. Domesday. 

LACHES, from the Fr. laschevy i. c. laxare; or laschc, i^navus.^ 
Slackness or negligence; as it appears in Littleton, where Laches of 
entry means a neglect in the heir to enter. And probably it may be 
an old English word; for when we say there is Laches of entry; it is 
all one as if it were said, there is a Lack of entry; and in this signifi- 
cation it is used. Lit. 136. No Laches shall be adjudged in the heir 
within age; and, regularly. Laches shall not bar either infants or fe- 
me-coverts-, in respect of entry or claim, to avoid descents; but Laches 
shall be accounted in them for non-performance of a condition an- 
nexed to the state of the land. Co. Lit. 146. See titles Infant; Heir, 
Sec. 

LACTA, A defect in the weight of money; whence is derived the 
word Lack. Du Fresne. 

LAD A, Hath divers significations; 1st, from the Saxon lathian, to 
convene or assemble, it is taken for a Lath, or inferior court of jus- 
tice. See title Lathe; Trithing-reve. — 2dly, It is used for purgation 
b^' trial, from ladain; and hence the lada &im/dejr, and lada (ri/tlex or 
lada /ilenoj among the Saxons, mentioned in the laws of King Ethcl- 
red and K. Henry I. — Sdly, Lada is applied to a lade or course of 
water; Camden uses water-lade or water-course: and S/ielman says, 
that Lada is a canal to carry water from a wet ground; sometimej> 
Lada signifies a broad way. S/iclm. Gloss. Mon. jing. torn. \./:. 854. 

LADE, Lode, i. e. The mouth of a river; from Sax. ladian, fiur- 
garcy because the water is there clearer; from hence Crickladcy 
Lechladcy 8c c. 

LADIES. For the order of trial of dutchesses, countesses, and 
baronesses, for treason, when indicted thereof, sec the aniient 
statute 2 Hen. 4. c. 14; and this Dictionary, titles Peers; Treason. 

LiEDORIUM, Reproach. Girald. Camb.c. 14. 

LyESiE MAJESTATIS, CRIMEN. The crime of high treason. 
So denominated by Glanvil, I. I.e. 2. See Treaso7i. 

LvESIONE FIDEl, Suits /n o. The clergy, so early as the reign 
of King Stcfihen, attempted to turn their ecclesiastical courts into 
courts of equity, by entertaining suits /^ro Usionefideiy as a spiritual 
offence against conscience, in case of non-payment of debts, or any 
breach of civil contracts. But they were checked by the constitutions 
of Clarendon, 10 Hen. 2. c. 15. Sec this Diet, title Courts Eccl(t>ias- 
tied. 

LtETARE JERUSALEM. See Quadragesimulia. 
LAFORDSWICK, Sax. hlaford^, i. c. dominus, and sitfic, prodido; 



68 



LAM 



in/idelitaa erga donumim.^ A betraying one's lord or master, l lub 
word is found in King Canuti-^s laws, c. 61. And in tlie laws of Xing 
Ncn. 1. j.tg. I. f. 1.3. 

L.^GA, (lex ) The Law, Magna Charta. Hence wc deduce Sax- 
on-laifr^ Mevan-lagc^ iJum-iugc^ See. 

L.\GAN, Goods sunk in the sea> from Sax. liggan cubare.] 
When mariiicrs in danger of siiipwreck cast goods out of the ship, 
and because they know they are heavy and sink, fasten a buoy or 
cork to them, that they may find and have them again, if the ship 
be lost, these goods arc called lugan; and so long as they continue 
upon the sea, belong to the Lord Admiral; but if they aie cast away 
upon the land, they arc then a wreck, and belong to the lord enti- 
tled to the same. 3 Co. Kc/t. 106. Lagan is used in old authorities 
to denote that right which the chief lord of the fee had to take 
goods cast on shore by the violence of the sea, ^c. Bract, lib. 3. cafi. 
2. See this Diet, title iTrecki Flotmm. 

LAGEDAYUM, Laghday, A law -day, or time of open court. 
C&iyr/, (di(. \727. 

LACiEMAN, Ltgamaniiu/t; Legamannusy Spelm. Homo habens 
legem; homo Irgalh uru l-girimua; such as we call now good men of 
the jury.] The word is frequently used in Domtsday^ and the laws 
of Edward the Confestior^ c. 38. Sir Ediv. Coke says, A lageman was 
he wlio had socam ct mram nufier homines »uo.s^ i. e. a jurisdiction 
over their persons and estates; of which opinion were Somner and 
Eamhiirdy and that it signifies the Thanvtfy called afterwards Barons, 
•who sat as judges to determine rights in courts of justice. In ir/ta- 
tiii ronsuli* dr Mojiiico/h fl'a/l^,t, c. 3, it is said. i>et twelve Lagh- 
mcn, which Lambqrd render^ Men of Law, viz. .six Englhh and six 
IVrlch, do right and justice, is^c. Blount. 

LA(iLN, lagena^ J-'U tUy lib. 2. cafi. 8, 9.1 In anticnt times it was a 
measure ol six mxtarii. Hence perhaps our flagon. The lieutenant 
of tlie Tower has the privilege to lake unam lagenam W;ri, ante ma- 
lum ct rt troy of :dl wine ships that come up to the Thames. Sir 
Fetcr Lcuceairr^ in his Antiyuiiies r:f Cheahire^ interprets Uigena 
vini., a bottle of wine. 

LAGHDAY, or Lahday. See Lagedayum^ Law-day: Laghman^ 
See Euicmuji. 

LAGHSLITE, LAGSLITE, LASHLITE. Sax. lag, lex Ec *^7r, 
ruptio.] A breaking or transgressing of the law; and sometimes the 
punishment iuilicted for so doing. // I.e. 13. — 6/>t77nan, and 
this Diet, title Overhenitisa. 

LAGON. See Lagan, and 5 Co. 106. 

LAI A, abroad way in a wood; the same with lada^ which see. Mon. 
Ang. turn. \,/iag. 483 

LAIRVVITE; Lkchkrwite; Legkkgeldum. From Sax. legarty 
concumbere, 8c u'lVr, mulcta.] /Vnm'r/ wi^c/a ojfft ndetittum in adul- 
terio isf Jornicafionr; and the privilege of punishing adultery and for- 
nication did antiently belong to the lords of some manors, in re- 
ference to their tenants. Eleta., lib. 1. r. 47: 4 Int^t. 206. 

LAMMAS-DAY, The.^^.^/ of .Vj/^i/sr, so called tjuasi lamb-jna.tA; 
on which day the tenants that held land of the cathedral church of 
York (which is dedicated to St. Peter ad Vinculo) \\cre bound by 
their tenure to bring a live lamb into the church at high-mass. It is 
otherwise said to come from the Sax. hlaffmxsse^ viz. loaf-mass, as 
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on that day the English made an offering of bread made with new 
wheal. 

LAMPRAYS, see Fish. 

LAMPS. None but Ihitifih oil to be used for lamps in private 
houses, under penalty of 40*. 8 ^Inn. c. 9. § 18. See title Candlta, By 
Stat. \ \ Gro, 3. c. 29, for paving and lighting London^ the wilfully 
breaking or extinguishing any lamp incurs the penalty of 20a. for 
each lamp or light destroyed or extinguished. See tit. London. 

LANCASTER was erected inlo a couiUy palatine, anno 50 F.dnu. 
IlL and granted by the King to his son John for life, that he 
should have jura regalia^ and a King-like power to pardon treasons, 
outlawries, is^c. and make justices of peace and justices of assise 
within the said county, and all processes and indictments to be in his 
name. See this Diet, title Coinnies Palatine. 

There is a seal for the county palatine and another for the Dutchy, 
i. f. such lands as lie out of the county palatine, and yet arc part of 
the dutchy: for such there arc, and the Dukes oi Lancaster hold ihem, 
but not as counties palatine; for they had not Jura rvgaliu over those 
lands. 2 Lufw, 1236: 3 SalA\ 110, 111. See title Chancellor of the 
Dutchy. The statute 37 H. 8. c. 16, annexed lands to the dutchy of 
Lanca-ster, for the enlargement of it.— 1 ines levied before the justi- 
ces of assise of La7icat,ter^ of lands in the county palatine, shall be of 
equal force with those acknowledged before the justices in the Com- 
mon Pleas. Utat. 37 //. 8. c. 19. Process against an outlawed per- 
son in the county palatine of iMncastrr., is to be directed to the 
Chancellor of the dutch), who shall thereupon issue like writs to the 
sheriff, i!fc. utat. 5 is^ 6 Kdiu. 6. c. 26. The statute 17 Car. 2, concer- 
ning causes of replevin shall be of force in the court of Common 
Pleas for the county palatine of /.rtwca.^/rr, utat. 19 Car. 2. c. 5. — By 
Htat. 17 Geo. 2. c. 7, the Chancellor or Vice-Chancellor may by com- 
mission empower persons to take affidavits in any cause, isfc. depen- 
ding in the Chancery or (Courts of Sessions, in any plea whatsoever, 
civil or criminal. — A quay to be made at Lancatitery stai. 23 Geo. 2. 
f. 12. — See the statufeft 19 Geo. 3. c. 45: 27 Geo. 3. c. 34, enabling 
the Chancellor and Council of the Dutchy to acU/te'/arm n nts. By 
utat. 34 Geo. 3. c. 46, the Chancellor or Vice Chancellor of the 
dutchy and county may authorize persons to take special bail in ac- 
tions depending in the Court of Common Flean of the said county. — 
The Justices of the said court to make rules as to justifying bail, 
t?'c. — By Stat. 34 Geo. 3. c. 58. to prevent the removal of suits from 
the inferior Courts of the county into the said Coiu't of Common 
Pleas, security is to be given by the defendants removing such suits 
for payment of the sum demanded, if recovered in the Courtof Com- 
mon Pleas See further, titles Coujitiea Palatine; Durham. 

LANCLTI, ./igricola quidam^ itcdignotx .tfieciei. — A sort of servile 
tenants under the antient feudal system. See S/dem. in v. Lurceia. 

LAND, /r/ ra.] Signifies generally not only arable ground, mea- 
dow, pasture, woods, moors, waters, c5'r. but also messuages and 
houses; for in conveying the land, the buildings pass with it. Co. Li'. 
4, 19. In a more restrained sense it is arable ground: and the land of 
every man is said in the law to be inclose(l from that of others, 
though it lie in the open field; so that for any trespass therein, he 
.' have 'he v rjt ,,uare c/aufuw frr^^it. fc<c. Doct. iJf Stud. 8. In a 
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grant, land may extern) to meadow, or pasture, cJ'c. But in writs and 
pleadings, it signifies arable only. 1 Vent. 260. 

Coke on Lit. iib. 1. ca/i. 2. sect. 14, says Terra est nomcn gcneralis' 
aimufn isf comfirc/iendit omnea itficcien ttrrx but properly terra dicitur 
a terrnidoy quia vonicrc tcritur; and antiently it was written with a 
single r, and in that sense includes whatever may be plowed. The 
earth hath in law a great extent upwards, for cujus est aolum ejus cat 
UHijue ad calum. Co. 9 iiefi. ^iured'e case. See 2 Comm. cc. 1, 2: and 
this Diet, title Hereditaments. 

Where land shall be taken as money, or money as land, sec title 
Chauccrij. 

LAN DA, a lawn or open field without wood. CowcU. 

LANDBOC, (from the Saxon Land and Boc. Liber) Was a char- 
ter oi deed whereby land was held. H/tetm, (»lo«». 

LANDCilK AP, Saxon Land-ceap, from Ceajian^ to buy and sell.] An 
antient customary fine, paid at every alienation of land lying within 
some manor, or liberty of a borough. At jV/a/r/c w in A^^trx, there is 
to this day a custom called by tl>e same name, that for certain 
houses and lands sold within that place, thirteen pence in every 
mark of the purchase-money shall be paid to the town; and this cus- 
tom of land'Chcafi^ they claim ( inter alia J by a grant from the bishop 
of London^ made anno 5 H. 4. 

LANDEA, A ditch in marithy lands to carr)' water into the sea. 
Du-Cange. 

LANDKrUICUS, Lanfric\tH.'\ The lord of the soil, or the land- 
lord: from Saxon land^ and riga rector. Leg. Ethelred-, c. 6. 

LANDEGANDMAN, One of the inferior tenants of a manoM 
See !S/ielman. 

LAND-GABLE, A tax or rent issuing out of land, according to 
Domesday. H/ttlman says a penny for every house; the Wtlsh used 
pridgavel or lundgavel. 

This Landgavcl or LaiTdgabel, in the register of Domesday^ was a 
quit-rent for the scite of a house, or the land whereon it stood, the 
same with what we now call ground-rent. Domesday; in Lincoln. 

LANDIMEKS, Jgrimmsores, Measurers of land, so called of old; 
from the Sax. Gcviaruy i. e. Terminus; and hence, we say Alters. 

LANDIKECTA, In the Saxon times the duties which were laid 
upon all that held land, were termed Trinoda necissitas, viz. Expe- 
dition, burg/ibote and brigbott; which duties the Scurons did not call 
servitia: because they were not feodal, arising from the condition of 
the owners, but landirecta^ rights that charged the veiy land, who- 
ever did possess it. Sjielm. of Feuds. See Trinoda jVecessifas. 

LANDLORD. He of whom lands or tenements are holden; and a 
Landlord may distrain on the lands of common right, for rent, ser- 
vices, iJXc. Co. Lit. 37, 205. In London, if a tenant commit felony, 
fc^'c. whereby his goods and chattels become forfeit; the Landlord 
shall be paid his rent for two years, before all other debts except to 
the King, out of the goods found in the house. Friv. Loud. 75. See 
title London. 

LANDLORD and TENANT, For the law chiefly relating to, sec 
titles Distress; Lease; Kent; RefUc\<in; Ejectment, Sec. 
LAND-MAN. Terricola, The terre-tenant. 

LAND-TAX. A tax heretofore iniposcd in Grcat-Rriiuin on 
lands and icnemenls (and on personal property,) by acts aiunially 
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passed for that purpose. This and the malt-tax were considered as 
annual taxes imposed on the Subject; the other taxes being perma- 
nent. 

The assessment or valuation of estates hereafter mentioned, made 
in the year 1692, though by no means a perfect one, had this cflcct, 
that a supply of half u million sterling was equal to \s. in the pound 
of the value of the estates given in. And according to this valuation, 
from the year 1693 to 1798, the land-tax continued an annual charge 
upon the Subject, above half the time at 4«. in the pound; sometimes 
at 3*.; sometimes at 2.v.; twice at U. (A. D. 173.2 and 3); but with- 
out any total intermission. 

By statute 38 G'. 3. c. 60. this Tax, as imposed by the last annual 
act, 38 G. 3. c. 5. on Lunds and Tenements in Great-Britain is made 
perpetual; being under that act 4.v. in the pound — A Duty of 4*. in 
the pound on Pensions, Ofiiccs, and personal Estates in England and 
Wales has since that time been aimually granted, together with 
certain Duties on Malt, Tobacco, and Snuff, for the service of the 
current year from time to time: the first of these annual acts is 39 
Ceo. 3. c. 3. 

By the act 38 G. 3. c. 60. the Land-Tax, so by that act made per- 
petual, is also made subject to Rcdewftiion or Purchase^ either by the 
owner of the Lund liable to the Tax, or on failure of Redemption by 
him within certain periods, then by any other person inclined to 
purchase: the sums paid for such Redemption or Purchase, are made 
applicable to the decrease oi the National Debt: the purchase-money 
being in all cases so regulated by the price of the Funds as to pro- 
duce an interest -^^yth part more than the amount of the Land-Tax 
redeemed or purchased. — Two modes of Sale arc allowed, the one 
by which the Land is actually exonerated from the Tax, and the 
other by which the Tax remains chargeable on the Land, but be- 
comes payable to the person purchasing: the first of these is there- 
fore properly Redcm/itioji; the latter Purchase. 

The act 38 Geo. 3. c. 60. was amended by several subsequent acts; 
and by 42 G. 3. c. 116. (and acts still subsequent, viz. 45 G. 3. c. 77: 
46 G. 3. c. 133.) more effectual Provisions are made for carrying 
the measure into effect. By all these several acts, powers are given 
to Corporations, Tenants in Tail, isfc. to sell part of their estate for 

the purpose of exonerating the remainder from the Land-Tax By 

46 G. 3. c. 133* small Livings and the lands of charitable Institutions 
may be exonerated gratia. IJy the execution of these acts many es- 
tates have been freed from the Tax, and thereby increased in their 
value: while the amount of the National Debt has from this source 
been considerably reduced. 

See further this Dictionary; title .Vationa/ Debt. — Taxes. 

The following particulars will not be thought unacceptable in this 
place. 

The antient method of taxation was by esatage, which was on land 
held by kuight service; and by talliageon the cities and boroughs, and 
it was made in this manner: — When the King wanted money for his 
wars, those tenants that did not attend him in person, paid him an 
aid, and the aid was assessed before the justices itinerant. It was ge- 
nerally a gift of all tiie inhabitants as a body corporate; if they did 
not give according to the wants of the Crown, the Justiciar inquired 
into their behav iour, and if there were any forfeitures of their char- 
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ters, quo vurrantoi came out, to seize their liberties into the King's 
huntb But Kdw. \. Foutui this way of taxing by cscuug^e and talliagc 
to be very incomplete; bcciuse wars were dnuvn out into great 
lengtli and expencc; and therefore he formed into distinct bodies 
the tenants in ca/nie that held great baronies, and these were called 
the baroncs ntajorrny (tlie now Peers of Parliament;) and the repre- 
sentatives of the baronta minorcs and of several corporations, viz. the 
citizens and burgesses^ of whom iie made one body; which now com- 
poses the Flouse of Commons, (iilb. Tnai. of th - Exchnf. 192. 

KINCi EdivKird 1, confirmed to the people Mat^na ChartOy which they 
had long contended for, and also tlie charter of the forests; and for 
Magna C/iarta they granted the King a fifteenth, by the name of 
Q^dndi cirnarn /}a^<'> in omnium bonorum; lUdi instead of particular 
assessments in cities and boroughs, there was one universal assess- 
ment of the fifteenth of all their substance: this fifteenth seems to 
have been at first made out of the ecclesiastical tenth; for the Popes 
claimed the tenths of all benefices; it was therefore easy to know, by 
the Pope's collections of his tenths, what was the value of evei-y ec- 
clesiastical benefice, for the Pope's tenth was reckoned at 2* . /ifr 
pound, and therefore the fifteenth must be Ij». 4d. The benefice con- 
sisted of the glebe and the tenth part of the township; therefore by 
the value of the benefice deducting tlie glebe, they knew the true 
value of the township, and how to set a fifteenth upon it: so that the 
fifteenth of the townships were certain sums, set by the King's tax- 
ors and collectors under the act of parliament; and commissions were 
granted to the taxors and collectors of them under the Great Seal; 
but in collecting of the fifteenths the sums only appeared in the 
books below. And the collectors of evciy township either returned 
their collection into the Exchequer, or else there were head collec- 
tors for the whole county, who returned it thither; there were like- 
wise commissioners appointed, to supervise such taxation and col- 
lections. But about the time of Edvj. 111. tliere were certain estab- 
lished sams set upon every township; and so as the King's w ants in- 
creased, they gave one, two, or three fifteenths. See Gii6. 193, 194. 

We find in the times of //<"«rr/ Queen Elizahrth^ and King 

Jame.i I., that they raised both subsidies and fifteenths; this was, be- 
cause the value of ihiPig-^ increased, and therefore the old fifteenths 
were not according to the then true value of townships. And tliere- 
fore they contrived that tlie subsidy should be raised by a poimd- 
vate upon lands, and likew ise a pound-i-aie upon goods; ai.d we find 
in the subsidy 4 Car. (which is said to be the greatest subsidy that 
ever was given* and which passed upon the Petition ot riglit) there 
was 4.V. in llie pound laid upon land, and 2*. 8c/. upon gcotls; now 4*. 
upon land amounls to three fifteenths, and 2.v. ad. which was upon 
goods, to two fifteenths; but in this they had no regard to the old 
rates njade in the tax-book of the several townships, otherwise than 
to discover the value of the lands; but a method is chalked out by 
the act of parliiimcnt to appoint commissioners, assessors, and col- 
lectors, in order to rate and get in the said subsidy. Ibid. 

This was fom.d very inconvenient, because the commissioners 
used to be favoural>le to their own county, therefore it v. us found ne- 
cessary to revive so far the antient method, as to appoint a certain 
sum; and in the ti.iio nf the civil war, the Long Parliament would 
not settle any persons to appoint commissioners, but the appoint- 
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roent of commissionci's was made in the act itself: And in this new 
manner of taxing, they appointed the sum to be levied on each par- 
ticular county, in the act itself; as well as the commissioners' names, 
and where to levy it; and the six associated counties, viz. Loudon, 
Middltdcxy Kenty Susatx, and Hertford^ beinp^ not spoiled ancP' 

pillaged in the civil wai*s, and more hcariy to the Parliament inter- 
est, were taxed higher than any other counties in England. Gilb. 1 94, 
195, 196. 

After the Revolution, to support King Witliam in his wars with 
J'Vancey it was neccssaiy to come into a land-tax; and from 1684 to 
1693, tlie tax M as made by a pound rate, like the former subsidies; 
but when the people found that the war was like to hold, about 1693, 
the lax was mightily lessened, every body being willing to ease his 
neighbour; and then they came to lay a rate upon cvciy county, and 
the associating counties, being very zealous for the government in 
the Revolution, and having taxed themselves higher than their neigh- 
bours in 1693, it was argued that those counties were better able to 
bear the tax, and therefore, in 1693, they laid the dispropoitioncd 
sums which became the standard of the land-tax. Ibid. 

LAND-TENANT, He that possesses land let, or hath it in his 
manual occupation. \\ Ed. Z.-siut. i.e. 3. See Tertcnant. 

LANGLMANNl, Lords of manors; the word is thus interpreted 
by Sir Edward Coke. 1 /n*/. 5. They arc mentioned in Domcsdaij. 

LANGEOLUM, An under garment made of wool, formerly worn 
by the monks, which i-eached down to their knees; so called because 
ianca Jit. Mon. -Angt. torn. 1. //, 419. 

LANGUAGE of Law Records, Pleadings, 8cc. See Pleadings 
I. 3. 

LANIS DE CRESCENTL\ WALLIiE TRADUCENDIS 
ABSQUE CUSTUMA, Ecc. An anticnt writ that lay to the customer 
©f a port, to permit one to pass wool without paying custom, he hav- 
ing paid it before in IVatets. Keg. Orig. 279. 

LANTERIUM, The lantern, cupola, or top of a steeple. Cowetl. 
edit. 1727. Angl. Sacr. p. \. /tag. 775. 

LA NO NIGER, A sort of base coin, formerly current in this 
kingdom. Mem. in Scac. Mich. 22 Ed. 1. 

LAPIS MARMORIUS, A marble stone about twelve feet long 
and three feet broad, placed at the upper end of IVenC minster hatt^ 
where was iikcAvise a marble chair erected on the middle thereof, in 
which our Kings antiently sat at their coronation dinner, and at other 
times the Loixi Chancellor. Over this marble table are now erected 
the Courts of Chancery and King's Bench. Orig. Juridical. 

LAPIS PACIS, The same with Osculum fiacis. Du Fresne. 

LAPSE, Lafitius.l^ A slip or omission of a patron to present to a 
church, within six months after it becomes void. Sec title Mhow 
son II. 

LAPSED LEGACY. Sec title Legacy. 

LARCENY. 

Fr. Larrecin; L\T. Latrocinium.^ A Theft or Felony of another's 
goods, in his absence: It is usually divided into Grand Larceny and 
Petit Larceny, 

Grand Larceny is a felonious taking and carrying away the pcrso- 
VoL. IV. K 
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nal gooclb of aiioihcr, above the value of I2d. not iVom the person, or 
by nigljt, in the house of the owner. 

Petit Larceny is when tlie t;oods stolen do not exceed the value of 
\2d. It agrees with grand Larceny in all things except only the 
value of goods; so that wherever any offence would be grand Larce- 
ny, if the thing stolen was above 12(1. value; it is petit Larceny, if it 
be but of that value, or under. H. P. C. 60, 69. 

Bluckstone^ with more immediate reference to its derivation, Lo' 
trociuium^ always spells the term thus, Lakciny; and distinguishes 
the offence into two sorts; bimlUe iMrciny^ or plain theft unaccompa- 
nied with any other atrocious circumstance; and mixed or com/iound 
Larcinij; which also includes in it the aggravation of a taking from 
the house or person. 4 Comm. c. 17. As to that species of the latter 
which consists in an o/:en and violent xMn^ from the person, see this 
Dictionary, title Robbery. 

The Offence of Lurct ny or Larc/ny then, (for either mode of spel- 
ling may be adopted) shall be considered according to the following 
arrangement: 

L I. Of Simftle Larceny. 

2. Of its fiunishment. 
IL Of mixed or comfiound Larceny, 

\. From the House. 

2. Privately from the Person. 

\. 1. Simple Larceny is, " the felonious taking and carrying away 
of the personal goods of another." 

Firsts It must be a faking. This implies the consent of the owner 
to be wanting. Therefore no delivery of the goods from the ownet 
to the offender, upon trust, can ground a Larceny. As \\ ^i. lends ^8. 
a horse, and he rides away with him; or if one sends goods by a car- 
rier, and he carries ihem away, these are no Larcenies. 1 Hal. P. C. 
504. But if the carrier opens a bale or pack of goods, or pierces a 
vessel of wine, and takes away part tlicreof, or if he carries it to the 
place appointed, and afterwards takes away the whole, these are Lar- 
cenies; for here the animus furandi is manifest, since in the first case 
he had otherwise no inducement to open the goods, and in the se- 
cond the trust was determined, the delivery having taken its effect. 
3 Inst. 107. But bare non-delivery shall not of course be intended to 
arise from a felonious design; since that may happen from a 
variety of other accidents. Neither by the common law was it Lar- 
ceny in any servant to run away with tlie goods committed to him to 
keep, but only a breach of civil trust. But by statute 33 Hen. 6. c. 1, 
the servants of persons deceased, accused of embezzling their mas- 
ter's goods, may, by writ out of Chancery (issued by the advice of 
the two Chief Justices and Chief Baron, or any two of them) and 
proclamation made thereupon, be summoned to appear personally in 
the Court of King's Bench, to answer their master's executors in 
any civil suit for such goods, and shall on default of appearance, be 
attainted of felony. And by slat. 21 Htn. 8. c. 7, if any servant em- 
bezzled his master's goods to the value of 40*. it is made felony; ex- 
cept in apprentices and servants under eighteen years old. Sec titles 
J/ifircnticv; Servant. But if he hud not the possession, but only the 
care and oversight of the goods, as the butler of plate, the shepherd 
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of sheep, uiul ihc like, the embezzling of them is iciony and Larcc* 
11^ at common law. 1 Hal. F. C. 506: 3 Insf. 108. So if a guest robs 
his inn or tavern of a piece of plate, it is Larceny; for he hath not 
the possession delivei-cd to him, but merely the use. I ffawk. P. C. 
>'. 33. § 6. And so it is declared to be by stat. 3 Sc 4 /K. c3* M. c. 9, if 
a lodger runs away with the goods from his ready-furnished lodgings. 
A wife cannot be guilty with her husband upon this statute, for she 
is under his coercion. O. B. 1783. No. 30. Nor without her husband, 
if it should appear the lodgings were let to him. O. B. 1761. No. 17. 
Nor even if it should appear that the lodgings werc let jointly to both 
the husband and wife; for it shall be construed to be the act of the 
husband only. O. B. 1758. No. 105. The oftcndcr must be a lodger 
at the time the Larceny is committed. O. B. 1785. No. 74. The in- 
dictment must also set forth the name of the person by whom the 
lodgings were let. O. B. 1784. No. 747. And the property stolen 
must be such as irtay reasonably be construed the furniture of the 
sort of lodging taken. Leach's Hawk. P. C. I.e. 33. § 13, in 7i. 

If the Clerk of a Banker or Merchant has the care of money, or if 
he has access to it; for special and particular purposes, and, is sent 
to the bag or drawer for money, for the purpose of paying a bill, or 
if he is sent for the puqiose of bringing money generally out of the 
bag or drawer; and, at the time he brings that money, he clandes- 
tinely and secretly takes out other money for his own use, he is as 
much guilty of a felony as if he had no permission or access to it 
whatever. So if a servant be sent to a library for one particular book, 
and he takes another, or being sent for a hat and sword, and he steals 
a cane; in all these cuses it has been said the oft'enders arc guilty of 
felony, for though the property is delivered, the possession of it re- 
mains in the true owners. 0. B. 1784.//. 1695. 1304. So also where 
a person being left in an apartment pawns the furniture or other 
property under his care, with a felonious design to steal it, it is felo- 
ny. O. B. 1785. Jt. 717: 0. B. 1786: Leac/rs Hawk. P. C. I.e. 53. § 6 
in n. 

Under some circumstances also a man may be guilty of felony in 
taking his own goods; as if he steals thtm from a pawnbroker, or any 
one to whom he hath delivered and entrusted them, with intent to 
charge such bailee with the value; or if he robs his own messenger 
on the road, with intent to charge the Hundred with the loss accord- 
ing to the statute of JUnchtHtcr. Post. 123, 4. 

So where the owner delivers goods to a carrier, and afterwards 
secretly steals them from him with an intent to charge him for them, 
bV. because the carrier had a special property, and the possession 
for a time. 3 Innt. 1 10: Dalt. 373: Pult. 126. 

In further explanation of this part of the subject, the following is 
deserving of attention: 

To make the crime of Larceny, there must be a felonious taking; 
or an intent of stealing the thing, when it comes first to the hands of 
the offender, at the very time of the receiving. 3 hist. 107: Datr. 
367. And if one intending to steal goods, gets possession of them by 
ejectment, replevin, or other process at law unduly obtained, by false 
oath, (S^c. it is a felonious taking. 3 Inst. 64: AW. Refi. 43, 44. If a 
man hath possession of goods once lawfully, though he afterwards 
carr)' them away with an ill intention, it is no Larceny: where a tay- 
lor embezzles cloth delivered to him, to make a suit of clothes. iJ'c. 
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it is not felony. H. P. C. 61: 5 Rep. 31. And if I Itiul u person my 
horse to go to a certain place, and he goes there, and then rides away 
with him, it is not Larceny; but remedy is to be had by action for the 
damage; though if one comes on pretence to buy a horse, and the 
owner gives the stranger leave to ride him, if he rides away with the 
horse, it is felony; for here an intention is implied. IVooda Innt. 364s 
365. In the above ciises, there is a lawful possession by delivery, to 
extenuate the offence: but persons having the possession of goods 
by delivery, may, in some instances be guilty of felony, by taking 
away part thereof; as if a carrier open a pack, and take out a part of 
the goods; a miller, who lias corn to grind, takes out part of the 
same, with an intent to steal it, <:fc. in which cases, the possession of 
part distinct from the whole, was gained by wrong, and not delivered 
by the owner, cfc. H. P. C. 62: 6'. P. C. 25: I Hawk. P. C. c. 33. $ 5. 

To constitute Larceny the property must also be taken from the 
fios8es«ion of the ovvner; therefore, to state a case more at large which 
has already been repeatedly alluded to, where ji. intending to go a 
distant journey, hires a horse fairly and dojta Jide for that purpose, 
and evidences the truth of such intention by actually proceeding on 
his way, and afterwards rides off with tlie horse, it is no theft; be- 
cause the felonious design was hatched subsequent to the deliveiy^ 
and the delivery having been obtained without fraud or design, the 
owner parted witJi his possession as well as his property. O. B. 1784. 
fi. 1294; and thereby gave to A. dominion over the horse; upon trust, 
that he would return him when the journey was performed. 0. B. 
1786. /I. 3v'>3, 4. Hut if the delivery of property be obtained with a 
preconcerted design to steal the thing delivered, although the owner, 
in this case, parts with the thing itself, he still retains in law the con- 
structive possession of it; therefore, where a man, having feloniously 
obtained the delivery of a bill of exchange under the fraudulent and 
delusive pretence of discounting it, converted it to his own use, and 
it appearing upon tiic evidence that the owner never meant to part 
with possession, it was held to be felony. O. />'. 1784./^. 294. So also 
where a horse was obtained with the same design, upon pretence of 
trying its paces. O. D. \77^J. ft. 363^ O. B. 1784. p. 293. So also to 
obtain the delivery of money, with design feloniously to take it away, 
under the false pretence of having found a diamond ring of great val- 
ue, has been determined by nine judges to be a taking from the pos- 
session of the owner, and consequently felony. O. B. \7S5./i. 160. 
So also to obtain the delivery of goods under the pretence of pur- 
chasing them, and then to run away with them. Raym. 276. And 
in general Avhcrc the delivery of the property is made for a certain^ 
special, and particular purpose, the possession is still supposed to 
reside, unparted with, in the first proprietor. Therefore, where a 
master delivers goods to his servant to carry to a customer, but in- 
stead of so doing he converts them on his way to his own use, it is 
a felonious taking; for the master had a rijjht to countermand the 
delivery of them, and therefore the possession remained in him at 
the time of the conversion. O. B. 1782. No. 375: O. B. 1783. No. 
28. So also if a watchmaker steals a watch, delivered to him to 
clean. O. B. 1779. No. 83. Or if one steals clothes delivered for the 
purpose of being washed. O. B. 1758. No. 18. Or goo<ls in a chest 
delivered with a key for safe custody. O. B. 1770. No. 83. Or gui- 
neas delivered for the purpose of being chaj»ged into half guineas. 
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O. B. 1778. No. 52. Or a watch delivered for the purpose of being 
pawned. 0. B. 1784. No. 613. In all these instances the goods taken 
have been thought to remain in the possession of the proprietor, and 
the taking of them away held to be felony. Leach's Hawk. P. C. 
c. 33. § 5, in n. 

If one servant delivers goods to another servant, tliis is a delivery 
by the master; yet if the master or another servant delivers a bond, 
or cattle to sell, and the servant goes away witii the bond, and re- 
ceives the money thereon due, or receives the money for the cattle 
sold, and goes away with the same, this is no felony or Larceny with- 
in the fttat. 21 Hm, 8. c. 7: Dalt. 388: //, P, C 62: 3 Just. 105. So if 
a servant receives his master's rents; for the master did not deliver 
the money to the servant, and it must be of things delivered to keep: 
and if goods delivered to the servant to keep, are under 40«. value, 
and he goes away with them, this is only a breach of trust, by rea- 
son of the delivery; but if the goods were not delivered to him, it is 
felony and Larceny to go away with or embezzle them, though under 
the value of 40a. &c. Dalt. 369. See title !Serx>ant, 

A man puts a child of seven years old to take goods and bring 
them to him, and he carries them away; the child is not guilty by 
reason of his infancy, yet it is Larceny in the other. 1 Hate^ P. 
C. 514. 

If a man reduced to extreme necessity (not owing to his own un- 
thriftiness) steals victuals merely to satisfy his present hunger, ami 
keep him from starving; by our antient books, this is neither felony 
nor Larceny. I Hatok. P. C. c. 33. § 20. 

It is true a judge ought to be tender in such cases, and use much 
discretion and moderation. 1 Haie 565. But it seems to be an unwar- 
ranted doctrine borrowed from the notions of Civilians; at least it is 
now antiquated, the law of Eng-iand admitting no such excuse at 
present; it being in the power of the CrowTkto pardon the offenders; 
and the laws therefore not lying under the necessity of being ex- 
plained away, as is the case in Democracies, where no such power 
of pardoning exists. See 4 Comm. 31: 1 Halc^ 54. 

Secondltjy There must not only be taking, but a carrt/ing away; 
ceftit et asfiortavit^ was the old law Latin. A bare removal from 
the place in which he found the goods, though the thief does not 
quite make off with them, is a sufficient asjwrtation or carrying 
away. As if a man be leading another*s horse out of a close, and be 
apprehended in the fact, or if a guest, stealing goods out of an inn, 
has removed them from his chamber down stairs, these have l>eeT> 
adjudged sufficient carryings away to constitute a Larceny. 3 Initf. 
108, 109. Or if a thief, intending to steal plate, takes it out of a chest 
*m which it was, and l«ys it down upon the floor, but is surprised 
before he can make his escape with it, this is Larceny. 1 Hawk. P. 
C. c. 33. § 18. 

A n)an was detected in taking the contents of a bale of goods in a 
waggon. It appeared that the bale laid horizontally, and that he had 
set it oji its end; but as it had not been removed from the s/iot, this 
was held upon a case reserved, not to be a sufficient carrying away. 
But where a man with a felonious intention had removed goods 
from the head to the tail of a waggon, ii was held a sufficient remo- 
val to constitute a carrying away. O. B. 1784,//. 734. So a diamond 
ear-ring snatched from a lady*s car, but lodging in the curls of hrr 
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hair, and not taken by the thief, was held to be sufficient asportation. 
O. B. 1784. No. 537: Leach's Haivk. P. C. c. 33. § 18./;/ n. 

TMrdlij^ This taking and carrying away, must also be felonious; 
that is,'donc animofurandi. This requisite, besides excusing those who 
labour under incapacities of mind or will, indemnifies also mere 
trespassers, and other petty offenders. As if a servant takes his mas- 
ter's horse, without his knowledge and brings him home again; if a 
neighbour takes another's plough that is left in the field, and uses it 
upon his own land, and then returns it; if, under colour of arrear of 
rent where none is due, one distrain another's cattle or seize them; 
all these arc misdemeanors and trespasses, but no felonies. I Hat. 
P. C. 509. The ordinary discovery of a felonious intent, is where the 
party doth it clandestinely; or, being charged with the fact, denies 
it; but this is by no means the only criterion of criminality, for in 
eases that may amount to Larceny, the variety of circumstances is so 
great, and the complications thereof so mingled, that it is impossi- 
ble to recount all those which may evidence a felonious intent, or 
animuvi furandi; wherefore they must be left to the due and atten- 
tive consideration of the Court and Jury. 

Fourthly, This felonious taking and carrying away must be of the 
peraonal ffood.s of another; for if they are things real, or savour of the 
realty, Larceny at the common law cannot be committed of them. 
Lands, tenements, and hereditaments (either corporeal or incorpo- 
real) cannot, in their nature, be taken and carried away. And of things 
likewise that adhere to the freehold, as com, grass, trees, and the 
like, or lead upon a house, no Larceny could be committed by the 
rules of the common law; but the severance of them w as, and in ma- 
ny things is still, merely a trespass; which depended on a subtlety in 
the leg^l notions of our ancestors. These things are parcel of the 
real estate, and therefore, while they continued so, could not by any 
possibility be the subject of theft, being absolutely fixed and immove- 
able. And if they were severed by violence so as to be changed 
into moveables, and at the same time by one and the same continued 
act, carried off by the person who severed them; they could never 
be said to be taken from the firofirietor in this their newly acquired 
state of mobility, (which is essential to the nature of Larceny,) being 
never, as such, in the actual or constructive possession of any one 
but of him who committed the trespass. He could not, in strictness, 
be said to have taken what at that time were the personal goods of 
another, since the very act of taking was what turned them into per- 
sonal goods. But if the thief sever them at one time, whereby the 
trespass is completed, and they are converted into personal chattels, 
in the constructive possession of him on whose soil they are left or 
laid; and come again at another time, when ihcy are so turned into 
personalty, and takes them away, it is Larceny; and so it is, if the 
owner, or any one else, has severed them. 3 Inttt. 109: 1 Hal, P. C. 5 10. 
See 8 Ret\. 33: Dalt. 372. This question is now, however, ver)' much 
put at rest by the following statute. By stat. 4 Geo. 2. c. 32, to steal or 
rip, cut or break, with intent to steal, any lead,, or iron bar^ rail, gate, 
ov fialimdo^ fixed to a dwelling-house, or out-house, or in any court 
or garden thereunto belonging, or to any other building, is made fe- 
lony, liable to transportation for seven years; — to steal, damage, or 
destroy underwood or hed^rtf, and the like; to rob orchards or j^ar- 
din.t of fruit growing therein; to steal or otherwise destroy any /wr- 



LARCENY I. ». 



79 



.•i^*> cabbages, fiarsnipSy /icascy or carrots, or the roots of madder 
when growing, are all punishable criminally by whipping, small 
fines, imprisonment, and satisfaction to the party wronged accord- 
ing to the nature of the offence. See stats. 43 £iiz. c.7: 15 Car. 2. c. 
2: 31 Geo. 2. c. 35: 6 Gfo. 3. c. 48: 9 Geo. 3. c. 41: 13 Geo. 3. c. 32. 
Moreover, the stealing by night of any (rccsy or of any roots, shrubsy 
or /i/anfsj to the value of 5.v. is, by .stat. 6 Geo. 3. c. 36, made felony 
in the principals, aiders, and abettors, and in the purchasers thereof, 
knowing the same to be stolen: — By stats. 6 Geo. 3. c. 48: 13 Geo. 
3. c. 33, the stealing any timbrr trees, therein specified, (oak, beech, 
chcsnut, walnut, ash, elm, cedar, fir, asp, lime, sycamore, birch, 
poplar, alder, larch, maple, and hornbeam,) and of any root, shrub, 
or plant, by day or night, is liable to pecuniary penalties for the two 
first offences, and for the third is constituted a felony, liable to trans- 
portation for seven years. Stealing ore- also out of w/;ir* is no Larce- 
ny, upon the principle of adherence to the freehold, with an excep- 
tion only to mines oi black lead; the stealing of ore out of which, or 
entering the same witli intent to steal, is felony, punishable with 
imprisonment and whipping, or transportation not exceeding seven 
years; and to escape from such imprisonment, or return from such 
transportation, is felony without benefit of clergy, by stat. 25 Geo. 2. 
c. 10. — Upon nearly the same principles the stealing of writings re- 
lating to a real estate is no felony, but a trespass, because they con- 
cern the land; or (accordhig to the technical language of the law) 
savour of the realty; and are considered as part of it, so that they de- 
scend to the heir, together with the land which they concern. I HaL 
P. C. 510: Stra. 1 137. 

Bonds, Bills, 2ind jVotes, which concern mere chases in action, were 
held also at the common law not to be such goods whereof I-.arceny 
might be committed; being of no intrinsic value, and not importing 
any property in /losses.siofi of the person from whom they arc taken. 
8 He/i. 33. But by stat. 2 Geo. 2. c. 25, they are now put upon the 
Same footing with respect to Larcenies, as the money they were 
meant to secure. See also the stats. 15 Geo. 2. c. 13: 24 Geo. 2. c. II: 
5 Geo. 3. c. 25: 7 Geo. 3. c. 50. w hich make embezzlements by the 
servants of the Bank, South-Sea Cow/iamj, and Post Office, capital fe- 
lonies. See those titles. 

Larceny also could not at common law be committed of treasure- 
trove, or Avrecks, waifs, estrays, iJXc. till seized by the King, or him 
who hath the franchise: for till such seisure, no one hath a determi- 
nate property therein. See Dalt. 370: 3 Inst. 208: H. P. C. 67 — 
But by Stat. 26 Geo. 2. c. 19, plundering or stealing from any ship in 
distress (whether wreck or no wreck) is felony without benefit of 
clergy. 

Larceny cannot also be committed of such animals, in which there 
is no property either absolute or qualified, as of beasts that are /arx 
nature, and unreclaimed, such as deer, hares, and conies, in a forest, 
chacc, or warren; fish in an open river or pond; wild fowls at their 
natural liberty. 1 Hal. P. C. 5\\: Post. 366. But if they are reclaim- 
ed and confined, and may serve for food, it is otherwise, even at 
common law: for of deer so inclosed in a park that they may be tak- 
en at pleasure, fish in a trunk, and pheasants or partridges in a 
raew, Larceny may be committed. 1 Ha-ivk. P. C. c. 33. § 26: 1 Hat. 
P.C.bWi And sec the stat. 9 Geo. 1. r. 22, in this Diet, titles, Black- 
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Mt; Hunting: as also atat. \ 6 Geo. 3. c. 30, under the title Deer 
Stealers: and atat. 5 Geo. 3. c. 14, under title /'Va/i. Stealing Hawks 
in disobedience to the rules prescribed by the ttat, 37 ivV/w. 3. c. 19, 
is also felony. 3 Infit. 98. It is also said thai, if swans be lawfully 
marked, it is felony to steal them, though at large in a public river; 
and that it is likewise felony to steal thcni, though unmarked, if in 
any private river or pond: otherwise it is only a trespass. Dalt, Jus. 
c. 156. But, of all valuable domestic animals, as horses and other 
beasts of draught, and of all animals domiiie naiurx, which serve for 
food, as neat or other cattle, swine, poultry, and the like, and of 
their fruit and produce, taken from them while living, as milk or 
wool, Larceny may be committed. IJaIl.2\: Cromfi. 36: I Hawk. 
C. c. 33. § 28: 1 //«/. P. C 5U7: The King v. Alariin by all the 
Judges P. 17 Geo. 3. And also of the flesh of such as are either do- 
mil It ovfara tiaturx^ when killed. 1 Hal. P. C. 511. As to those ani- 
mals which do not serve for food, and which, therefore the law holds 
to have no intrinsic value, as dogA of all sorts, and other creatures 
kept for whim and pleasure, though a man may have a base proper- 
ty therein, and maintain a civil action for the loss of them, yet they 
arc not of such estimation, as that the crime of stealing them 
amounts to Larceny. 1 Hal. P. C. 512. But by sfa/. 10 Geo. 3. c. 18, 
very high pecuniary penalties, or a long imprisonment and whip- 
ping in their stead, may be inflicted by two Justices of the peace, 
on such as steal, or knowingly harbour a stolen d&gy or have in their 
custody the skin of a dog that has been stolen. 

Notwithstanding, however, that no Larceny can be committed un- 
less there be some property in the thing Uken, and an owner, yet, 
if the owner be unknown, provided there be a property, it is Lar- 
ceny to steal it; and an indictment will lie for the Larceny of th« 
gootls of a person unknown. 1 Hal. P. C. 512. This is the case of 
stealing a shroud out of a grave, which is the property of those, 
whoever they were, that buried the deceased; but stealing the corpse 
itself, which has no owner, (though a matter of great indecency,) 
was no felony, unless some of the grave-clothes were stolen with it. 
It was however punishable by indictment as a misdemeanor, even 
though the body were taken for the improvement of the science of 
anatomy; it being a practice contrary to common decency, and shock- 
ing to the general sentiments and feelings of mankind. See I Term 
Refi. 733; and further this Dictionary, title Robbery. 

Where a person finds tlie goods of another that are lost, and con- 
verts them to his ow n use, it is no Larceny. H. P. C. 6 1 . But it 
seems that in some extraordinary cases, the law will rather feign a 
property, where in strictness there is none, than suffer an offender 
to escape justice. 1 Haivk. P. C. c. 33. § 29. 

It is said, that a property must be proved in somebody at the 
trial, or it shall be presumed in the prisoner from his plea of not 
.truilty. 2 J/a/e, P. C. 290: 8 Mod. 249. But in a case where one 
Hick/nan was indicted for stealing lead from Hendon church, which 
was laid to be the property, 1st, of the Vicar; 2dly, of the Church- 
wardens; 3dly, of the Inhabitants and Parishioners. The property 
being fixed to the freehold, it was doubted whether it could be the 
subject of Larceny; and if it could, whether the property resided as 
laid in any of the counts in the indictment. The Judges wei'C of 
•pinion, 1st, that " a church" is included within these general words 
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of the act, (1 Geo. 2. c. 32.) " or any other huildincj whatsoever." 
2dly, Tluit the net huvmg mude the ofTcnce to consist in stvaling 
from (itiu (Iwellinj^-house or other building, ts'f." the churpjc in the 
indictment; that it was stoic from Hendon church was alone a certain 
and sufficient description of the oflenre to support the indictment \ 
that the residence of the i)roperty was immaterial, and that the con- 
viction was proper upon the first count. O. B. 1785. /<. 782: Ltach*a 
Hawk. P. C. I. f. 58. .ifi/t. 1. § 13. in n. 

2. Many learned and scrupulous men have questioned the pro- 
priety, if not lawfulness, of inflictint^ capital punishment for simple 
theft. The naniral pui.i.ihnient for injuries to property seems to bo 
the loss of the oiTonder's own property; and mi);ht he universally 
the case, were all men's fortunes equul. liut as those who have no 
properly themselves arc generally the most rcvuly to attack the 
property of others, it has been found necessary, instead of a pecu- 
niary, to substitute a corpond punishment. 

Our antient ifa.ron laws nominally punished theft with death, if 
above the value of twelve pence: but the criminal was pennittcd to 
redeem his life by a pecuniary ransom; but in the ninth year of 
Htnrij I. this power of redemption was taken away, and all pei'sons 
guilty of Larceny above the value of 12r/. were directed to be 
hanged; which law continues in force to this day. 1 Hal, P. C. 12: 
3 luaf. 53. For though the inferior species of theft, or petit Lar- 
ceny, is only punished by imprisonment or whipping at common 
law. 3 Jnsr. 218: or by mat. 4 Ceo. 1. c. II, may be punished with 
transportation for seven years, (as was also expressly directed in 
the case of the Plate-glass Company, afat. 13 Geo. 3. c. 38,) yet the 
punishment of grand Larceny, or the stealing above the value of 
\'2fl. (which sum was the standard in the lime of King ^dthrlstan^J 
is at common law regularly death; which, considering the great 
intermediate alteration in the price or denomination of money, 
seems at present a very rigorous constitution. — Sec Reeve's Htat. 
EiigUJi Law^ tlial the first instance where the limit of petit Larceny 
is distinctly marked, is in the ffaf. ll'c\tm. I. (5 Ed. 1.) c. 15. 

It has been held, that if two persons steal goods to the amount of 
\od. it is Grand Larceny in both; and if one, at diflereni times, 
steals divers parcels of gcfxls from the same person, which toge- 
ther exceed the value of 12(/. they may be put together in one 
indictment, arid the ofl'endcr found guilty of grand Larceny. //. P. 
C. 70: Putt. 125: 3 Inst. 109: Hetl. Kef;. 66. But this is very seldom 
done; on the contrary, the mercy of Juries will often make ihem 
bring in Larceny to be under the value of r2r/. when it is really of 
much greater value : but this, though evidently justifiable and pro- 
per, when it only reduces t!»e present nominal value of money to 
the antient standarJ, i?, otherwise a kind of pious pcrjurv-. 2 in^f. 
189. And it is now settled that the vduc of the jMoperty stolen, 
must not only be in the whole of such an amount as the law re- 
quires to constitute a capital offence ; but the stealing must be to 
that amount at one and the same particular time. I'or the law will 
not permit things stolen at different times, which are, in fact, dif- 
ferent acts of stealing, to be added together; and as no number of 
petit Larcenies will amount to a grand Larceny, so no n^mber of 
grand Larcenies will amount to a capital otrence. 0. li. 1784./i. 206. 
Jt is likewise true, that bv tJie merciful extensions of the benefit of 
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clergy by our modern statiuc law, a person who roninnts a simple 
Larceny lo the value of 1 3c/. (or thirteen hundred pounds), though 
guilty of a capital oflence, shall be excused the pains of death; but 
this is only for the first offence. And in many cases of -siynfilt Lar- 
ceny, the benefit of clerjjjy is taken away by statute; as from horse- 
stealing;, in the principals and accessories, both before and after the 
fact. Siaf. 1 Eliz. 6. c. I'i: 2 3 Kliz. 6. c. 33: 31 KHz. c. 12. Theft 
by ^cat and notorious thieves in A'arthumbt-rUind and Cumberland. 
Stat. 18 Car. 2. c. 3. Taking woollen cloth from off the tenters; or 
linens, fustians, callicoes, or cotton goods from the place of manu- 
facture; which extends, in the last case, to aiders, assisters, procu- 
rers, buyers, and receivers. See Siaf.^. 22 C. 2. c. 5: 15 Geo. 2. c. 27: 
18 GVo. 2. r. 27. Tcloniously driving aw;;y, or otherwise stealing 
one or more sheep or other cattle specified, or killing them with 
intent to steal the whole or any part of the carcase, or aiding or 
assisting therein, ^'tats. U Gee. 2. e. 6: 15 Geo. 2. c. 34. Thefts or» 
navigable rivers above the value of 40«. onbeing present, aiding, or 
assisting thereat, ii'tat. 24 Gro. 2. c. 45. — Plundering vessels in 
distress, or that have suffered shipwreck. Utata. 12 ttt. 2. c. 18: 
26 Geo. 2. c. 19. Stealing letters sent by post. — Stat. 7 Geo. 3. c. 50; 
42 Geo. 3. c. 81. — Also stealing deer, fish, hares, and conies, under 
the peculiar circumstances n;entioned in the Waltham Black-Act. 
Sta!. 9 Geo. \ .c. 22. Which additional severity is owing to the great 
malice and mischief of the theft in some of these instances ; and, in 
others, to the difficulties men would otherwise be under to preserve 
those goods, which are so easily carried ofi'. — But in all these cases, 
where benefit of clergy is excluded, it seems that the Larceny must 
exceed the value of \2d. Sec 4 Comm. c. 17. /i. 241. in n. and this 
Diet, title Fclonxj. 

An acquittal of Larceny in one county, may be pleaded in a bar 
of a subsequent prosecution for the same stealing in another coun- 
ty: and an averment that the offences in both ijidictments are the 
same, may be made out by witnesses, or inquest of office, without 
putting it to trial by jury; though that of later years hath been the 
usual method. 2 Haivk. P. C. c. 35. § 4. But it is no plea in appeal 
of Larceny, that the defendant hath been found not guilty in an ac- 
tion of trespass biought against him by the same plaintiff for the 
same goods; for Larceny and trcspiiss arc entirely different; and a 
bar in an action of an infe rior nature, ^vill not bar anotlier of a su- 
perior. 2 Ifunvk. P. C. r. 35. § 5. If a person be indicted for felony 
or Larceny generally, and upon the evidence it appears that the fact 
is but a bare trespass, he cannot be found guilty, and have judg- 
ment on the trespass, but ought to be indicted anew; though it may 
be otherwise where the jury find a special verdict, or when the 
fact is specially laid, isfc. In trespass where the taking is felonious, 
no verdict ought to be given, unless the defendant hath before been 
tried for the felony. 2 Huivk. P. C. c. 47. § 6. All felony includes 
trespass, so that if the party be guilty of no trespass in taking the 
goods, he cannot be guilty of felony or Larceny in carrying them 
away; and in every indictment of Larceny, there must be the Avords 
Jelonice cejiit tt asjiortavitj isi'c. H.P. C. 61. 1 Hawk. P. C. c. 33 
§2. 

Ihc stats. 4 Gro. 1. c. 11: 6 Geo. 1. c. 23, empower the Judges, 
Cn conviction for grand or petit Larceny, (except the case of buying 
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or rcccivint^ of stolen lafoods, knowing them to be such,) lo trans- 
port the olVentlcrs, where tlicy ure cnlilled to benefit ot" clergy; or 
where beinp; excluded clerj^y, they arc pardoned on condition of 
tmnsportution. See titles Ftiony; Clt rgtj; Trnns/iorladon. 

There are no accessories in petit Larceny, therefore if two be 
indicted, one for privately stcalinf^ from the person u hundkerchiel 
value \ 2(l. and another for rcceivins^ it, and the principal be found 
guilty value \0d. only, the accessory ouy;ht to be discharged, Fosi. 
73. Sec this Dictionary, title jicccssorj. 

II. 1. Larceny from the Honav^ ihouj^h it seems to have a hij^hcr 
degree of guilt than simple Larceny, yet is not at all distinguished 
from the other at common law; unless where it is accompanied 
with the circumstance of breaking the house by night; and then it 
falls under another description, viz. that oi liurt^lanj. See that title. 
But now, by several acts of Parliament, the benefit of clergy is 
taken from Larcenies committed in a house in almost every in- 
stance. The multiplicity of the general acts is apt to croiitc confu- 
sion ; but upon comparing them diligently wc may collect, that the 
benefit of clergy is denied upon the following domestic aggravations 
of Larceny, I'/r. — in Lairenies above the. value qf I2ci. com- 
mitted, 1st. In a church or chapel with or without violence or 
breaking the same. Stars. 23 Ncn. 8. c. I: 1 £d. 6. c. 12: 1 Hal. F. 
C. 518: and sec stat.^. 25 Nrfi. 8. c. 3: 5 Cf 6 Ed. 6. c. 9, 10. — 2d. In 
a booth or tent, in a market or fair, in the day time or in the night, 
by violence or breaking the same; the owner or some of his family 
being therein. Statu. 5 iJf 6 F. 6. c. 9: I Hal, P. C. 532. — od. By 
robbing a dwelling-house in the day-time (which robbing- implies a 
breaking)^ any person being therein. Stat. 3 ^5* 4 W. M. c. 9: — 
4th, By the same statute, and 9Sat. 23 H. 8. c. 1. In a dwelling-house 
by day or by night, without breaking the same, any person being 
therein and put in fear: which amounts in law to a robbery: and in 
both these last cases the accessory before the fact is also excluded 
his clergy. — Secondly., in Larcenies the value of 5*. committed, 
1st. By breaking any dwelling-house, or any out-house, shop, or 
warehouse thereunto belonging, in the day-time, although no per- 
son be therein; which also now extends to aiders, abettors, and ac- 
cessories, before the fact. Stat. 39 KHz. c. 15: See also atat. 3 St 4 
IV. M. c. 9: Ifalc.^ 508, 522: Kelij. 31. — 2d. By privately stealing 
goods, wares, or merchandize in any shop, warehouse, coach-house, 
or stable, by day or by night, though the same be not broken open, 
and though no person be therein; which likewise extends to such 
as assist, hire, or command the offence to be committed. Stat. 10 & 
11 /r. 3. f, 23: .See FoAt. 78. — Lasrly, in Larcenies to the value of 
40*. from a dwelling-house, or its out-houses, although the same be 
not broken, and whether any person be therein or no, unless com- 
mitted against their masters by apprentices under tlie age of fifteen: 
This also extends to those who aid or assist in the commission of 
any such offence. Stat. 12 .inn. stat. I. r. 7. 

2. The offence of firivattly stealing from a man's fieraon, as by 
j^icking his pocket, or the like, privily without his knowledge, was 
debarred the benefit of clergy, so early as by stat. 8 Eliz. c. 4. But 
then it must be such a Larceny as stands in need of benefit of cler- 
gy, viz. of ^bove the value of 12^/. else the oflcnder shall not have 
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judi^nicnt of (io .tli: lor ihc slalutc creates no new oflcncc; but onlf 
prevents the prisoner from ])rayinj^ the benefit of clergy, and leaves 
him lo the rctrnlar judgnjcnl of the anticnt law. This severity seems 
to be owing to the ease with which such oftenccs are committed, 
the difliculty of guarding against them; and the boldness with which 
llrcy w ere practised (even in tiie Queen^s court and presence) at 
the time w hen this statute was made: besides that it is an infringe- 
ment of pi-opcriy, in the manual occupation or corporal possession 
of the owner, which was an oflTcnce even in a state ol nature. 
4 Comm. c. 17. 

LARDARIUM, The larder, or place where the lard and meat 
M'ere kept. Paroch. jiniiq. ft. 496. 

LAUDKKARlt S REGIS, The King's lartlerer, or cleik of the 
kitchen. dmuU. 

LAUDIXG-MONKY. In the manor of -ffrarZ/brrf in the county 
of U'ilts^ the tenants pay to tlieir lord a small yearly rent by this 
name; which is said to be for liberty to feed their hogs with the 
masts of the lord's woods, the fat of a hog being called lard: Or it 
ijiay be a commutation for some customary service of carrying sah 
or meat to the lord's lartler. 'I'his was called iardarium in old char* 
ters; et dccimam Uirdarii de haga. Mon. jinif:. torn. I. fi. 321. 

LARONS, y-V.] Thieves; mentioned in the statute 18 Jid. 2, for 
view of frank-pledge. 

LASTATINUS, Often occurs in IVaUingham, and signifies an 
assassin or mm*derer. ylnno 1271. 

LAST, Sax. hltvstan^ i. c. onus^ Fr. Denotes a burden in ge- 

neral, and particularly a certain weight or measure "of fish, corn, 
wool, leather, pitch, (^c. As a last of white herrings, is twelve bar- 
rels, of red herrings, twenty cades or thousand, and of pilchards, 
ten thousand; of com, ten quarters, and in some parts of England 
twenty-one tjuarters; of wool, twelve sacks; of leather, tv/enty dick- 
ers, or ten score; of hides or skins, twelve dozen; of pitch, tar, or 
ashes, fourteen Iran els; of gunpowder, twenty-four firkins, weigh- 
ing a hundred potmd each, (^c. See iitattt. 32 Uni. 8. c. 14: I Jac. 
!. c. 33: 15 Car. 1. c. 7: and this Uictionaiy, title Weights ilf Mea- 
sures. 

LAST-COURT, In the Marshes of A>;;/, is a court held by the 
twenty-four jurats, and summoned by the baiiifl's; wherein orders 
are made to lay and levy taxes, impose penalties, isfc. for the pre- 
servation of the said marshes. ///*/. of Imbanking and Draining, 
/ 54. 

LAST AO K, fastagium.] A custom exacted in some fairs and 
markets, to carry things bought where one w ill, by the interpreta- 
tion of Basra/: But it is more accurately taken for the ballast or 
lading of a ship. Lifstagc is also defined to be that custom which is 
paid for wares sold bv the lust; as herrings, pitch, isfc. 

LASTACK AND BALASTAGE. See Bal/asr. 

LAST HLIR, Uiiinnishxrfs.'] He to whom land comes by escheat 
for want of lawful heirs; that is, in some cases the Lord of w hom 
they held, but in others the King. Bract, lib. 7. c. 17. Sec this Dic- 
tionary, titles Descent; Escheat; Heir; Tenure. V 

LATER.^. Sides-men, companions, assistants. Cowell. 
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LA TEUARE, To lie side-ways in opposition to lying end- ways ; 
used in ll^c description of lands. Chart. Antiq. 

LATHE, Lethe, Leid, or Le i hien, /^^cv/i^wj, Lcda^ Sax. ^<xthe^^ 
A great part of a county, containing three or four hundreds, or wa- 
pcntukes; as it is used in K ni and isus&fx^ in the latter of which is 
called a rape. I Comm. \ 16; Leg. Kd. Con/ces.c. S5: Pat. I. H.4./tar. 
8.W. 8: St c Trithiii!^. 

LATHREVE, Ledgrkve, or Trithingrevr, The Officer un- 
der the ^'iix jn government who had authority over that division call- 
ed a Lethe. See Tritliint^rew. 

LATIMER, Is used hy Sir Kdivurd Cokv for an interpreter, 2 Initt. 
5l5. It seems that the word is mistaken, and should be Latiner^ be- 
cause heretofore he that understood Ladtiy which in the time of the 
Romans was the prevailing language, might be a good interpreter. 
Camden agrees, th^t it signifies a Frenchman or interpreter, and says 
the word is usetl in an old inquisition. Britan. foL 598. It may be 
derivcti or corrupted from the Fr. latiniery y. d. la'intr. Coivell. 

LATIN. There arc three sorts of Laiin. I. Good Lutiny allowed 
by gramnmrians and lawyers. 2. False or incongruous Latuty which 
in times past would abate original writs; though not make void any 
judicial writ, declaration, or plea, isfc. And 3. Words of Art, known 
only to the Sages of the law, and not to grammarians, called Law- 
yer's* iMtin. 1 JJl. Jbr. 146, 147: See .wtat. 36 £d. 3. f. 15; which 
directed all pleas, ts'c. to be debated in Kn^ti.^h and recorded in La- 
ft7i;hut now, hy stais. 4 Geo, 2. c. 26: 6 Geo. 2. f. 14, the records and 
proceedings are to be in KngUnh. Formerly the use of a word not 
Lquh at all, or not so in the sense in which used, might in many 
cases be helped by an JngUcc; though where there was a proper 
Latin word for the thing intended to be expressed, nothing couici 
help an improper one. And when there was no Latin for a things 
words made which had some countenance of Latiuy were allowed 
good, as ydvetumy ,'lnglice velvet, iS^c. 10 Refi. 133. See titles /^/fCff/- 
ing 1.3: Process. 

LATIN A RI US, An interpreter of Latin^ or Latinery from the Fv. 
latinirr. 2 Imtt. 515. See Latimer. 

LATITAT, A writ whereby all men are originally called to an- 
swer in personal. actions in the King's Bench; having its name upon 
a supposition that the defendant doth lurk and lie hidy and cannot be 
found in the county of MiddlcHer to be taken by bill, but is gone irj- 
to some other county, to the sherifl' of which this writ is directed, to 
apprehend him there. F. A*. B. 78. Termn de Ley. 

The origin of it is this: In antient time, while the King's BcncI) 
was moveable, when any man was sued, a writ was sent forth to the 
sheriff of Aliddlet^cxy or any other county where the Court was resi- 
dent, called a bill o{ Middlr^txy to take him; and if the sheriff return- 
ed jVon est invt'n(u.iy then a second writ was sued out, reciting that* 
it was ttsiijied that the defcndiJit /arX-rr/ and lay hid in another coun- 
ty, and til ere by the sheriflof that county was commanded to attach 
the party in any other place, where he might be found: and when the 
tribunal of the King's Bench came to be settled at kt'estminstery th« 
same course was observed for a long time; but afterwards, by the 
contrivance of clerks, it was devised to put both these writs into one. 
and so attach the defendant upon a fiction that he was not in the 
county of AliddUstXy but lurking elsewhere; and that thercfrye he 
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was lo be appicJicnticd by the sheriff of the county AVhcrc he waa 
suspected to be, and lie hid. 

It is culled a tcsiutum writ, from the words " Testatum est., It is tes- 
tified," Issuiuf^ out of B. K. grounded upon a Bill of Middlesex^ 
supposed lo be sued out before, and returned Aom est inventus; and 
is in nature of the orip;inal writ CUnisum frcffit^ow which the practice 
is in the ( oninion Picas. 2 /.//. Jhr. 147. See this Diet, titles Cafii- 
as; Comwon Plraft. A Latitat cannot issue into the county of 7V//rff//r- 
HtJc^ except the Court remove out of Midddiftx into another county, 
for in the county where the Court of B. H. is, the process must be 
by Bill, and out of the county by Latitat. 2 Li/. Jbr. 147. 

If the writ of Latitat is issued durini^ the vacation, it must be as 
of the last day of the term precedinj^: A process or note is to be 
made of it on paper for the officer by the plaintiff's attorney, topje- 
ther with a memorandum or minute of his warrant duly stamped, 
pursuant to stat. 25 (ieo. 3. c. 80. § 13. The Latitat being filled up, 
is to be carried with the note to the Kinj^'s Bench Office, and there 
the writ is signed; from whence it is carried to the Seal-Office, 
where it is sealed. See Jmfinj^ K. JL — If it is intcndfcd to hold the 
defendant to bail, an affidavit of the debt must be made, an ac'ftiam 
introduced into the body of the writ, the sum sworn to indorsed on 
the back previous to the signing; and sealing of the writ, after which 
a warrant is to be procured from the sheriff of the county to execute 
the writ. See titles .Arrest; Boil. 

Where the defendant is in the actual or supposed custody of the 
Marshal of K. B. upon a Bill of Midd/rsf v or Latitat^ fj/c. the bill ex- 
hibited against him as a prisoner of the Court, is considered as the 
eomnunccment of the suit; and the Bill of Middlesex or Latitat mere- 
ly as process to bring him into Court. 1 JVils. 40. 144: 2 Burr. 960. 
But see 3 Burr. 1244. — Such process, therefore, may be sued out, 
though the defendant ought not to be arrested upon it, before the 
cause of action. Cro. Eliz. 27\: Cro. Jac. 56\: 1 Ventr. 28: 8 Mod. 
343: 1 ItUs. 142: 2 Burr. 967: Doug-. 62, And the plaintiff is allow- 
ed to give in evidence a cause of action, arising after it is sued out, 
and before the exhibiting of the bill. Cc-u//. 454. 

It has been frequently ruled, however, that for certain purposes a 
Bill of Middle.st'x or Latitat^ out of B. Ji., may be taken to lie in na- 
ture of an Original Writ in the Common Pleas, Coii'/i. 456. And a 
Latitat, even without a Bill of Middlesex, if properly issued and 
continued on the roll, has been holden to be a good commencement 
of the suit to avoid a plea of the statute of limitations; or a tmder 
made after suing it out. As to the former, see Siij. 156, 178: 1 Sid. 
53, 60: 2 Lord Kuym. 880: 1 Stra. 550: 2 Stra. 736: 2 Ld. Raum. 
1441: 2 Burr. 961: and as to the latter, Cro. Car. 264: I li'ih. 141. 
Lord Jfolt made a distinction ijctu cen a civil and a penal action; but 
upon a Writ of Krror, all the Judges in the Exchequer Chamber 
held that a Latitat is a kind Original in the King's Bench. See- 
Karth. 233: 2 Ld. Rayni. 883. And accordingly in two subsetpient 
cases it was holden to be a good commencement of the suit in a pe- 
nal action. Bridges v. Knafiton: Hardiman v. llliitaker: cited 2 Burr, 
\»50: 3 Burr. 1243: Coivfi. 454. 

Hence it apjjears that a Latitat may be considered either as the 
c ommencement of the action, or only as process to bring tlie defen- 
^Tant into Court; at the election of tJie plaintiff. Bull. A*. P. I5l: i' 
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}yils, 146. Though if it be stated as the commencement of the ac- 
tion to avoid u teyulcry the dcfeudunt may deny that the plainiifl' had 
any cause of action at the time of suing it out. I Wda. 141. Or, if it 
be replied to a plea of the statvue of limitations, the defendant, in or- 
der to maintain his plea, may aver the real time of suing it out in 
opposition to the Teste. 2 Burr. 960. See l^diC^ Practice^ K. B. f. 
14; and this Dictionary, title Liinitafion of .'Iciidns, 

It was formerly holden that a writ of Latitaf did not run info 
IVales; but the contrary has since been detenuined, and is now the 
conmion practice. See I IVUh. 193: Doug. 202 — 3, (213.) 

For other matters connected with an explanatory of the subject 
of this title, see tlii^ Diet, titles Proccsn; Practice; Jlc-eiiam; Jvintf^i- 
Bench; Common PUas; Cafiiany fccc. 

LATRO, Lutrocinium.^ He wha had the sole jurisdiction de la- 
trone\\\ a particular place: it is mentioned in hc^, WIL I. See In- 
fang the/. 

LATTA, A Lath. Cjwrll. 

LAV^ATORIUM, A Laundry, or place to wasli in. Applied to 
such a place in the porch or entrance of cathedral churches, where 
the priest and other officiating members were obliged to wash their 
hands, before they proceeded to divine service. See Liber Stalut, 
Keel. Paul. London. MS./. 59. 

LAVEfiBRKAD. In the county of Gluniorgany ajul some other 
parts of H'alea, they make a sort of food of a sea-plant, which seems 
to be the oyster-green, or sea liverwort; and tliis they call Laver- 
bread. 

LAVINA, See Labina. 

LAUDARK, To advise or persuade. Leg. Ed'w. Confens. c. 39: 
HovrdcHy 729. Lciudurc signifies also to arbitrate; and lattdtttor, 
an arbitrator. Knight. }i. 2526. 

LAUDUM, An arbitrament, or award. WaUingham.^ ft. 60. 

LAUXCEGAYS, A kind of offensive weapons now disused, and 
prohibited by the stai. 7 R. 2. c. 13. 

LAUND orLAVVND, landa.'] An open field without wood. Bonn. 

LAURELS, Pieces of Gold coined in the year 1619, with the 
King's head laureatcd, which gave them the nan\e of Laurels; the 
twenty shilling pieces whereof were marked with XX, the ten- 
shillings X., and the five shilling piece with V. Camd. AnnaL 
Jac. 1 MS. 

LAW, Sax. lag; Lat. lexy from lego or legendo, choosing; or ra- 
ther d liga7ido, from binding.] The rule and bond of men's actions: 
or it is a rule for the well-governing of Civil Society, to give to every 
man that which doth belong to him. 

Law, in its most general and comprehensive sense, is thus dcfin* 
ed by BlackfttoiiCy in the Comnientaries: A Rule of Action; and is 
applied indiscriminately to all kinds of action, whether animate or 
inanimate, rational or irrational.— And it is that rule of action which 
is prescribed by some Superior, and which the inferior is bound to 
obey. 1 Comm. Introd. § 2. 

Laws in their more confined sense, and in which it is the business 
of works of this nature to consider them, denote the rules, not of ac- 
tion in general, but of human action or conduct. And this perhaps 
(it has been acutely observed) is the only sense in which the word 
Law can be strictly used; for in all cases where it is not applied 
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Human conduct, it may be considered as a metaphor, and in cvcvy 
inslaiKe a more ii[)i)ropi iaic term (as (/ualt(y or firoficriu) may be 
found. When Latv w, applied to any other object than Man, it ceiises 
to contain two ot its essential ingredients, di.sobrdicnce and /iwiith- 
mt fit. 1 Comm. In/rod, § 2. and Mr. Chris(ian\ notes there. 

Municipal Law is, by the same g^rcat Commentator dclincd to be 
— A rule ol" civil conduct prescribed by the Supreme Power in a 
State; commanding w hat is right, and prohibiting what is w rong."— - 
The latter clause of this sentence seems to Mr. C/irhtian to be ei- 
ther superlluous or defective. If we attend to the learned Judge's 
exposition, pc. haps we n«ay be inclined to use the w ords cs/ab/i^/t- 
ifi.ff dud aacerfainhig^ whaX is right or wrong;" and all cavil or diiTi- 
culty will vanish. See I Comm,/i/i. 43 — 53. 

Every Law^ may be said to consist of several parts — Drciara- 
lory; whereby the rights to be observed, and the w rongs to be es- 
chewed, are clearly defined and laid down: — Dirt-dory; whereby the 
Subject of a State is in:,tructed and enjoined to observe those rights, 
and to abstain from the commission of those wrongs: — Jicmtdial; 
whereby a method is pointed out to recover a man's private rights 
or redress his private wrongs: — i'indicatory; which imposes the 
sanction whereby it is signiBed w hat evil or penalty shall be incurred 
by such as commit any public wrongs, iuid transgress or neglect 
tlicir duty. See I Comm. 53. 

According to Braciony Lex eat wnctio juata^jubentt honesta et firo- 
labenn contraria: And the Schoolman says, Lex huinana est <juoddam 
dictumen rationi^^ <juo diriguntur humani actus. The Law is rectum^ 
as it discovers that w hich is crooked or w rong; and these three qua- 
lities arc incident to the Law, xnz. It must be juntu^jubcns honenta^ 
/tro/iibtna contraria: And ju'ifa requires five properties; /losHibilia^ 
ncccsmrioj convcnivnHy manifcala^ nutlo /irivato coi.jnodo. 2 Inst. 
56, 587. 

Laws are arbitraj'y or positive, and natural; the last of w hich are es- 
sentially just and good, and Li3.d every w here and in all places where 
they are observed: Ai bitrary Laws arc eitlier concerning such matter 
«is ia in itself morally i loiS'erent in which case both the Law and the 
matter, and subject of it, is likew ise indifl'ercnt, or concerning the 
natural law itself, and the reguluting thereof; and all arbitrary Laws 
are founded in coi»venience, and depend upon the authority of the 
legislative power which appoints arid make-s tiicm, and arc for main- 
taining public ortler; those which are natural Laws are from God; 
but those which are arbitrary, are properly human and positive in- 
stitutions, iirldcn on J'orttHCue,^ c. 17. 

The Laws of any country began, when there first began to be a 
State in the land: and we may consider the world as one universal so- 
ciety, and then that Law by which nations were governed, is called 
jus gtntit/m: if we consider the w orld as made up of particular na- 
tions, the Law v hich regulates the public order and right of them, 
is icrnn d J hH /lubiicnm; and that Law which determines the private 
rights of men, is called Jua civile. Stiden, ubi supra. See Montcsf/uieu 
on this subject. 

No Law can oblige a people w ithout their consent; this consent is 
either verbis oyJUctisy i. e, it is expressed by writing, or implied by 
deeds and actions; and where a law is grounded on an implied as- 
sent, rebus is'/acii^i, it is either Common Law or custom: if it is uni- 
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versal, it is Common Law; and if particular to this or that place, 
then it is Custom. 3 Safk. 112. 

The Law in this land hath been variable; the Roman Laws were 
io use antienily in Britain^ when the Romanti had several colonies 
here, each of which was governed by the Roman Laws: afterwards 
we had the Laws called Merchenla^e^ IVest Saxonlagt^ and Danelage; 
all reduced into a body, and made one by King Ediu. Confess. Alagna 
Charla^ c. I ^14: Camel. Britain^ 9^. 

At present the Laws of England are divided into three parts: 
1. The Common Law, which is the most antient and general Law of 
the realm, and common to the whole kingdom; being appropriate 
thereto, and having no dependence upon any foreign law whatsoever. 
See title Common Laiu. 

2. Statutes or Acts of Parliament, made and passed by the King, 
I-.ords, and Commons in Parliament; being a reserve for the Govern- 
ment to provide against new mischiefs arising through the corrup- 
tion of the times: and by this the Common Law is amended where 
defective, for the suppression of public evils; though where the 
Common Law and Statute Law concur or interfere, the Common 
Law shall be preferred. See title Statutes. 

3. Particular Customs; but they must be particular, for a gene- 
ral Custom is pan of the Common Law of the land. Co. Lit. 15, 1 15. 
See title Custo?n. 

Blackatone divides the municipal Law of England into two kinds, 
Lex non scri/itOj the unwritten or Common Law; and the Lex scrip- 
fa., the written, that is, the Statute Law. 

The Lex non scri/ita or unwritten Law, includes not only general 
Customs,^ or the Common Law properly so called; but also the par- 
ticular Customs of certain parts of the kingdom; and likewise those 
particular Laws^ that are by custom observed only in certain courts 
and jurisdictions. 1 Comm. Introd. § 3. 

There is another division of our Laws; more large and particular; 
as into the Prerogative or Crown Law; the Law and Custom of 
Parliament; the Common Law; the Statute Law; Reasonable Cus- 
toms; the Law of Arms, War, and Chivalry; Ecclesiastical or Ca- 
non Laws; Civil Law, in certain Courts and Cases; Forest Law; 
the Law of Marque and Reprisal; the Law of Merchaiits; the Law 
and Privilege of the Stannaries, ^r. But this large division may be 
reduced to the common division: and all is founded on the Law of 
Nature and Reason, and the revealed Law of God, as all other Laws 
ought to be. 1 Inst. 1 1. 

The Law of Nature is that which God at man's creation infused 
into him, for his preservation and direction; and this is l<x <xterna^ 
and may not be changed: and no laws shall be n\adc or kept, that 
arc expressly against the Law of God, written in his Scripture; as 
to forbid what he commandeth, c5'c. 2 Shep. Abr. 356. 

All Laws derive their force a lege naturx; and those which do 
not, are accounted as no l..aws. Fortescue. No Law will make a con- 
struction to do wrong; and there are some things which the Law 
favours, and some it dislikes; it favoureth those things that come 
from the order of nature. 1 Inst. 183, 197. Also our Law hath much 
more respect to life, liberty, freehold, inheritance, matters of re- 
cord, and of substance; than to chattels, things in the personally, 
matters not of record, or circumstances. Ibid. 137: 4 Rrf). 124 . 

Vol. IV. M 



90 



LAW-BOOKS. 



As to the mode of interpreling Laws, sec I Comm. § 2.— Of the 
general foundation of the Laws of EntfUind^ Id. § 3. — And of the 
countries subject to the Laws of En^laml^ Id. § 4. — See also this 
Diet, titles Irt'lund; Scotland; IHanlatiomi Slalulcsi Commoti Law; 
Canon Lan'; Civil Lnv>^ bcc. kc. 

Law haih also a special signification, wherein it is taken for that 
which is lawful with us, and not elsewhere; as tcniuuby the Curtesy 
of England^ is called tenant by the Law of England. 

LAWS OF ARMS, Ltx armorum.'] Is that Law which gives 
precepts how to proclaim war, make and observe Icajijues and trea- 
ties, lo assault and encounter an enemy, und punish offenders in the 
camp, C5'c. The Law and Judgment ol Arms are necessary between 
two strange princes of equal power, who have no other method of 
determining their controversies, because they have no superior or 
ordinary Judge, but arc supreme and public persons; and by the 
Law of Arms, Kings obtain their rights, rebels are reduced to obe- 
dience, and peace is establi.shed: but when the Laws of Arms and 
war do rule, the civil Laws arc of little or no force. IVeat. 
Laivs 57. 

It is a kind of Law among all Nations, that in case of a solemn 
war, the Prince that conquers gains a right of dominion, as well as 
property over the things and persons he has subdued; and it is lor 
this reason, because both purtics have appealed to the highest tyi- 
liunal that can be, viz. the trial by Arms and War; wherein the 
Great Juflge and Sovereign of the World, in a more especial man- 
ner, seems to decide the controversy. Nate's Hint. L. 73, 74. 

Common things concerning Arms and War, are under the cog- 
nizance of the Constable and Marshal of EtiglaJid^ 13 st. 1. 
r. 2. See titles CoitaUiblf ; Court of Chivalry. 

LAW-Bt)()KS. All books written in the Law are either histori- 
cal, as the Y cay-books; explanatory, such as Staii7idf'jrdt\ Treatise 
of the Royal Prerogative; miicellaneous, as the Abridgments of the 
Law; monological, being on one ceruin subject such as Lamdard's 
Justice of Peace, C5'c. — Fulbcck'n Paralldy c. 3. The books of Reports 
have such great weight v, ith the Judges, that many of them are as 
highly valued as the Nci/i-Jti^a Prudfiitum among the Komatmy which 
■were authoritative. JTouI'i- Just. 10. 

The decisions of Courts (says ntacknionc) are held in the highest 
regard, and are not only preserved as authentic i^ecords in tlie trea- 
suries of the several Courts, but are handed out to public view in 
the numerous volumes of Rtrfiorts which furnish the Lawyer's li- 
brary. These Reports are histories of the several Cases, with a 
short summary of the proceedings, w hich are preserved at large in 
the record; the arguments on both sides, and the reasons the Court 
gave for its judgment, taken down in short notes by persons pre- 
sent at the determinations. And these serve as jjidexes to and also 
to explain the Records, which always, in matters of consequence and 
nicety, tlie Judges direct to be searched. 

These Reports are extant in a regular scries, from the reign of 
King Edward \\. inclusive; and fiom this time to that of King 
Hctiry VI n. were Uxken by the Proihoaotaries or Chief Scribes of 
the Court at the expence of the Crown; and published annually; 
Avhence they are known under tiie denomination of the Ytar-IJooks. 
niackntoiic proceeds to express his u ish that this beneficial custom 
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\)Ac\ Ijcen continued. He laments the deficiency and inaccuracy of 
the many Reports from thai time to the period in which hr wrote; 
and the neglect ot the appointment which King Jac. 1., at ilic in- 
stance of Lord Jiacon^ made of fwo reporters, with a stipend for that 
purpose. 1 Comm. lu'.rod. § 

This evil has however heen since, in a great measure, remedied, 
by several periodical publications of Reports ot the Cases deter- 
mined in the Courts of Law and l-.riuity, soon after the end of the 
Terms in which they are decided. The public encouragement gis en 
to these works, seems a more ade(|uate niode of reward than Royal 
munificence could devise; even in a reign distinguished for the 
patronage of learning and genius. And there is now cvei*y reason 
to expect that a plan so well supported will conthiue to be adopted, 
as long as ii shall please Providence to preserve Law, and the 
Courts of Law, in Great Jh ituin. 

Some of the most valuable of the antient Reports are those pub- 
lished by Lord Chief Justice Coke; and these arc generally cited, 
by way of excellence, as The Rcfiorts; thus, 1 lic/i. 2 Rcji. 
while other Reports are cited by the name of the Reporter, 1 Fentr: 
1 Salk. iJfc. 

Besides the Reporters, there arc also other authorities to whom 
great veneration and respect are paid by the students of the Common 
Law. Such are Glaiivil^ Bmclon^ Britton^ FUta^ Hmtt^ham^ Liltletony 
Siat/iam^ Brooke^ lu/z/terbtrrty ^faundforde^ and cihers of antient date. 
\^//ah-y HaiL'kinny Fonter^ and others of modern date, among whom 
the author of the Commentaries now holds an honourable rank.J 
Their treatises are cited as authority, and are evidences that cases 
have formerly happened in w hich such and such points were deter- 
mined, which are now become settled and firs*, principles. One of 
the last of these methodical writers (according to hlackatonc) in 
I>oint of time, whose works iire of any intrinsic authority in the 
Courts of Justice, is Sir Edivard Coke; commonly called Lord Ccke^ 
from his having been, as was already mentioned, Lord Chief Jus- 
tice — He left four volumes of institutes; the first being a very- 
extensive comment upon a little excellent treatise of Tenures com- 
piled by Judge Littleton^ in the reign of Kdivurd IV. This is gene- 
rally called Coke-Liitlfto7ty (meaning Cokr upon Litttetou^) nwA is so 
cited by lawyers; or still more usually as Mrnt Institute. This has 
been since enlarged by the very learned and laborious notes of Mr. 
Hargrave and Mr. Butler; and taken altogether, is a book of the 
greatest value and highest authority in the Law. 

Of late also have aj)pcared a vast variety of .'Ihridgmcvts of Ge- 
neral Law; and ii!ystc7/is of particular branches of it; which, with 
the SfatuifH at Large, and other pul)lications, swell Lawyers' libra- 
ries to a size which they perhaps, as well as their clients, would be 
glad to see lessened. Kut the delay imputed to, rather than suffer- 
ed in Courts of Justice, and the multiplication of cases and deter- 
minations, is a price which every free and opulent commercial na- 
tion must pay for the ur..jmerable blessings it enjoys, under such a 
Government as that long established in this countiT'. See Alontcs- 
f/uieu S/iir. of Law f:, lib. vi. c. 2. 

LAW-DAY, Lagcdaijum.] Called also view of Frankpled, or 
Court-Leet; was any day of open court; and commonly used for fh<» 
Courts of a county or hundred 
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LAWING OF DOGS. The cutting off several claws ot the fore- 
feet of (logs in the forest. See Forest. 

LA WLESS-COURT. A Court held on King'n'Hill at Rochford in 
Essexy on Wednesday morning next after Altchaelmaa-Day, yearly, 
at cock-cHAving; at which court they whisper and have no candle, 
nor any pen and ink, but a coal: and he that owes suit or service 
there, and appears not, forfeits double his rent. This Court is men- 
tioned by Camden, who says, that this servile attendance was imposed 
on the tenants, for conspiring at the like unseasonable time to raise 
a commotion. Camd. liritan. It belongs to the honour of Raleigh^ 
and is called Lawless, because held at an unlawful hour; or quia 
dicta sine lege. The title of it is in rhyme, and in the Court Rolls' 
runs thus : 

King's-hill in > Curia de Domino RegCf 
Rochford. 5 Dicta hine lege, 

Ttnta est ibidem 

Per ejusdem comuetudincm^ 

Ante or turn notia 

L.uccat niai fiolus, 

Senescatlus hoIub 

J^V scribit nifti colis 

Toties voluerit 

Gailm ut caritavcrity 

Per cujua soli sonitus 

Curia est summonitus; 

Clamat clam firo rege 

In curia sine lege, 

Et nisi cito venerint 

Citius fietniturrint, 

Et nisi clam acredarU 

Curia nan attcndat, 
Qui venerit cum lumint erat in regimine 
Et dum tunt sine lumint-, ca/tti sunt in criminc, 

Curia sine cura. 

Jurata de injuria. 
Tenta ibidan die Mercurii (ante dirm ) fxroximi fiost festuvi 
Sancli Michaelis armo regni regis, £cc. 

LAWLESS M AN, Exlex,'] An outlaw. Bract, lib. 3. c. 1 1. 

LAW OF MARQUE, from the Germ, march, i. e. Hmes.^ Is 
where they are driven to it, do take the shipping and goods of that 
people of whom they have received wrong, and cannot get ordinar)- 
justice in another territory, when they can take them within their 
own bounds and precincts. Staf. 27 Ed. 3. .5/. 2. c. 17. 

LAW MARTIAL. See title Courts Martial. 

LAVV^ MERCHANT, Lrx mrrcaforia.'] A special law differing 
from the Common Law of England, proper to merchants, and part 
of the Law of the realm. .And the charta mercatoria, 13 Ed. 1 stat. 
3, grants this perpetual privilege to merchants coming into this 
kingdom. See also Stat. 27 hd. 3. .v/. 2. cc. 2, 13, 17, 19, 20: Co. 
Lit. 182: and this Diet, title Custoju of Merchants. 

LAW PROCEEDINGS, Of all kinds, as writs, processes, plead- 
ings, isfc. are to be in the English language, by stats. 4 C o. 2. r. 26:. 
5 Geo. 2. c. 27. Except known abbreviations and technical terms, 
Stat. 6 Geo. 2. c. 13. See title Pleadings I. 3. 
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LAW SPIRITUAL, Lex >i/uritualh,'] The Ecclesiastical Law, 
allowed by our laws where it is not against the Common law, nor the 
statutes and customs of the kinj^dom: and regularly according to 
such Ecclesiastical or Spiritual Laws, the Bishops and other 
Ecclesiastical Judges proceed in causes within their cognizance. 
Co. Lit. 344. It was also called Law Christian; and, in opposition to 
it, the Common Law was often called Lex Terrena., Istc. See titles 
Canon Laiv; Court ft^ Ecclfsiastical. 

LAW OF THE STAPLE, (mentioned in stat. 27 Ed. 3. »tai. 2. c. 
22,) is the same with Law Merchant. See 4 Insi. 237, 238, and this 
Diet. tit. Uta/ile. 

LAWNS. Sec Cambrick. 

LAWYER, Leg-istOy LegLs/iiritus, Jarisconaultus. By the Saxons 
called lahman;^ A Counsellor, or one learned in the law. See titles 
Barrister; .^irrornetj. 

LAXELIT. See Laghslite. 

LAY-CORPORATIONS, are of two sorts, civil and eleemosy- 
nary. The civil are such as aix* erected for a variety of temporal pur- 
poses. The eleemosynary sort are such as are constituted for the 
perpetual distribution of the free alms, or bounty, of the founder of 
them to such persons as he hath directed. See title Cor/ioration. 

LAY LW^ESTITURE of BISHOPS. Election was, in very early 
Umes, the usual mode of elevation to the episcopal chair throughout 
all Christendom; and this was promiscuously performed by the Laity 
as well as the Clergy: till at length, it becoming tumultuous, the 
Emperors and other Sovereigns of the respective kingdoms of Lu- 
ro/if took the appointment in some degree into their own hands; by 
reserving to themselves the right of confirming these elections, and 
of granting investiture of the temporalties, which now began almost 
universally to be annexed to this spiritual dignity; without which 
Confirmation and Investiture, the elected Bishops could neither be 
consecrated nor receive any secular profits. This right was acknow- 
ledged in the Emperor C/taricmagnr J. D. 773, by Pope Hadrian L 
and the council ot Later an ^ and universally exercised by other Chris- 
tian princes: but the policy of the Court of Home at the same time 
began by degrees to exclude the Laity from any share in these elec- 
tions, to confine thtm wholly to the clergy, which at length was com- 
pletely effected; the mere form of election appearing to the people 
to be a thing of little consequence, while the Crown was in posses- 
sion of an absolute negative, which was almost equivalent to a direct 
right of nomination. Hence the right of appointing to Bishopricks 
is said to have been in the Crown of England^ (as well as other king- 
doms in Eiuro/tey) even in tlie 'Saxon times; because the rights of 
confirmation and Investiture were in cfl'cct (though not in form) a 
right of complete donation. But when, by length of time, the cus- 
tom of making elections by the clergy only was fully established, tht- 
Popes began to except to the usual method of granting those investi- 
tures, which was fur anyiulum ct bacitlum^ by the Prince's delivering 
to the Prelate a ring, and pastoral staft' or crosier; pretending, thai 
this was an encroachment on the Church's authority, and an at- 
tempt by these symbols to confer a spiritual jurisdiction: and Pope 
Qrtgory VII. towards the close of the eleventh century, published a 
buUe of excommunication against all Princes who should dare to 
confer Investitures, and all Prelates who should venture to receive 
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them. This was a bold step towards effecting the plan then adopted 
by the Nomun sec, of rendering the Clergy entirely independent of 
tlic civil authority: and long and eager were the contests occasioned 
by this papal claim, lint at length, w hen the Empe^ror Henry V. 
agreed to remove all suspicion of encroachment on the spiritual cha- 
l'acter,by conferring Investitures forthc future fier scr/Urum^ and not 
/ler an^iulum c( hucidum; and when the Kings oi Kfigland and France 
consented also to alter tlie form in their kingdoms, and receive only 
homage from the Bishops for their temporalties, instead of in- 
vesting them by the ring and crosier, the Court of Rome found it 
prudent to suspend for awhile its other pretensions. 

This concession was obtaincil from King Ilrnry the First in JKng- 
landy by means of that obstinate and arrogant prelate Archbishop 
yJn»clm: but King Jo/in (about a century afterwards) in order to ob- 
tain the protection of the Pope against his discontented barons, was 
also prevailed upon to give up by a charter, to all the monasteries 
and cathedrals in the kingdom, the free right of electing their Pre- 
lates, w hether Abbots or Bishops: reservhig only to the Crown ihc 
custody of the temporalties during the vacancy; the form of granting 
a licence to elect, (which is the original of our conge d\slire^) on re- 
ivisal whereof the electors might proceed without it; and the right 
of approbation afterwards, w hich was not to be denied without a 
reasonable and lawiul cause. This grant was expressly recognized 
and confirmed in King Jo/ni's Magna C/iur/a., and was again estab- 
lished by statute 25 J^d. 3. 6. § 3. 

But by suitute 25 N. 8. c. 20, the ancient right of nomination was, 
in effect, restored to the Ci-own. Sec I Comm. 377: and this Diet, 
title Bishufi, 

LAY-EEE,yeo</w77i laicum,'] Lands held in fee of a laylord, by the 
common services to which niilitary tenure was subject; as distin- 
guished from the ecclesiastical holding in frankalmoign^ discharged 
from those burdens. Kenneths GIohs. See title Tenures. 

LAYMAN, One that is not of the Clergy; the Latin word Laian 
signifying as much /lo/iiduAy that which is common to the people, 
or belongs to the luity. LiL Diet. 

LAYSTALL, Sax.] A place to lay dung or soil in. 

LAZAUETS, Places where quarantine is to be performed, by 
persons coming from infected countries. Escaping from them, felo- 
ny without benefit of clergy. See Htats. I Jac. I.e. 31: 26 Geo. 2. c. 
6: 29 Geo. 2. c. 8: and this Diet, title Plague. 

LAZZl. The Saxonn divided the people of the land into three 
ranks; ihc first they called Fdiliugi, w hich were such as are now 
nobility; llic second were ternjcd J'rilingiy from /riling signifying 
that he was born a freeman, or of parents not subject to any servitude, 
which arc the present gentry: and the third and last were called Laz- 
zi, as born to labour, and being of a njore servile state than our ser- 
vants, because they could not depart from their service without the 
leave of the lord; but were fixed to the land where born, and in the 
nature of slaves: hence the word/orr/, or lazy, signifies those of a 
servile contlition. Ai/lsardus de Saxombuny lib. 24. — It is renuirkable 
lhat the lower class of people at Aa/des arc called Lazaroni. 

LEA OF Y.ARN, A quantity of yarn, so called; and at Kidder- 
minster it is to contain 200 threads on a reel four yards about. Sec 
.-tffi '. " Car. I. c. 8. 
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LEAD, Sieal'mg of lead affixed to a house, b'c. transportation for 
Beven years. 4 Geo. 2. r. 32. And see stat. 29 Geo. 2. c. 30, and this 
Diet, titles Fdomj-, Larceny II. 

LEAGUE, An agreement between Princes, ^c. Also a measure 
of way by sea, or an extent of land, containing most usually three 
miles. Breakers of leagues and truces, how punished for offences 
done upon the seas. Sec atats. 4 H. 5. c. 7: 31 H. 6. c. 4: See titles 
Conservator of the Truce; Truce. 

LEAK, or LECHE, from Sax. Leccian^ to let out water.] In the 
bishoprick of Durham is used for a gutter; so in Yorkshire any 
slough or watery hole upon the road is called by this name: and 
hence the water tub to put ashes in to make a lee for washing of 
clothes, is in some parts of England termed a Leche. Cowell. 

LEAKAGE, An allowance of twelve fier cent, to merchants im- 
porting wine, out of the customs; and of two barrels in twenty-two 
oC.ale to brewers, kJfc. out of the duty of Excise. Merck. Diet. 

LEAP, A net, engine or wheel, made of twigs, to catch fish in. 
Stat. 4 5 IV. 71/. f. 23. See J.e/ia. 

LEAP-YEAR. See titles BinHextile; Year. 

LEASE, 

From locatio^ lettini^; otherwise called a Dt7m:ie, dimisfiio^ from diutit- 
Ure to depart with.] A letting of lands, tenements or hereditament^ 
to another for tcnn of life, yeajs, or at will, for a rent reserved. 
Co. Lit. 43. 

A LEASE is properly a conveyance of any lands or tenements, 
usually in consideration of rent, or other annual recompcncc, made 
for life, for years, or at will; but always for a less time than the 
Lessor hath in the premises; for if it be for the whole interest it is 
more properly an asslgnmeiu, than a Lease. He that letteth is call- 
ed the LcstHor^ and he to whom the lands, ^c. are let, is called the 
Lc/i9ee. SVie/i. Touch^t.c. 14: 2 Comm. c. 20. 

A Lease for years is also thus defined: A contract between Lessor 
and Lessee for the possession and profit of lands, ^c. on the one side, 
and a rccompencc for rent or other income on the other. Bac. ylbr. 
title Leases. 

This word is also sometimes, though improperly, applied to the 
estate, i. c. the title, time, or interest the Lessee hath in the thing de- 
mised; and then it is rather referred to the thing taken or had, and 
the interest of tlie taker therein; but it is more accui'ately applied 
rather to the manner or means of attaining or coming to the thing 
letten. Sec ^>he/t. Touch&t.c. 14. 

The usual words of operation in a Lease arc " Demise, grant, and 
to farm Icl, — dimi/dy concemiy <S^ ad ^firmam tradidi.**—Farrti or J'eormcy 
is an old Sa.von word signifying provisions. S/idm. Gloan. 229. And 
it came to be used instead of rent or render, because antiently the 
greater part of rents were reserved in provisions; in corn, in poul- 
try, and the like; till the use of money became more fre(juent; so 
that a farmer, ^^rwariusj was one who held his lands upon payment 
of a rent or ftorme: though at present, by a gradual departure 
from the original sense, the word farm is brous:ht to signify tlie 
veiy estate or lands so held upon farm or rent. By this convey- 
ance an estate for life, for years, or at will, may be created either 
in corporeal or incorporeal hereditaments; though livery of seisin is 
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indeed incident and necessary to one species of Leases, viz. Leases 
for life of corporeal hereditaments, but to no other. 

Whatever restriction, by the severity of the feudal law, might, in 
times of very high antiquity, be observed with regard to Leases; (see 
title r^-wwre-*;) yet by the Common Law, as it has stood for many cen- 
turies, all persons seised of any estate might let Leases to endure so 
long as their own interest lasted, but no longer. Therefore Tenant 
in fec-siniplc might let Leases of any duration, for he hath the whole 
interest; but tenant in tail, or tenant for life, could make no Leases 
which should bind the issue in tail or reversioner; nor could a hus- 
band, seised Jure uxorifty make a firm or valid Lease for any longer 
term than the joint lives of himself and his wife, for then his inte- 
rest expired. Yet some tenants for life, where the fee-simple was in 
abeyance, might (with the concurrence of such as have the guardi- 
anship of the fee) make Leases of equal duration with those grant- 
ed by tenants in fee-simple; such as parsons and vicars with consent 
of the patron and ordinary. Co. Litt. 44. So also bishops ahd deansf 
and such other sole ecclesiastical corporations as are seised of the 
fee-simple of land in their corporate right, might, with the concur- 
rence and confirmation of such persons as the law requires, have- 
made Leases for years, or for life, estates in tail, or in fee, without 
any limitation or control. And corporations aggregate might have 
made what estates they pleased, without the confirmation of any 
other person whatsoever. Whereas now by several statutes, this 
power where it was unreasonable, and might be made an ill use of, is 
restrained; and, where in the other cases the restraint by the Com- 
mon Law seemed too hard, it is in some measure removed. The 
former statutes are called the restraining; the latter, the enabling 
statute, 2 Comm. c. 20. See fiost. II. 

Having premised thus much, the further information on this sub- 
ject may be thus conveniently classed: * 

I. Of Leases in genera/; by /icrsons enabled to make them at 
Common Larj. 

1. Of the jVature of a Lease-, and Leasehold Estate^ and the 
Construction of Jl'ords in granting thereof. 

2. By ivhom Leases 7nay be granted; and herein shortly of 
Leases made by virttie of Powers,— [See also this Dic- 
tionary, title Power.'] 

3. Of Covenants in Leases^ and how far Assignees are affect' 
ed by them^ — See also tliis Dictionary, titles Covenants; 
jlssignment.] 

4. Of the Kxfiiration of Leasehold Tenures^and of Xotice to te- 
nants to (juit — [See also this Dictionarv-, title Ejectment.] 

II. Of Leases under the enabling and restraining Statutes. ' 
III. Of Accefitance of Rent. 



For other matters relative to Leases, see particularly Bac. Jbr. 
title " Leases and Terms f^jv Years" recommended bv Blackstonc 
to particular notice. See also 6V;r//. Touehst. c. 14; and this Dictiona- 
ry, titles Rent; Deed; Surrender; and the other titles above referred 
'o. See the itats. 4 Ceo. 2. r. 18: 1 1 Geo. 2. c. 19, under title Renf. 



1 . Where it shall 

2. Where it shall not 
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I. 1 . A Lrask may be made either in writing or by word of mouth: 
it is sometimes made and done by record, as Rccovcnj^ Sec. und 
sometimes and most frequently by writing, called a Lease by Inden- 
ture; albeit, it may be also made by deep-poll; and sometimes also it 
is (as it may be of land or any such like thing gruntable without 
<lecd for life, or never so many years) by word of mouth, without 
uny writing; and then it is called a Lea.se-fiaro/. Shcfih. Touchnt. c. 14. 
But by the s(^alute of frauds, fifa/. 29 C. 2. r. 3, Leases of lands must 
be in writing, and signed by the parties themselves, or their agents 
duly authorised, otherwise they will operate only as Leases at Will; 
exce/i/ Leases not exceeding three years. 

A parol agreement to lease lands for four yejirs creates only a 
tenancy at will. 4 Terjn Re/i. 680. — But see 8 Term Refi. 3. that a 
Lease by parol enures as a tenancy from year to year; the meaning 
of tlie statute of frauds being that such an agreement should not 
operate as a Term. 

A Lease may be made by all the ways above mentioned, cither for 
life, for years, or at will — J'or life; as for life of the Lessee, or 
another, or botli. — For years; i. c. for a certain number of years, as 
10, 100, 1000, or 10,000 years, months, weeks, or days, as the Lessor 
and Lessee do agree. And then the estate is properly called a term 
for years; for this woixl term doth not only signify the limits and li- 
mitation of time, but also the estate and interest that doth pass for 
that time. These Leases for years do some of them commence in 
firarsentiy and some in futuro at a day to come; and the Lease that is 
to begin /// futuro is called an interesse termini^ or future interest.— 
At will; i. c. when a lease is made of land to be held at the will and 
pleasure of the Lessor and Lessee together; and such a Lease may 
be made by word of mouth, as well as the former. S/te/i/i. Toiichst. 
c. 14. 

If the Lease be but for half a year, or a quatter, or any less time, 
tills Lessee is respected as a tenant for years, and is styled so in some 
legal proceedings; a year being the shortest term which the law in 
this case takes notice of. Litt. § 58. 

These estates for years were originally granted to mere farmery 
OP husbandmen, who every year rendered some equivalent in money, 
provisions, or other rent, to the lessors or landlords; but in order to 
encourage them to manure and cultivate the ground, they had a per- 
manent interest granted them, not determinable at the will of the 
Lord; and yet their possession was esteemed of so little consequence, 
that they were rather considered as the bailiffs or servants of the 
I.,ord, who were to receive and account for the profits at a settled 
price, than as having any property of their own; and, therefore, they 
were not allowed to have a freehold estate; but their interest (such 
as it was) vested after their deaths in their executors, who were to 
make up the accounts of their testator with the Lord and his other 
creditors, and were entitled to the stock upon the farm. The Lessee's 
estate might also, by the antient law, be at any time defeated by a 
common recovery, suffered by the tenant of the freehold, which an- 
nihilated all Leases for years then subsisting; unless afterwards 
renewed by the recovercr, whose title was supposed superior to his 
by whom those Leases were granted. Co. Liti. \6. i 

While estates for years were thus precarious, it is no wonder that 
they were usually very short, like the modern Leaser upofi raok- 

VoL. IV. X 
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rent; and, indeed, \\ c arc told, that by the anticnt law no Leases for 
more thain foriy years were allowable; because any lonj^ci- posses- 
sion (especially when ^iven without any liv ery, declaring the nature 
and duration of the estate) mi^ht tend to defeat the inheritance. 
Alirr. c. 2. § 27: Cj. IJtt. 45, 6. Yet this law , if ever it existed, was 
soon antif|Uated; for w e may observe, in JMadox's collection of an- 
lient instnunciUs, some Leases for years of a pretty early date, which 
considerably exceed that period; and long terms for tlircc hundred 
or one thousantl yc:.rs were certainly in use in the time of Kdxvard 
III, and probably of Edivard L But certainly when by the .ntat. 21 
Urn. 8. c. 3, the termor (that is, he w ho is entitled to the term oi 
years) was protected against these fictitious recoveries, and his in- 
terest rendered secure and permanent, long terms began to be more 
frequent than before; and were afterwards extensively introduced, 
being fomid extremely convenient for family settlements and mort- 
gages; continuing subject how ever to the same rules of succession, 
and with the sanic inferiority to freeholds, as when they were little 
better than tenancies at the will of the landlord. 2 Comm. c. 9. 

Every estate w hich must expire at a period certain and prefixed, 
by whatever words created, is an estate for years, and therefore this 
estate is frequently called a tenn, irrminus, because its duration or 
contiiuiance is bounded, limited, and determined; for every such 
estate must have a beginning and certain end. C%. Litf. 45. But irf 
certum tst^tjuod certumra/di /iotc^rnhcrtfoTe if a man make a Lease to 
another, for so many years as J. A', shall name, it is a good Lease for 
years; for though it is at present uncertain, yet when J. S. hath nam- 
ed the years, it is then reduced to a certainty. 6 Jit/i. 35. If no day 
of commencement is named in the creation of this estate, it be- 
gins from the making or delivery of the Lease. Co. Litt. 46. A 
Lease for so many years as -S*. shall live, is void from the begin- 
ning; for it is neither certain, nor can ever be reduced to a certain- 
ty, during the continuance of the Lease. Co. lAit. 45. And the same 
doctrine holds if a parson make a Lease of his glebe, for so many 
years as he shall continue parson of Off//*, for this is still more uncer- 
tain. But a lease for twenty or more years if J. A', shall so long live, 
or if he should so long continue parson, is good; for there is a cer- 
tain period fixed, beyond w hich it cannot last, though it may deter- 
mine sooner on the death of J. 5. or his ceasing to be parson there. 
Co. Lilt. Ah. 

If a parson makes a Lease of his glebe for three years, and so 
from three years to three years, so long as he shall be parson, it is 
a good Lease for six years, if he continue parson so long. 6 Relu 35: 
o Cro. 511. 

The law reckons an estate for years inferior in interest, as com- 
pared to an estate for life, or an inheritance; an estate for life, even 
if It be Imr aufer vit^ is a freehold; but an estate for a thousand years 
is only a chattel, and reckoned part of the personal estate. Co. Litt. 45. 
Hence it follows, that a Lease for years may be made to commence 
in fitturo^ though a Lease for life cannot. As if one grants lands to an- 
other to nold from MichadmaH next for twenty ye^u-s, this is good; 
but to hold from Michaehmm next for the term of his natural liie, is 
void, tor no estate of freehold can commence in futurrj^ because it 
canmjtbe created at common law without iivery of seisin, or corpo- 
ral possession of the Und; and corporal possession cannot be given 
of an estate now, which is not to commence now, but hereafter- 
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5 Rcf}. 94. And because no livei-y of scisi:i is necessary to a Lease 
for years, such Lessee is not said to be tseistd^ or to hjvc legal seisin 
of the lands. Nor indeed docs the bare lease vest any estate i;i ihe 
Lessee; but only gives him a right of eniry on the tenement, which 
right is called, as has been already remarked, his interest in the terniy 
or inttressc termini: but when he lias actually so entered, and there- 
by accepted the grant, the estate is then and i-vt before vested in 
him, i ud he is fiossfsscd, not properly of the land, but of the '( r; * of 
years; ihe possession or seisin ofihe land renuvining still in him who 
hath the freehold. Co. Liu. 46. Thus the word tmn does not mere- 
ly signiiy the limc specified in tlwj Lease, but the estate also and 
interest that passes by that Lease; and therefore the trnn uray ex- 
pire, during the continuance of the tinie^ as by surrender, forfeiture, 
and the like. Tor which reason, if one grant a Lease to for the 
term of three years, and after the expiration of the said term, to S. 
for six years, and surrenders or forfeits his Lease at the und of 
one ycar^ Ji's interest shall immediately take elVect; but if the re- 
mainder had been to B. from and after the expiration of the said 
ehrrt' yt-ars, or from or after the expiration of the said timt' in this 
case /i's interest will not ccnnmence till the time is fully elapsed, 
whatever may become of ./*s term. Co. Lift. 45. 

Generally, to the making of a good Lease several things necessarily 
concur; there must be a Lessor not restrained for making a Lease; 
a Lessee not disabled to receive; a thing demised which is demisa- 
ble, and a sufficient description of the thing demised, £2*^. If it be 
for years, it must have a certain commencement and determination; 
it is to have all the usual ceremonies, as scaling, delivery, isfc. and 
there must be an acceptance of the thing demised. Litt. § 56: 1 Inst. 
46: Plowd. 273, 523. Whether any rent be reserved upon a Lease 
for life, years, or at will, or not, is not material, except only in the 
cases of Leases made by tenant in tail, husband and wife, and eccle- 
siastical persons under stat. 32 H. 8. c. 28. (See /tout IL) ^hefi. 
Touchnt. c. 14. 

A freehold Lease for three lives, differs from a chattel Lease only 
in this, viz. That habendum is to the Lessee, his heirs and assigns, 
for and during the natural lives of him the said C". D. E. his wife, 
and T. D. his son, and during the life natural of every and cither of 
them longest living. And in every covenant, the Ljcssee covenimts 
for himself, his heirs and assigns; and the covenants are the same as 
in a chattel Lease; with the wUliiion of a letter of attorney at the end, 
lo deliver possession and seisin, as in a deed of feoffment. Diet. 

A demise having no certain commencement is void; for every 
contract sufficient to make a Lease ought to have certainty 'u\ com- 
mencement, in the continuance, and in the end. Vaiigh. 85: 6 Refi. 
35. A Lease at v. ill, is at the will of the Lessor or Lessee; or regu- 
larly at the will of both parties. 1 Inst. 55. 

Leases exceeding three years must be made in writing: and if the 
substance of a Lease be put in writing, and signed by the parties, 
though it be not sealed, it shall have the efi'ect of a Lease for years, 
life. iVood'a Inut. 266. hut a Lease in writing, though not under 
seal, cannot be given in evidence, unless it be stamped. 1 Term Re/i. 
735. Articles v. ith covenants to let and make a Lease of lands, for 
a certain term, at so much rent, hath been atljudged a Lease. Cro. 
Eliz. -tye. In a-cove.nant wi^h the words * have, posses iviid occ^upv 
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lands, in consideration of a yearly rent, without the word demise,* it 
was held a good Lease: and a licence to occupy, take the profits, '<:fc. 
which pussclh an interest, amounts to a Lease. 3 Bulnt. 204: 3 ^alk. 
223. An agreement of the parties, that the Lessee shall enjoy the 
lands, will make a Lease; but if the agreement hath a reference to 
the Lease to be made, and implies an intent not to be perfected til! 
then, it is not ape. feet Lease until made afterwards. Bridg. 13: 2 
Sht/i. jlbr. 374. If a man, on j)romise of a Lease to be made to him, 
lays out money on the premises, he shall oblige the Lessor after- 
wards to make the Lease; the agreement being executed on the 
Lessee's pai't, where no such expence hath been, a bare promise of 
the Lease for a term of years, though the Lessee have possession, 
shall not be good without some writing. Prexed. Can. 561. See title 

A paper containing words of present contract, with an agreement 
Ihut the Lessee should take possession immediately, and that a 
Lease should be executed in fiuure, operates only as an agreement 
for a Lease, and not as a Lease itself. — 1 7Vrm J<c/i. 735. 

An instrument on an agreement-stamp reciting that ^. in case 
he should be entitled to certain copyhold premises on the death of 
J5. would immediately demise the same to C; declaring, that he did 
thereby agree to demise and let the same, with a subsequent cove- 
nant to procure a licence to let, from the Lord, operates as an agree- 
ment for a Lease, and not as an absolute demise. 2 Term Rep. 739. 

Words in an agreement that .i. shall hold and enjoy, iJfr. if not 
accoujpanied with restraining words, operate as words of present 
demise; otherwise, if they be followed by others, which shew that 
the parties intended that there should be a Lease in future. The 
whole must depend on the intention of the parties. 5 Term Rv/i. 163. 

These words in an instrument, Be it remembered, that /. B. 
hath let, and by these presents doth demise, ijfc." held to operate as 
a ])rcsent demise, although the instrument contained a further co- 
venant for a future Lease. 5 Term Hep. 165. 

■ Though a Lease for life cannot be made to commence in futuro^ 
by the common law, because livery cajmot be made to a future estate, 
yet where a Lease is made for life, hahtTtdum at a day to come, and 
after the day the Lessor makes liven', there it shall be good; and a 
Lease in reversion may be made for life, which commences at a day 
that is future. 5 Rep. *'4: Hob. 314: I In.^t. 5. A Le^ise for years may 
begin from a day past, or to come, Mi^iaelmas last, ChriHtmait next, 
three or four years after, or after the death of the Lessor, ^c. though 
a term cannot commence upon a contingency which depends on an- 
other contingency. 1 In.st. 5: 1 Rep. 156. If one make a Lease for 
years, after the death of./. B. if he die within ten years, this is a good 
lease, in case he dies within that lime, otherv.ise not. Plowd 70. 
And where a man has a le:tse of lands for eighty years, and he grants 
it to another to hold for thirty yeurs, to begin after his death, it will 
be good for the whole thirty years, provided there be so many of 
the eighty to come at the time of the death of the Lessor. Bro. 
Grant. 54: 1 Rep. 155. A Lease made from the Lessor's death, un- 
til a certain year, (/. e. A. D. 1800,) is good: and if a Lease be during 
the minority of./. 5. or until he shall come to the age of twenty -one 
years, these are good Leases; ^ivd if he dies before his full age, the 
Lease is ended. I/od. 155. A person grants a rent of 20/. a year, till 
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an huiKired pounds be paid, it is a Lease of the fent for five years, 
Co. Litt. 42. If a man makes a Lease of land to another, until he shall 
levy out of the profits one hundred pounds, or he is paid that sum, 
i^c. this will be a Lease for life, determinable on the payment of the 
hundred pounds, if livery and seisin be made; but if there is no live- 
ry, it will not be good for years, but void for incertainty. 2 1 Asais. 
18 Plouxi. 27: 6 Re/t. 35. See Livery of ^irisin. 

A Lease for years to such person as J. B. shall name, is not good; 
though it may be for so many years as he shall name, not as shall be 
"named by his executors, cTc for it must be in the life-time of the 
Parties. Bof). 173: Moor9\\. 

If one makes a l^ease for a year, and so from year to year, it is a 
Lease for two years; and aftemards it is but an estate at will. 1 Mod. 
4: I Lutiu. 213. And if from three years to three years, it is a gootl 
Lease for six years; also if a man make a Lease for years, without 
saying for how many, it may be good for two years, to answer the 
plural number. JVood^s Inn/it. 265. 

Lease for one year, and so for two or three years, or any further 
term of years, as Lessor and Lessee shall think fit and agree, after 
the expiration of the said term of one year; this is a good Lease for 
two years; and after every subsequent year begun, is not determina- 
ble till that be ended. 1 ]\ 'ils. fiart 1. //. 262. But if the original con- 
tract were only for a year, or if it were at so much //rr ann. rent, 
without mentioning any time certain, it would be a tenancy at will 
after the expiration of the year; unless there were some evidence 
by a n guiar payment of rent annually or half yearly, that the intent 
of the parties was that he should be tenant for a year. Bull. jW /*. 
84. (2d edit.) 

A Lease in 1785 for three, six or nine ycai's, determinable in 1788, 
91, 94, is a Lease for nine years, detenninable at the end of three 
or six years, by either of the panics on giving reasonable notice to 
quit. 3 Term Rrfi. 463. 

If a tenant from year to year hold fov/our or ^ve years either he 
or his landlord, at the expiration of that time, may declare on the dcr 
mise as having been made for such a number of years. I lerm Re/i. 
380: See Salk. 414. 

In case of a tenancy from year to year, as long as both parties 
please, if the tenant die intestate, his administrator has the same in- 
terest in the land which the Intestate had. 3 7rrm Re; . 13. 

A Lessee hath a term for a year by parol, and so from year to 
year, so long as both parties please; if the Lessee enters on a secoiul 
year, he is bound for that year, and so on; and if there is a Lease by 
deed for a year, and so from year to year as long as both parties 
agree, this is binding but for one year; though if the Lessee enters 
upon the second year, he is for that year bound: if it is for a year, 
and so from year to year, so long as both parties agree, till six years 
expire; this is a Lease for six years, but determinable every year at 
the will of either paity; but if it is for a year, and so from year to 
year till six years determine, this is a certain Lease for six years. 
Mod. Ca. 215. If A. make a Lease of land to /i. for ten years, and h 
is agreed between them, that he shall pay fifty pounds at the end of 
the said term, and if he do so, and pay fifty pounds at the end of 
every ten years, then the said B. shall have a perpetual demise and 
grant of the lands, from ten years to ten years continually following, 
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extra mtmariam hominum^ See. Though this be a good Ecasc for Ihfe 
firbt ten years, as for all the rest, it is incertaiii and void; by cove- 
nant a further Lease may l)C made for the like term of years. Plowd. 
192: 2 ^hrf}. jibr. 376. 

^. and B. covenant in a Lease for sixty -one years, " that at any 
lime within one year after the expiration of twenty years of the said 
term of sixty-one years, upon the request of the Lessee, and his 
paying 6/. to the Lessors, they would execute another Lease of the 
premises unto the Lessee, for and during the further term of twenty 
years, to commence from and after the expiration of the said term of 
sixty-one years, and so in like manner at the end and expiration of 
every twenty years, during the said term of sixty-one years, for the 
like considcrution, and upon the like request, would execute another 
Lease for the further icrm of twenty years to commence at and from 
the expiration of the term then last before granted." Under this cove- 
nant the Lessee raimot claim a further term of twenty years after the 
end of the Lease; if he has omitted to claim a farther term at the end 
of the first and second twenty years in the Lease. 1 Term Rcji. 229. 
See liutcmun v, Murray^ Pari. Casrd^ tit. Lease. 

A Lease made to a man for seven ycai*s, if D. shall live so long, 
who is dead when the Lease is made; by this the Lessee hath an 
absolute Lease for seven years. 9 He/i. 63. Lease for life is granted, 
and says, that if the Lessee within one year do not pay 20,s. then he 
shall have but a Lease for two years: here, if he pays not the money, 
he shall have only the two years, although livery of seisin be had 
thereon. I Ivse. 218. If a Lease be made to ^. B. during his own 
life, and the lives of C. and 1). it is one entire estate of freehold, and 
shall continue during the three lives, and the life of the survivor of 
ihcm; and though the Lessee can have it no longer than his own 
life, yet his assignee shall have the benefit of it so long as the other 
two are living. 5 Rip. 13: Moor 32. Where one grants land by Lease 
:o B. and C. D. to hold to them during their lives, although the 
words * and the longest liver of them' be omitted, they shall hold it 
during the life of the longest liver. 5 7?r/;. 9. A Lease is made to a 
person for sixty years, if B. and C. D. so long live; and afterwards 
. /. B. dies, by his death the Lease is determined. Though if the 
Lease be made to one for the lives of A. /^ and C. 1). the freehold 
doth not determine by the death of one of them; and if in the other 
case of a term, the words ' or cither of them* be inserted in the Lease, 
it will be good for both their lives. 13 Kifi. 66. 

A Lease was made to a man for ninety-nine years, if he should 
so long live; and if he die d within the term, the son to have it for the 
i-esidue of the term; this was adjudi^cd void as to the son, because 
there can be no limitation of the residue of a temi which is deter- 
mined. C'ro. KHz. 216. IJut if the words of the Lease be, to hold du- 
ring the residue of the ninety -nine years, and not during the rest of the 
term, in this case it may be good to the son also. I Reji. 153: Dyer 
i53. 

A Lease was made for twenty -one years, if the Lessee lived so 
long, and in the service of the Lessor; the Lessor died within the 
lerm, and yet it was held that the Lease continued, for it was by the 
;xt of God that the Lessee could serve no longer, d o. KHz. 643. 

If a Lease be to a man and to her whom he shall take to wife, it is 
void; because tlicrc ought to be such persons at the time of thacom- 
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mtncement oT Uic Lea&e which might take. 4 Leon. 158. When a 
Incase in reversion is grunted as such after another Lease, and that 
Lease is void by rasure> CJ*c. the reversionary Lease> expcctuiU up- 
on the Lease for years tliat is void, is void also. Cro. Car. 289. But 
where a man recites a I^ease, when in truth there is no lease; or a 
Lease which is void, and misrecites the same in a point material, 
and jjrants a further Lease to commence after the determination 
thereof; in such case the new Lease shall bet^in from the lime of de- 
livery. Dyer 93: 6 Rrfi. 36: Vaui;li. 73, 80, &C. 

A man makes a Lease for years to one, and afterwards nuikes a least 
for years to another, of the same land; the second Lease is i^ot void; 
but shall be good for so many years thereof, as shall come after the 
first Lease ended. .Voi/'* Max. 67. and if one make a Lease for years, 
and afterwards the Lessor enters upon the lands let, before the term 
is expired, and makes a Lease of these lands to another; this second 
Lease is a good Lease until the Lessee doth re-enter: and then the 
first Lease is revived, and he is in thereby. 2 Lill. Abr. 152. It hath 
been held, that a Lease may be void as to one, and stand good to an- 
other; and Leases voidable or void for the present, may after become 
good again. I ///*/. 46: 3 Reli. 51. If a Lease be made to two, to hold 
to tliem and two others, it is voidable as to the two other persons; 
and when the two first die, the Lease is at an end. 2 Leon. 1. 

A Lease which is only voidable, and not absolutely void, must be 
made void by the Lessor by re-entry; but if a Lease be void ab- 
solutely, there needs no re-entry; and as a voidable Lease is made 
void by re-entry, and putting out the Lessee; so it is affirmed by ac- 
cepting and receiving the rent which acknowledges the Lessee to be 
tenant. 21 Car. B. R.: 2 Ul. 149. And where a l.essce for years ac- 
cepts of a less term from the Lessor, even by Avord, it is said this is 
a surrender of the term which he had by deed. Style 4^8. 

When a term for years in a Lease, and a fee-simple, meet in one 
person, the Lease is drowned in the inheritance; yet in some cases it 
may have continuance, tomake good charges and payments, ifc. Pojih. 
39; 2 jVeln. Abr. 1 100. If a Lease for years is made to a man and his 
heirs, it shall goto his executoi-s. 1 Imt. 46, 388. And a Lease for 
years, notwithstanding it be a very long Lease, caunoi be intailed by 
deed; but may be assigned in trust, to several uses. 2 Lil. Abr. l,">0. 
A Lease is sealed by the Lessor, and the Lessee liath not sealetl the 
counterpart, action of Covenant may be brought upon the Lease 
against the Lessor: but where the Lease is sealed by the Lessee, 
and not the Lessor, nothing operates. Yelv. 18. Owen 100. 

A man out of possession cannot mak(; a Lease of lands, without 
entering and sealing the Lease upon the land DuU^. 81. The Les- 
see is to enter on the premises let; and such Lessee for years is not in 
possession, so as to bring trespass, t^'r. until actual entry; but he may 
grunt over his term before entry. 1 hint. 46: 2 Lil. I6o. If a Lessee 
of a future iiiterest never enters by virtue of his term, but enters be- 
fore, and continues after the commencement of the term; and then 
the Lessor ousts him, the Lessee may assign over his term ofl" the 
land. 1 Lrv. 47. But a Lease to begin at j\/ic/ia''l>nafiy if the Lessee 
enters before Mic/uu'lmas^ and continues the possession immediately, 
is a disseisin. Ibid. 46. 

If a Lease be made of a close of land, by a certain name, in the 
parish of y/. in the f.ounty of B. whereas the close is in another 
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county, the said parish extending into both counties, such a Lease 
is ^ood to pass such land: though where a house is leased without a 
nar.ic, and the parish is mistaken, it hath been held othcnvisc. Dyer 
276, 292. 

Lund and mines are leased to a tenant; this only extends to tlic 
open niincs, and the Lessee shall not have any others, if there ai'c 
such: and if land and timber are demised, the Lessee is not empow- 
ered to sell it. 2 Lev. 184: 2 Mod. 193. A man makes a Lease of 
lands for life, or years, the Lessee hath but a special interest in the 
timber trees, as annexed to the land, to have the mast and siiadow 
for his cattle; and when they are severed from the lands, or blown 
down with wind, the Lessor shall have them as parcel of his inheri- 
tance. 4 Hrfi. 62: 1 1 Rrfi. 81. 

A demise of premises in IVeHttmnntcr^ late in the occupation of A. 
particularly describing tliem, part of which was a yard, does not pass 
a cellar situate under that yard, which was then in the occupation 
of B. another tenant to the Lessor: and the Lessor in an ejectment 
brought to recover the cellar, is not estopped by his deed from go- 
ing into evidence, to shew that the cellar was not intended to be de- 
mised. Whether parcel or not of tiie thing demised is always mat- 
ter of evidence. 1 Term Hefi. 70\. 

Declarations by tenants are admissible evidence after their death, 
to shew that a certain piece of land is |>arcel of the estate which they 
occupied; and proof that they exercised acts of ownership in it, not 
resisted by contrary evidence, is decisive. 2 Term Kcji. 53. 

If Lessee for years loses his Lease, if it can be proved that there 
was such a term let to him by Lease and that is not determined, he 
shall not lose his term; so it is of any other estate in lands, if the deed 
that created it be lost, for the estate in the land is derived from the 
party that nuide it, and not from the deed, otherwise than instru- 
mentally and declarative of the mind and intent of the party, c^'c. 2 
IML Jdr. 152. If a person be in possession of the lands of another, 
and hath usually paid rent for them; the proof of a quarter or half 
year's rent paid, will be good evidence of a Lease at will; though it 
cannot be expressly proved that tiie lands were demised at will to 
him in possession, it shall be presumed the rent was received by the 
owner of the land upon some private contract. Ibid. 151. 

2. He that is seised of an estate for life, may make a Lease for 
his life according as he is seised; also he may make a Lease for years 
of the estate, and it shall be good as long as the estate for life doth 
last; one possessed of lands for years, may make a Lease for all the 
years except one day, or any short part of the term; and if Lessee 
for years makes a Lease for life, the Lessee nmy enjoy it for the 
Lessor's life, if the term of years lasts so long; but if he gives livery 
and seisin upon it, this is a forfeiture of the estate for years. IVood's 
Insf. 267. If tenant in tail or for life make a Lease generally, it shall 
be construed for his own life. I Jusf. 42. 

By various acts of parlianient, and also by private settlements, a 
power is granted of making Leases in /losaesuoiiy but not in rever- 
sion for a certain time; the object being that the estate may not be 
incumbered, by the act of the party, beyond a specific time. Yet 
persons who had this limited pf)wer of making in possession only, 
had frequently demised the premises to hold/row the day of the date-, 
and the Courts in several instances had determined, that the word? 
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* Ironi ilic day of the date,* excluded the day of making the deed: and 
that in consequence these were Leases in reversion, and void; but 
this question having been brought again before the Court of i?. N. it 
was determined that the words ' from the day* might either be in- 
rhisive or exclusive; and therefore that they ought to be construed 
so as to effectuate these importaiit deeds, and not to destroy them. 
Pug/i V. Lee(/.t, ( Dukv^) Cowfi. 714: and see Doutr. 53, 185, in Ji .'i'jt. 

The Lease of a tenant for life who has power of leasing under cer- 
tain conditions, must strictly comply with ilie conditions; and ifU 
vary from them in the interest demised, or the rent reserved, it can- 
not be suppoiled against the remainder-man. 5 7W7n F' fu 567. 

Of all kinds of powers the most frequent is that to make Leases. 
In the making of such Leases all the requisites particularly specifi- 
ed in the power, must be strictly observed; and such Leases must 
contain all such beneficiu! clauses and reservations as ought to be, 
for the benefit of the remainder-man; the principle being, that the 
cst,ite must come to him in as beneficial a manner as the antient 
owners held it. See 1 Burr. 120, and this Dictionaiy, title Power. — 
If a Uian hath power to Lease for ten years, and he leaseih for 
/mrufy^ the Lease shall be good in equity for ten years. I C//. Ca. 2 j. 
See further Shep. Touchat. c. 14, in v. 

A Lease executed by the tenant for life, in which the reversioner, 
"who was then under age, is named, but who does not execute the 
Lease, is void on the death of the tenant for life; and an execution by 
the reversioner only afterwards is no confirmation of it, so as to bind 
the Lessee in an action of covenant. 1 Ttrm Hr/i. 86. 

Under the settlement of an estiite with a power to the tenant in 
possession to let all or any part of the premises, so as the usual rents 
be reserved, a Lease of tithes which had not been let before was 
held void. In these cases, the intention of the parties is to govern 
the Court in construing the power. 3 Term Krfi. 665. 

Where tenant for life has a power " to grant Leases in possession^ 
but not by way of reversion or future interest," a Lease fier verba 
dc fn'tscnii is not contrary to the power; though the estate at the 
time of nraking the Lease was held by tenants at will, or from year 
to year; if, at the time, they received directions from the grantor of 
the Lease to pay their rent to the Lessee. Dougl. 565. Good-title v, 
Funucan. 

Under a power "to lease all manors, messuages, lands, <s^c. s^ as 
there be reserved as much rent as is riow paid for the same," such 
parts of the estates enumerated in liic power as have never been de- 
mised may be let; but in a family setilcment of an estate consisting 
of some ground always occupied v. ith the family scat, and of lands 
let to tenants upon rents reserved, the qualification annexed to the 
power of leasing", '^that the antient rent must be reserved,*' excludes 
the mansion-house and lands aix)ut it never let. Douj^. 565 — 9, 574. 

Under a power to a tenant for life, to lease for years, reserving the 
usual covenants, cj'c. a Lease made by him containing a proviso tliat 
in case the premises were blown down or burned, the Lessor shoulxi 
rebuild, otherwise the rent should cease, is void, the Jury finding 
that such covenant is unusual. 1 Term lir/i. 705. 

If an In/ant be seised of land iji fee-siniple, and he make a Lease 
for years of it, rendering no rent, this Le^sc is void; but if there be 
a rent reser\'*d upon the Lease, then the Lease is but voidable, and 
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may, by the acceptance of the rent by the infant after his full age, 
be made j^oocl. Shrft. Touchst. c. 14, cites 9 B. 7. 24: 18 £, 4. 2: 
Flowd. 545. In 3 Burr. 1806, it is said to have been long settled, 
that an infant may make a Lease without rent, to try his title: and 
that all Leases by an infant, whether with or without rent, if made 
by deed, are voidable only. See this Dictionary, title Infant; and Bac. 
.ibr. title Lrnscn B. 

If a tenant hold under an agreement for a Lease at a yearly rent, 
by which it is stipulated that an agreement shall continue for the 
life of the Lessor, and that a clause shall be inferred in the Lease, 
giving the Lessor's son power to take the house for himself when 
he came of ui^e, the son must make his election in a reasonable time 
after he comes of age. The delay of a year is unreasonable, and the 
tenant cannot be ejected upon half a year's notice to quit, served af- 
ter such a delay: but if the son had elected within a week or a fort- 
night, that would have been reasonable. 2 Term Rep. 436. 

By Stcl. 29 Geo. 2. c. 31, Infants^ Lunaticksj and Femes covert , 
may apply to the Courts of Chancery or Exchequer, or to the Courts 
of Equity of the counties palatine of Chenfer^ Lancaafcrj and Dur- 
//aw, or to the Courts of Greiit Session of IVales^ by petition or mo- 
tion in a summary way, and by the order of those Courts respective- 
ly, such persons may by deed only, without levying a fine, surrender 
Leases for lives or years, and take new Leases for lives or years of 
the premises comprised therein. 

Joint-tenants, tenants in common, and coparceners, may make 
Leases for Life, years, or at will, of their own parts, which shall 
bind their companions; and in some cases, persons who arc not 
seised of lands in fee, ^c. may make Leases for life or years, by 
special power enabling them to do it; when the authority must be 
exactly pursued. Wood's Inst. 267-. But there is a difference, where 
there is a general power to make Leases, and a particular power. 
Sec ante, isf 8 Rrfu 69. 

If Joint -tenant ft join in a Lease, this shall be but one Lease, for 
they have but one freehold; but if tenants in common join in a 
Lease, it shall be several Leases of their several interests. 2 Ro, 
Ab. 64: Cyjm. Dig. title Kstatei^ (G. 6.): Bac. Mr. Leases (1. 5.) 

3. A Lessor who hath the fee cannot reserve rent to any other 
but himself, his heirs, iffc. And if ho reserves a rent to his execu- 
tors, the rent shall be to the heir, as incident to the reversion of the 
land. 1 Inst. 47. The Lessor may take a distress on the tenements 
let for the rent; or may have action of debt for the arrears, Is^c. Al- 
so land leased shall be subject to those lawful remedies which the 
Lessor provides for the recovery of his rent, possession, ^c. into 
whose h inds soever the land comes. Cro. Juc. 300. 

If an hpusc falls down by tempest, IsTc. the Lessee hath an interest 
to take the timber to re-edify it for his habitation. 4 Rtfi. 63. 

Tenants sufiering houses to be uncovered, or in decay; taking 
away wainscot, fJT'r. fixed to the freehold, unless put up by the Les- 
see, and tiiken down before the term is expired; cutting down tim- 
ber-trees to sell; permitting young trees to be destroyed by cattle, 
(jTc. ploughing up ground that time out of mind hath not been 
ploughed; not keeping banks in repair, <^c. arc guilty of waste. 
I Inst. 52: Dyer 37: I Salk. 368. 

Lessees are bound to repair their tenements, except it be men- 
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uoiied in tlie Lease to the contrary. Though a Lessee lor years is 
not oblijjfcd to repair the house let to hiin which is burnt by acci- 
dent; if there be not a special covenant in the Lease, that he shall 
leave the house in good repair at the end of the term: yet if the 
house be burnt by nct^lij^cnce, the Lessee shall repair it» although 
there be no such covenant. Pa/tc/i. 24 C/iar. B. R. A Lessee at will 
is not bound to sustain or repair, as tenant for years is. If the house 
of such a tenant is burnt down by negligence, action lies not against 
the tenant ; but action lies for voluntary waste, in pull'mg down 
houses, or cutting woods, ^c. 5 Refi. 13. See title Fire. 

A Lessee who covenants to pay rent and to repair with an excep- 
tion of casualties by fire, is liable upon the covenant for rent, though 
the premises are burnt down, and not rebuilt by tlie Lessor after 
notice. I Term Rejx. 310: Jnstr. Re/i. Scac. 687: but see Brown v. 
Quiliery Jmbl. 619, where the tenant was relieved in equity, the 
Landlord having recovered the value against the Insurer. 

A proviso in a Lease for twenty-one years, that the Landlord 
shall re-enter on the tenant's committing any act of bankruptcy, 
whereon a commission shall issue, is good. 2 Term Rtfi. 133. 

The bankruptcy of the Lessee is no bar to an action of covenant 
(made before his bankruptcy) brought against him for rent due 
after the bankruptcy. 4 Term Rrfi. 94. 

Though a bankrupt cannot give a lien on any particular goods, 
yet he may take a demise, and agree that the rent shall be payable 
on a particular day; <*. g. he may agree to pay half a year's rent in 
advance; where, by the custom of the country, half a year's rent 
becomes due on the day on which a tenant enters. And in this case 
the law gives the landlord a power ©f distraining on that day. 2 Term 
Rep. 600- See this Dictionary, titles Rent; DintrettH. 

A covenant in a Lease that the Lessee, his executors and admi- 
nistrators, shall constantly reside on the demised premises during 
the demise, is binding on the assignee of the Lessee, though he be 
not named. 2 H. Black. Refi. C. P. 133. 

If both Lessee and Lessor sign a Lease, the Lessee is estopped 
from pleading nil habuit in tcnementis^ to an action of debt for rent 
by the Lessor. 6 Term Re/i. 62. 

Covenant will lie against an original Lessee, before he takes ac- 
tual possession; and so before actual possession against an assignee, 
under an absolute indefeasible assignment of the whole interest in 
the term; but not against a mortgagee of the term, even after the 
mortgage is forfeited, till he takes actual possession. See Eaton v. 
Ja</uesy Douffl. 455 — 461, and the notes there. 

Under a proviso that all assignments of a Lease shall be void if 
not enrolled, Under Leases arc not included; and an Under-Lease 
is no assignment to the effect of working a forfeiture under a pro- 
viso not to assign. Dous^l. 56, 7, 8. 184. But what cannot be sup- 
ported as an assignment shall be good as an Under-Lease, against 
tlie party granting it. Douj^l. 188, in n. 

When the whole term is made over by the Lessee, although in 
the deed by w hich that is done, the rent and a power of entry for 
non-payment is reserved to him and not to the original Lessor, this 
is an assignment, and not an Under-Lease. Palmer v. Edivards^ 
Dougl. 187, in n. 

If a Lease cont:\in a covenant thiit the Lessee, his executors, is^c. 
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shall Hoi ACff /cty or assign over the whoh- or pai t oi the prcmiscE 
Avithout leave in wriiintj, on pain of foifcitinj^ the Lease; the ndmi- 
nistratiix of the Lessee eannot tmdi r-let without incurrini^ a forfei- 
ture, tliough for less lime than the whole term: a parol licence to 
let part of the premises docs not discharge the Lessee from the re- 
striction of such a proviso. 2 Term Htfi. 425. 

A warrant of attorney to confess Judj^mcnt on which a Lease is 
taken in Lxccution, and sold, is no forfeiture of the Lease under a 
covenant not to let^ ansig-n, 8cc. but where a tenant gave such 
warrant of attorney to a creditor, for the express purpose of ena- 
bling the creditor to take tlie Lease in execution, this was held u 
Iraud on the covenant, and the landlord recovered the premises in 
cjcctUH nt. 6 jf'erm R<fi. 57, 300. 

A landlord cannot maintain an action of covenant for rent against 
an under tenant, who holds for a term less than the lime granted in 
the original Lease. Dou^/. 12, Hudford v. Hatch. But if tlie whole 
of a term is made over by the Lessee, although in the deed he re- 
serves the rent, and a power of entry for non-payment to himself 
and not to the original Lessor; and although he introduce new 
covenants ; the person to whom it is made over may sue the oii- 
ginal Lessor or his assignee of the rcvcrsioji, or be sued by them as 
assignee of the term, on the respective covenants in the original 
Lease. Palmer \. Ed-vardu^ B, U. E 23 Gfo. 3: Doug/. 187, 8, /;/ w. 

An assignee of a bankrupt, a devisee, and a personal representa- 
tive, are assignees in law to the purpose of l)eing liable to actions 
on a covenant for rent in a Lease to the bankmpt, devisor, or intes- 
tate. Dougl. 184. But Whether the trarisfer to them is such an 
assignment as ^vill occasion a forfeiture under a proviso not to as- 
sign, is a much litigated, but as it seems •msettlcd, qufstion; and it 
appears that it is not. 3 U'Uh. 237. But see Dougl. 184,/// n. 

A Lessee for twenty-one years at a pepper-corn rent for the first 
half-year, and a rack rent for the rest of the term, who by agreement 
was to put the premises in repair, and covenanted lo pay the land-tax, 
and all other taxes, rates, iissessmenls, and imfiom'iionsy having as- 
signed his terms for a small sum in gro^s, was held not to be liable 
to pay the cxpcnce of a party -a\ all; either by the provisions oi' s/at. 
14 Ceo. 3. c. 78. § 4 1, or by the covenant; but the charge must in 
such case be borne by the original landlord: for the statute intended 
to throw that burthen on persons to \\ horn long Leases had been 
grar.ted, with a view to an impro\ement of the estate, and who after- 
wards underlet at a considerable increase of rent. 3 'J'enn Reft. 458. 

By sfat. 32 Heu. 8- c. 34, grantees of reversions have the same re- 
medy against Lessees, their executors, b'c. as tlieir grantors had. 
Sec title Covemmt 111. 

Persons for whose lives estates are held by Lease, is'c. remaining 
beyond sea, or being absent seven years, if no proof be made of theii* 
being alive, shall be accounted dead St. 19 Car. 2. c. 6. See titles 
IJfc-Kata ((•; Occu/iancf/. 

4. Lands are leased at will, the Lessee cannot determine his Avill 
before or after the day of payment of the rent, but it must be done 
on that very day; and the law will not allow the Lessee to do it to the 
prejudice of the Lessor as to the rent; nor that the Lessor shall de- 
termine his will totlic prejudice of the Lessee, after the laud is sown 
with com. IsTc. Sid. 339: L'-v. 109. For vhere Lessee at will sows 
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ihu land, if he docs not himself deicrminc Ihc will, he sliall have the 
corn: and where tenant for life sows the corn, and dies, his execu- 
tors shall have it; but it is not so of tenant for years, where the teiTn 
ends before the corn is ripe, iP'c. 5 fie/i. 1 16. The Lessor and Les- 
see, where the estate is at will, may determine the will whcji they 
please; but if the Lessor doth 'i within a quarter, he shall lose that 
quarter's rent; and if the Lessee doth it, he must pay a quarter's rent. 
2 Saik. 413. By words spoken on the (ground, by the I^essor in the 
absence of the Lessee, the will is not dcicrmincd; but the Lessee is 
to have notice. I ///«/. 55. If a man makes a Lease at will, and dies, 
the will is determined; and if the tenant continues in possession, he 
is tenant at sulVerance. Idid. 57. But where a Lessor makes an estate 
at will to two or three persons, and one of them dies, it has been ad- 
judged this doth not determine the estate at will. 5 JRt/i. 10. Tenant 
at will grants over his estate to another, it determines his will. 1 
Itisi. 57. It hath been said, that where a Lessee for years accepts of 
a less term from the Lessor even by word, this is a surrender of the 
term he had by deed. Hfij. 448. Sec/, y. See 6 East's HcfiorfSy 86. No 
tenant shall take Leases of above two farnjs, in any town, village, 
^f. nor hold two unless he dwell in the parish, under penalties and 
forfeitures, by utat. 25 7/. 8. c. 13. § 14. See also staf. 21 N. 8. c. 13. 
Statutes to which there is not any regard now paid. 

Tenant for term of years hath, incident to and inseparable from his 
estate, unless by special agreement, the same estovers which tenant 
for life is entitled to; that is to say, house-bote, fire-bote, plough-bote, 
and hay-botc. Co. Lie. 45. Sec titles Bote; Estovers. 

With regard to emblements, or the profits of lands sowed by ten- 
ant for years, there is this difference between him and tenant for 
life; that where the term of tenant for years depends upon a certain- 
ty, as if he holds from MnLsurnmrr for ten years, and in the last year 
he sows a crop of corn, and it is not ripe and cut before Midsiimmery 
the end of his term, the landlord shall have it: for the tenant knew 
the expiration of his tcrhi, and therefore it was his own folly to sow 
what he could never reap the profits of. JJtt. § 68. But where the 
Lease for years depends upon an uncertainty, as, upon the death of 
the Lessor, being himself only tenant for life, or being a husband 
seised in right of his wife; or if the term of years be determinable 
upon a life or lives; in all these cases an estate for years not being 
certainly to expire at a time foreknown, but merely by the act of 
God, the tenant, or his executors, shall have the emblements in the 
hame manner that a tenant for life or his executors shall be entitled 
thereto. Co. Litt. 56. Not so if it determine by act of the party him- 
self; as if tenant for years does any thing that amounts to forfeiture, 
in which case the emblements shall go to tlic Lessor, and not to the 
Lessee, who hath determined his estate by his own default. Co. Lit. 
55: and see 2 Comm. 144. 

Where a Lease came into the hands of the original Lessor by an 
agreement entered into between him and the assignee of the origi- 
nal Lessee, *'that the Lessor should have the premises as mentioned 
in the Lease, and should pay a particular sum over and above the 
rentannually,towardsthegoodwillalrcady paidbysuchassignee," such 
agreement operates as asurrenderofthe whole term. I Tfrm Refi.WX. 

The mere cancelling a Lease is not a surrender within the statute 
^of Frauds; nor is the recital in a second Lease that it was gratitcd in 
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part consideration ol ihc surrender of a former Lease, it not pur- 
porting in the terms of it to be of itself a surrender. See 6 AW< 
Refi. 86. 

if a landlord lease for seven years by parol, and agree that the ten- 
ant shall enteral Lo(Jt,'dau^ and quit at Caiidltma.t; though the Lease 
he void by the statute ti{ Fraud fi as to the duration of the term, the 
tenant liolds under the terms of the Lease if) other respects; and 
therefore the landh)rd can only put an end to tiie tenancy at Candlt- 
mas. 5 Term Heft. 47 L 

Where the tenn of a Lease is to end on a precise day, there is no 
occasion for a notice to (juit; because the Lease is of course at an 
end, unless the parties come to a fresh agreement. In the case of a 
tenancy from year to year, there must be half a yearns notice to quit 
ending at the expiration of the year. Six calendar month'a notice is not 
sufficient. And there is no distinction between houses and lands as 
to the time of giving notice to quit. 1 Term Refi. 54, 159. 162, 3. 

Tenant from year to year before a mortgage or grant of the rever- 
sion is entitled to six month's notice to quit, before the end of the 
year, from the mortgagee or grantee. 1 Term Re/i. 380, 2. 

Where an infant becomes entitled to the reversion of an estate 
leased from year to year, he cannot eject the tenant without giving 
the same notice to quit as the original Lessor must have given. 3 
Term Refi. 159. But cjectnicnt will lie by a mortgagee against a ten- 
ant, under a Lease from a mortgagor, made subsequent to the mort- 
gage, without notice to quit. Dongl 21, Ketch v. Hall. 

Where the tenant of an estate holden by the year has a dwelling- 
house at another place, the delivery of a notice to quit, to his servant 
at the dwelling-house, is strong presumptive evidence that the mas- 
ter received tlie notice; and ought to be left totlie Jury. 4 Term Rep. 
464. 

If notice to quit at Midsummer be given to a tenant holding from 
Michachnas^ he may insist on the insufficiency of the notice at the 
irial, though he did not make any objection at the time it was served. 
4 Term Rc/i. 361. 

Under a proviso that either the landlord or the tenant, or their re- 
spective executors or administrators, might determine a Lease at 
ihe end of 1 ^ years, by 6 month's notice in writing under his or their 
hands: a notice signed by t>\ o only of these executors on behalf of 
themselves and the third executor, was held not to be good, although 
ihe third executor joined in the ejectment. 5 Easi*s Rejt. 491. 

II. The Knahlint^ Statute.^ 32 Ilerr. 8. c. 28, empowers three man- 
ner of persons to make Leases, to endure for three lives, or one and 
twenty years, which could not do so before. As first, Tenant in taily 
may by such Leases bind his issue in tail, but not those in remain- 
der or reversion. Secondly, a husband seised in right of his wife, in 
fee-simple or fee-tail, provided the wife joins in such Lease, may 
hind her and her heirs thereby. Lastly, all persons seised of an estate 
in fee-simple in right of their C/nivchesy which extends not to par- 
sons and vicars, nr.iy (without the concurrence of any other person) 
hind their successors. But then many requisites must be observed, 
which the statute specifies; otherwise such Leases are not bindinp-. 
Co. Litt. 44. 1st, The Lease must be by indenture and not by deed-poll 
or parol. 2d, It must begin from the making, or day of the making, and 
not at any greater distance of time. 5d, If there be any old Lease in be- 
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ing, it must be first absolutely surrendered, or be within a year of ex- 
piring. 4th, It must be either for twenty-one years, or three lives; and 
not for both. 5th, It must not exceed the term of three lives,or twenty- 
one years, but may be for a shorter time. 6th, Under thi» stat. 32 lirn. 
8, it must have been of corporeal hereditaments, and not of such things 
as lie merely in grants; for no rent can be reserved thereout by the 
common law, as the Lessor cannot resort to them to distrain. But 
now by the statute, 5 Geo. 3. c. 17, a Lease of tithes or other incor- 
poreal hereditaments, alone may be granted by any Bishop or any 
such ecclesiast^al or Elcemosynaiy Corporation, and the successor 
shall be entitled to recover the rent by an action of debt; which (in 
case of a freehold l^ease) he could not have brought at the common 
law. 7th, It must be of lands and tenements most commonly letten for 
twenty years past; so that if they had been let for above half the time 
(or eleven years out of the twenty) either for life, for years, at will, 
or by copy of court-roll, it is sufficient. 8th, The most usual and cus- 
tomary fcorm or rent for twenty years past, must be reserved year- 
ly on such Lease, yth. Such Lease must not be made without im- 
peachment of waste. These are the guards imposed by the statute 
(which was avowedly made for the security of farmers, and the con- 
sequent improvement of tillage) to prevent unreasonable abuses, in 
prejudice of the issue, tlie wife, or the successor, of the reasonable 
indulgence here given 

Next follows, in order of time, the Diaabling or Restraining sta- 
tute^ 1 Eliz. c. 19; (made entirely for the benefit of the successor;) 
which enacts, that all grants by Archbishops and Bishoi>s, (which 
include even those confirmed by the Dean and Chapter, the which, 
however long and unreasonable, were good at common law,)otherlhan 
for the term of twenty-one years, or three lives from the making, or 
without reserving the usual rent, shall be void. Concurrent Leases, 
if confirmed by the Dean and Chapter, are held to be within the 
exception of this statute, and therefore valid; provided they do not 
exceed, together with the Lease in being, the term peiTniited by the 
act. Co. Litt. 45. But, by a saving expressly made, this statute of 
1 Eliz. did not extend to grants niade by any Bishop to the Crown; 
by which means Queen Klizabeth procured many fair possessions to 
be made over to her by the prelates, either for her own use, or with 
intent to be granted out again to her favourites, whom she thus gra- 
tified without any expence to herself To prevent which for the fu- 
ture, the Btat. 1 Jac, 1 . c. 3, extends the prohibitions to grants and 
Leases made to the King, as well as to any of his Subjects. 1 1 
71. 

Then came utat. 13 Eliz. c. 10. explained and enforced by stats, 14 
Eliz.cc. U, 14: 18 Eliz. c. 11: 43 Eliz, c. 29; which extend the 
restrictions laid by the stat. 1 Eliz. c. 19, on Bishops, to certain 
other inferior Corporations both sole and aggregate. From laying 
all which together, we may collect, that all colleges, cathedrals, 
and other ecclesiastical or eleemosynary corporations, and all parsons 
and vicars, are restrained from making any Leases of their lands, 
unless under the following regulations: — 1. They must not exceed 
twenty-one years or three lives, from the making. 2. The accus- 
tomed rent or more must be yearly reserved thereon. 3. Houses ii> 
corporations or market towns may be let for forty years, provided 
they be not the mansion-houses of the Lessors, nor have above t^n 
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acres bclontriiig to ihcin; and provided the Lessee be bouiul to ket p 
them in repair; and they may also be aliened in fee-simple for lands 
of equal vai»ie in recompcnce. 4. Where there is an old Lease in be- 
inj>;> no concurrent Lease shall be made, unless where the old one 
will expire within three years. 5. No Lease, by the equity of the sta- 
tute, shall be made without impeachment of waste. Co. Litt. 45, 
6. All bonds and covenants tending to frustrate the provisions of the 
i^tata. 13 Sc 18 KHz. shall be void. 

Concerning these restrictive statutes two general observations 
are to be made. /Vr*/, That they do not, by any contf ruction, enable 
any persons to make such Leases as they were by common law 
disabled to make. Therefore a parson or vicar, thoupjh he is restrain- 
ed from making; lonj^er Leases than for twenty-one years or three 
lives, even luiifi the consent of the Patron and Ordinary, yet is not en- 
abled to make any Lease at all, so as to bind his successor, without 
obtaining such consent. Co. Lit/. 44. Hecondlijy that though Leases 
< ontrary to these statutes are declared void, yet they are good against 
the Lessor, during his life, if he be a Sole Corporation; and are also 
good against ah Aggregate Coi^poration, so long as the Head of it 
lives, who is presumed to be most concerned in interest. For the 
statute was intended for the benefit of the successor only; and no 
man shall make an advantage of bis owji wrong. Co. Litt. 45: 2 
Comm. c. 20. 

Where a new thing is demised with lands accustomably let, 
though there be great increase of rent, the Lease is void: l)ut more 
rent than the accustomed rent may be reserved. 5 Rrfi. 5: 6 Rcfi. 37. 
The Leases according to the statute 32 Hen. 8, bind the issue in 
tail; but not those in reversion or remainder: for if tenant in tail 
makes a Lease warranted by the statute, and dies without issue, the 
Lease as to him in reversion or remainder is void; though by a 
common recovery, Leases may be made to bind him in remainder, 
cTc. ]\'oo(i\<s Insl. 267. 

A guardian during the minority of an infant tenant in tail, who 
was but one year old, made a Lease for twenty years, and it was ad- 
judged not good by the f^tat. 32 Mm. 8. c. 28, to bind the issue in 
tail; and it is the same in the case of tenant in dower, tenant by the 
curtesy, or husband seised in right of his wife, because they have 
no inheritance. Dyer 27 1 . 

If a Lease of the l ife's land is not warranted by the statute, it is a 
good Lease against the husband, though not against the wife: the 
husband and \\ ife cannot bind him in reversion or remainder. I 
Inst. 362. 

A Lease by the husband of a feme covert's estate, though not with- 
in stai. 32 Ht ti. 8. c. 28, is only voidable. But a mortgage of a feme 
covert's estate, though in form of a Lease, is void. Dou^t. 53, 4. /// w. 

If a I^ishop have two Chapters, as there may be two or more to 
one bishoprick; both Chapters must confirm Leases made by the 
JJishop. 1 hut. 131. A Lease by a Bishop made to begin presently 
lor t\\ejily-one years, when there is an old Lease in being, is good, 
notwithstanding the statute of I Eliz. c. 19: ^^oor Can. 241. But if 
such Lease is to commence at a day to come it will be void. 1 Lrou. 
U. Lease for three lives by a Bishop of tithes, is void against the 
successor; although the usual rent be duly reserved. Moor Caa. 1078. 

l.,eases of a Dean and Chapter are good, without confirmation of 
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the Bishop. Dyer 27S: 2 jYela. Jbr. 1096. Where there is a Chapter 
and no Dean, tlicy may make j^rants, ^c. and arc within the siaiuic. 

1 Alod. 204. A prebendary is seised in right of the church within the 
equity of the statute 32 //<•?/. 8. c. 23: 4 l.con. 51. A prebendary's 
Lease confirmed by the Archbishop who is his patron, is good, with- 
out confirmation of Dean and Chapter. 3 Duhtr. 290. But where a 
prebendary made a Lease for years of part of his prebend, and this 
was confirmed by Dean and Chapic ri because il was not confiiTued 
likewise by the Bishop, who was patron and ordinary of the prebend, 
the Lease was adjudged void. Dyer 60. If a prebend hath rectories 
in two several dioceses belonginj^ to his prebend, and his Lease of 
them is confirmed by the Bishop, Dean and Chapter of the diocese 
of which he is prebendary, it is good, though not confirmed by iho 
other. Sid. 73. 

A chancellor of a cathedral church may make a Lease, and it is 
said it will be good against I he successor, though not confinncd, 
iafc. Hid. 158. If a parson or vicar makes a Lease for life or years, of 
lands usually leltcn, reserving the customary rent, iS)c. it must be 
confinned by Patron and Ordinary, for they arc out of the statute 
32 Hen. 8. c. 28. /\nd if the Parson and Ordinary make a Lease for 
years of the glebe to the i)atron; and afierwards the patron assigns 
this Lease to another, such assignment is good, and is a confirma- 
tion of that Lease to the assignee. 5 Jic/i. 15. Antieiit covenants in 
former Leases may be good to bind the successor, so as to discharge 
the Lessee from payment of pensions, tenths, <^c. but of any new 
matter they shall not. 1 Vent. 223. 

A Lease for years of a spiritual person, will be void by his death, 
if it is not according to the statutes; and a Lease for life is voidable 
by entry, cJ'c. of the successor; and so in like cases. Leases not war- 
ranted by statute are void or voidable on the deaths of their makers: 
acceptance of rent on a void Lease shall not bind the successor. 

2 Cro. 173. 

If a Bishop be not Bishop dc Jurr^ Leases made by him to charge 
the Bishoprick are void, though all judicial acts by him are good. 
2 Cro. 353. And where a Bishop makes a Lease, which may tend to 
the diminution of the revenues of the Bishoprick, i^c. whicli should 
maintain the successor; there the deprivation or translation of the 
Bishop, is all one with his death. 1 Iml. 329. 

A Manor belonging to a Bishop*s see, had been usually leased out 
for lives at a certain rent — the Bishop grants a Lease excepting the 
demeans, but reserving the whole of the former rent, and received 
only part of it in payment according to the proportion, deducting 
for the demeans excepted. The successor was held lo be Ci-tiilcd 
to the full rent reserved under the Lease. Dyke v. Bat/i and IVe/is, 
(^Bi.shojiy) Pari. CascSy tit. J^tnr, Cane I. 

There is yet another restriction with regard to Collci^c-LcaHea by 
Stat. 18 KHz. c. 6, which direct that one-third of the old rent then 
paid, should for the future be reserved in wheat or mall, reserving a 
quarter of wheat for each Cf. 8rf. or a quarter of malt for every 5v.; 
or that the Lessees should pay for the same accoi ding to the price that 
wheat and malt should be sold for, in the market next adjoining to the 
respective colleges, on the market day before ihe rent becomes due. 
This is said to have been an invention of Lord treasurer Bwr/.i^ /i and 
Sir Thomas Smithy then principal Secretary of 5jtatc; who observing 

Vol. IV. P 
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bow greatly tlic value of money had sunk, and the price of all provisions 
risen, by the quantity of bullion imported IVoui the new-found Indict, 
which effeds >\ci c likely to increase to u greater degree, dcvistd 
this method for upholiling the revenues of coli( ges. Their foresight 
and penetration have, in this reb[>ect, been very apparent: for though 
the rent so reserved in corn was at first but one-third of the old rent, 
or half of what was still reserved in money, yet now the proportion is 
nearly inverted, and the nuhiey arisit^g from corn-rents is, communi- 
bus anttisy aluiost iloul)le to the rents reserved in money. 2 Cqmul 
c. 20. 

It has been observed that the price of u quarter of wheat brings at 
present near 50*. and the colleges receiving one-third of their rent 
in corn, /. e. a quarter of v. licat, or its value for every 13». 4(1. which 
they arc paid in money; It follows, that the corn-rent will be in pro- 
portion to the money-rent, nearly cs lour to one. But these rents 
united are very i irfirua :.hc present Vi.lue. Colleges, thercfoic, in or- 
di r to obtahi the difierente, generally takL a fine upon the renewal of 
their Leases. It was a great object in colleges to restrain those in 
possession from making long Leases, ui»(l impo-vcrishiii^- theii suc- 
cessors, by rect ivir^q; ilie whole value of the Lease, l;y a fine at the 
coninicnccment of the term. The corn-rent has made the old rent ap- 
proach in some degree nearer to ils present value; otherwise it should 
seem the principal advantage of a corn-rent is to secure the Lessor 
from tuc effect of a sudden scarcity of corn. C/tnstian*a jYote to I 
Comm. c. 20. //. 322. 

Thf Leases of beneficed clergymen are farther restrained in case 
of their non-residence, by /5ra/.7. 1 3 A7/z. c . 20: \A fJiz c. W -. \S £Iiz. 
c. 11: 43 Eliz. c. 9; which diieri, thai if any beneficed clergyman be 
absent from his cure above lourscore days in aiiy one year, he shall 
not only forfeit one year's profit of his benefice, to be distributed 
among the poor of the parish, but that all Leases made by him of the 
profits of such benefice, and ail covenants and agreements of u like 
nature, shall cease arid be void; except in the case of licenced plural- 
ists, who are allowed to demise the living on which they are non-re- 
sident, to their curates only; provided such curates do not absent 
themselves above forty days in any one year. On these statutes it 
has been determined, that where an incumbent had leased his recto- 
ry, and had been afterwards al^sent for more than eighty days in a 
year, his tenant could not maintain an ejectment agdnst a stranger 
who had got into possession without any right or title whatever. 2 
Ttrm Jic/i. 749. If the curate leases over, the Lease will become 
void by his absence; but not by the absence of the incumbent. — 
aids. 740.' 

III. 1 . If a Bishop before the statute 1 J:/iz. c. 19. § r>, leased part 
of his bishoprick for term of years, reserving rent, and then died; and 
after another was made Bishop, who accepted and received the rent 
when due; by tl.is acceptance the Ixase Avas made good; which other- 
wise the new Bishop might have avoided. It is the same if baron and 
feme seised of lands in right of the feme, join and make a Lease or 
feoffment, reserving rem; and the baron dies, after whose death the 
feme receives or accepts tlic rent; by this the Lease or feoffment is 
confirmed, and shall bar her from bringing a cui in viia. Co. Lift. 211 
Tenant in tail made a Lease for years, rendering 20.v. rent, and af- 
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lerwardb released 19*. aiid died; -the issue in tail accepted the 12^/. 
rent; ihc better opiiiiof) was, that by the acceptance of the shilling 
for rent he had afiirmed the Lease, ur.d could not distrain ibr the 19*. 
rent. Dyer 304. Tenant for life, remainder in tail; a stranfj;er levies 
a fine to him in remainder, who leased the lands to the conusor, ren- 
dering rent, the tenant for life died, und tlie issue in tail accepted the 
rent; adjudjjfed, that by the fine and acceptance of the rent, the Lease 
>vas affinncd. Dijcr 299. See Smir/i v. ^Sia/ilr(o)iy Ftowd. 426, 434. 

Lord and tenant; the rent is behind many years, the tenant made 
a feoffment in fee, and the lord accepted the rent of the feoifce which 
became due in his time; adjudged, that by such acceptance he shall 
lose aJl the arrearages; and cannot avow for the same. 3 Refi. 65. 
Penant's case. Lease for years, rendering rent, with a clause of re- 
entry; the Lessee paid the rent, which the Lessor accepted and put 
into a bag, but afterwards finding brass money amongst it, he refu- 
sed to carry it away, and entered for the condition broken; but ad- 
judged unlawful; because after he had accepted the rent he is barred. 
5 Jie/i. 113; Hade's case. 

Acceptance of tlie next rent due, at a day afterwards, will bar one 
to enter for a condition broken before by reason of non-payment of 
the rent; because the Lessor thereby affirmeth the Lease to have 
contiiiuance. Co. l.if. 211. And taking a distress afBrmeth the con- 
tinuance of the rent; but if rent was due at a day before, and thereby 
the condition was broken, one may receive that rent, and yet re-en- 
ter; and if he accept of part of the rent, he may enter for a condition 
broken, and retain the lands until he has the whole rent. 3 Rcl\. 64: 
Co. lit. 203. 

If an infant accepts of rent at his full age, it makes the Lease 
good, and shall bind him. Plovo. 418. 

If a Lessor accepts of rent from an assignee, knowing of the as- 
signment, it bars him from action of debt against the Lessee; for the 
privity of contract is extinguished: but after such acceptance, the 
Lessor or his assigns may maintain an action against the first Lessee 
upon his covenant for payment of the rent. 1 Sainid. 241: 3 Reft. 24. 
But acceptance of rent from the assignee has been adjudged a suf- 
ficient notice of the assignment, so that the Lessor could not resoit 
to the first Lessee. 2 FuUt. 151. 

Lessee for years assigned his term, and died intestate, the Lessop 
brought debt against his administrator, who pleaded the assignment^ 
and that tlic plainlin* had notice, and had accepted the rent of the as- 
signee: adjudged, that by the death of the Lessee, the privity of con- 
tract was determined, and the action would not lie against the admi- 
nistrator. Cro. Eliz. 715: cited in Walkrr^ case, 3 Rvfi. 24. 

Tenant for life makes a Lease for years to commence on a certain 
day, and dies before the expiration of the Lease, in the middle of a 
year. The remainder-man receives rent from the Lessee, who con- 
tinues in possession, (but not un.Ier a fresb Lease,) for two years to- 
gether, on the days of payment mentioned in the Lease. This is evi- 
dence from w hich an agrcemetjt will be presumed between the re- 
mainder-man and the Lessee, that the Lessee should continue to 
hold from the day and according to the terms of the original demise; 
and notice to quit on that day is proper. I II. Black. Rc/i. C. P. 97. 

2. If a Parson, iSCc. makes a Lease for years not warranted by the 
tfat. 33 Hen. 6. r. 34, but it is void by his death; acceptance of rent by 
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a new parson or successor will not make it good. 1 Saund. 24\. And 
if a tenant for lilc makes a lease for years, there no acceptance will 
make the Leusc good, because the Lease is void by his death. Dyer 
46, 239. 

Tenant in tail made a Lease for years, rendering rent to him and 
his heirs, and dictl; his son and heir accepted the rent, and Avas af- 
terwards executed tor treason. Icavini^ issue a son; the king accepted 
the rent, hut that did nut make the Lease good, the lands being in 
his hands by the attainder, and not in the reverter. Dyer 1 15. Lease 
for years, with condition that the Lessee shall not alien or assign, 
without t!ie assent of the Lessor, and if he did, that then the Lessor 
should re-enter: he assigned patt of the land without assent, is'c. and 
then the Lessor, before notice of the assiginnent, accepts the rent, 
and afterwards ciitcreo for the condition broken; and adjudged law- 
ful; for the condition being collateral, he might assign the land so se- 
cretly, that it may be impossible for the Lessor to know it. Jie/i. 
65, jf* mantes Case: Cro. Eliz. 553. S. C. 

Lease for twenty-one years, rendering rent, on condition, that if 
the Lessee did let any part of it above three years, then the Lease 
may be void, and that the Lessor might enter; he let it out for three 
years, and so from three years to three years, during the term of 
twenty-one years, if he so longli\ed; the Lessor accepted the rent of 
the assignee, and afterwards entered: this was a breach of the condi- 
tion, and the acceptance of it afterwards did not dispense with it, be- 
cause the original Lease was void and determined. Cro. Car. 368. 
]f tenant in tail make a Lease for years to connnence after his death, 
rendering rent, in such case acceptance of rent by the Issue wiii not 
make the Lease good to bar him, because the Lease did not take ef- 
fect in the life of his ancestor. Phwil. 418. 

Where one in remainder, after the expiration of an estate for life, 
gave notice to the tenant to on a certain day, and afterwards ac- 
cepted half a year's rent; sucii acceptance being only evidence of a 
holding from year to year is butted by the previous notice to quit, 
and therefore the notice remains good. iVr I Term Jie/i. 161. 

The Lessor's j eceiving rent after a forfeiture is no waiver, unless 
the forfeiture were kno^vn to him at the time. 2 Term Re/i. 425. 

A Lease void in its creation as against a remainder-man, does not 
become valid in law by his accepting rent, and suflcring the Lessee 
to make improvements after his remainder vests in possession; 
though it seems that in such case equity would afford relief. Sec 
Doe v. Butehcr. Dougl, 30— 5-1, in n. 

Where a Lease is ijiso facto void by the condition or limitation, no 
acceptance of rent afterwards can make it have contiimar.cc as be- 
tween the grantor and grantee; but it is otherwise of a Lease voida- 
ble only. See Doui^L 573, in n. 

LEASES OE THE KING. Leases made by the King, of part of 
tJ»e duchy of CornrjuU^ are to be for three lives, or thirty-one years, 
and not be made <lispunishable of waste, whereon the antient rent 
is to be reserved; and estates in reversion, with those in possession, 
are not to exceed three lives, cjrc Sec stat. 13 Car. 2. c. 4. 

All Leases and grar.ts made by letters patent, or indentures under 
the great seal oWEtit^land^ or seal of the Court of Exchequer, or by 
copy of court-roll, according to the custom of the manors ol the duchy 
of CorKZ'.'o/!, not exceeding one, two, or three lives, or some term dc- 
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terminable thereon, ^c. are confirmed; and covenants, conditions, 
i^c. in Leases for lives or years, shall be good in law, as if the King 
were seised in fee-simple. Slat. 1 Jac. 2. c. 9. See stats. 5 8c 6 IV. '<jf 
M. c. 18: 12 ,'lnn. c. 22. Leases from the Crown of lands in Engiand 
and Ha/f5, and under the seals of the duchy o( Lancastcryhc. for one, 
two, or three lives, or terms not exceeding fifty years, arc allowed 
time for inrolment, i^c. by utat. 10 .inji. c, 18. Leases made by the 
Prince of fVales of lands, Is'c. in the duchy of Corrwaliy for three lives, 
or thirty-one years, on which is reserved the most usual rent paid 
for the greatest part of twenty years before, shall be good against the 
King, the Prince, and their heirs, t5'c. and the conditions of such 
Leases be as effectual as if the Prince had been seised of an absolute 
estate in fee-simple in the lands. <SVar. 10 Geo. 2. c. 29. See titles 
Cornwall; Kiug^. 

LEASE AND RELEASE, A conveyance of the fcc-simplc, right 
or interest in lands or tenements, under the statute of Uses, 27 N. 
8. f. 10; giving first the possession, and afterwards the interest, in 
the estate conveyed Though the deed of feoflnient was the usual 
conveyance at common law; yet, since the statute of Uses, stae. 27 
Nett. 8. r. 10, the conveyance by Lease and Release has taken place 
of it, and is become a very common assurance to pass lands and tene- 
ments; for it amounts to a feoffment, the use drawing after it the pos- 
session without actual entry, is'c. and supplying the place of livery 
and seisin, reqiiired in that deed: in the making it, a Lease or bar- 
gain and sale for a year, or such like term, is first prepared and exe- 
cuted; " to the intent," as is expressed in the deed, " that by virtue 
tliereof the Lessee may be in actual possession of the land intended 
to be conveyed by the Release; and thereby, and by force of the sta- 
tute 27 He7i. 8. c. 10, for transferring of uses into possession, be en- 
abled to take and accept a grant of the reversion and inheritance of 
the said lands, i^fc. to the use of himself and his heirs for ever:" Up- 
on which the Release is accordingly made, reciting the Lease, and 
declaring the uses: and in these cases a pepper-corn rent in the 
Lease for a year is a sufficient reservation to raise an use, to make 
the Lessee capable of a Release. 2 Vent. 35: 2 Alod. 262. 

Blackstone says, this species of conveyance was first invented by 
Serjeant Moore^ soon after the Statute of Uses; and is now the most 
common of any, and therefore not to be shaken; though very great 
lawyers, as particularly Mr. .Vo?/, Attorney-general to King Charles 
\. formerly doubted its validity. 2 M^a!. 252. It is thus contrived: a 
Lease, or rather Bargain and Sale upon some pecuniary considera- 
tion for one year, is made by the tenant of the freehold, to the Lessee 
or bargainee. Now this, without any enrollment, makes the bargai- 
nor stand seised to the use of the bargainee, and vests in the bargai- 
nee the use of the term for a year; and then the statute immediately 
annexes the /io.^isc.ui'jti. He therefore being thus in possession is ca- 
pable of receiving a Release of the freehold and reversion; which 
must be made to a tenant in possession, and accordingly the next 
day a Release is granted to him. This is held to supply the place of 
livery of seisin, and thus a conveyance by Lease and Release is said 
to amount to a feoffment. Co. Lilt. 270: Cro. Jac. 604. 

The form of this conveyance is originally derived to us from the 
common law; and it is necessary to distinguish in what respect it ope- 
rates as a common-law conveyauce, and in what manner it operates 
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under the statute of Uaes. At the common law, where the usual 
mode of conveyance was by feoffment with livery of seisin, if there 
was a tenant in possession, so that livery could not be made, the re- 
version was granted, and tlie tenant attorned to the reversioner. As 
by this mode the reversion or remainder of an estate mijjht be con- 
veyed without livery, when it depended on an estate previously ex- 
isting, it was natural to proceed one step further, and to create a par- 
ticular estate for the express and sole purpose of conveying the re- 
version; aiid then by a surrender or Release, either of the particular 
estate to the reversioner, or of the reversion to the particular tenant, 
the whole fee vested in the surrenderee or Release. It was afterwards 
observed, that there was no necessity to grant the reversion to a 
stranger; and tluit if a particular estate was made to the person to 
whom it was proposed to convey the fee, the reversion might be im- 
mediately released to him, which Release, operating by way of en- 
largement, would give the Releasee (or Relesee as he is sometimes 
termed) a fee. In all these cases the particular estate was only aji 
estate for years; for at the common law the ceremony of livery oi 
seisin is as necessary to create even an estate of freehold, as it is to 
1 create an estate of inheritaiice. Still an actual entry would be neces- 
sary on the part of the particular tenant; for without actual posses- 
sion the Lessee is not capable of a Release, operating by way of en- 
largement. But this necessity of eritry for the purpose of obtaining 
the possession, was superseded or made unnecessary by the statute. 
of uses (27 Hen. 8. c. 10, above alluded to); for by that statute the 
possession was immediately transferred to the Cestui fjiw use; so that 
a bargainee under that statute is as much in possession, and as capa- 
ble of a Release before or without cntiy, as a Lessee is at the com- 
mon law after entry. All, therefoi*e, that remained to be done to 
avoid on the one hand the necessity of livery of seisin from the 
grantor, and to avoid on the other the necessity of an actual entry 
on the part of the grantee, was, that the purticular estate (which, for 
the reasons above mentioned, should be an estate for years) should 
be so framed as to be a bargain and sale within the statute. Origin- 
ally it was made in such a manner as to be both a Lease at the Com- 
mon Law, and a bargain and sale under the Statute: but as it is held, 
that where conveyances may operate both by the Common Law and 
Statute, they shall be considered to operate by the ComTiion Law, 
unless the intention of the parties appears to the contrary, it became 
the practice to insert, among the operative words, the words Bar- 
f^ain and ^cll; (in fact, it is more accurate to insert no other opera- 
live words;) and to express that the bargain and sale, or Lease, is 
made to the intent and purpose that thereby, and by the statute for 
transferring uses into possession, the Lessee may be capable of a 
Release. The bargain and sale therefore, or Lease for a year, as iti:> 
generally called, operates, and the bargainee is in the possession, by 
the statute. The Release operates by enlarging the estate or posses- 
sion of the bargainee to a fee. This is at the Common Law; but if 
the use be declared to the Releasee in fee-simple, it continues an es- 
tate at the Common Law; but if the uue is declared to a third per- 
son, the statute again intervenes, and annexes or transfers the pos- 
session of the Hcleasce to the use of the person to whom the use is 
declared. It has been said, that the possession of the bargainee un- 
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tier Uie Lease is not so properly mcrjjcd in, as enlarged by, the Re- 
lease; but ill all events it docs not, alter the Release, exist distinct 
from the estate passed by the Release. I Inst, 27 \. b.in n. See tit. 

As the operation of a Lease and Release depends upon the Lease) 
or bargain and sale; if the grantor is a Body Cor/ioratcy the Lease 
Avill not operate under the statute of uses; for a Body Corporate can- 
not be seised to an use, and therefore the Lease of possession, con- 
sidered as a bargain and sale under the statute, is void; and the Re- 
lease then must be of no effect for want of a previous /lonsc-ssion in the 
Releasee. In cases of this nature, therefore, it is proper to make the 
conveyance by feoffment, or by a Lease and Release with an actual 
entry by the Lessee previous to the Release; after which the Re- 
lease will pass the reversion. It may also be observed, that in ex- 
changrsy if one of the parties die l>efore the exchange is executed by 
entry, the exchange is void. But if the exchange be made by Lease 
and release, this inconvenience is prevented, as the statute executes 
tlie possession without entr)-; and all incidents annexed to an ex- 
change at Common Law will be preserved. 1 Inst. 27 I. b. in n. 

When an estate is conveyed by Lease and Release, in the Lease 
for a year there must be the words bargain and sell for money, and 
five shillings or any other sum, though never paid, is a good consi- 
deration, whereupon the bargainee for a year is immediately in pos- 
session on the executing of the deed, without actual entry: if only 
the words dcniinc^ grunt and to farm let are used, in that case the 
Lessee cannot accept of a Release of the inheritance, until he hath 
actually entered, and is in possession. 2 /.//. Abr. 435. But where 
Littleton says, that if a Lease is made for years, and the Lessor re- 
leases to the Lessee before entry, such Release is void; because the 
Lessee had only a right, and not the possession; and such Release shall 
not enure to enlarge the estate, without the possession: though this is 
true at Common Law, it is not so now upon the statute of uses. 2 Alod. 
250, 251. And if a man make a Lease for life, remainder for life, 
and the first Lessee dieth; on which the Lessor releases to him in 
remainder, before entry; this is a good Release to enlarge the estate, 
he having an estate in law capable of enlargement by Release, be- 
fore entry had. 1 hmt. 270. 

No person can make a bargain and sale, who hath not possession 
of the lands: but it is not necessary to reserve a rent therein; because 
the consideration of money raises the use. If a Lease be without an> 
such consideration the Lessee hath not any estate till entry, nor hatli 
the Lessor any reversion; and therefore a release will not operate, l!fc. 
1 Innt. 270, 278: Cro. Car. 1G9: I Mod. 263. On Lease at will, a Re- 
lease shall be good by reason of the privity between the parties; but 
if a man be only tenant at sufferance, the Release will not enure to 
him; and as to the person who hath the reversion it is void, for such 
tenant hath not any possession, there being no estate in him. Litt. § 
461, 462: Cro. Kliz. 21: Dyer25\. 

In a Lease and Release, to make a tenant to the /irxci/ie to sufTcr 
a recovery, where the release is made to B. and his heirs, (viz. 
the tenant to the /irad/iey) it must be also said to the use of him the 
said J. B. and his heirs and assigns forever; for the Relessee must 
be absolute tenant of the freehold. 2 Vent. ol2: Lil. Conveyance^ 25 1. 
'\nd a Release made on trust, mvst be to . / B. his heirs and assigns, 
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to the only use and behoof of the Releasee, his heirs and assigns 
for ever; in trust for C. D. who is to be a party to the deed, and the 
purchase money to be paid by the cestui (jue trust. If the words to 
theust j Sic. arc not inserted in the Release, the estate doth not exe- 
cute by the statute of uses, and the trust is void. Lii. Convey. 233, 
251. Sec titles Recovery; Trust. 

A Lease and Release make but one conveyance, being in the na- 
ture of one deed. 1 Mod. 252. 

For further information as to the principles in which this form of 
conveyance originates, and under which it operates, see this Dic- 
tionary, titles Convi ijanct; Deed; Feoffment; TrussLn; Uses; iS^c. 

LEAS1NC5 or LESING, Sec Gleaning, 

LEAT; See Mil/eat. 

LEATHER. There are several statutes relatini; to Leather: the 
Stat. 27 Nc7i. 8. c. 14, directs packers to the appointment of Leather 
intended to be transported; but the 18 A7/z. c. 9, prohibits the ship- 
ping of Leather, on penalty of forfeiture, ^f. Though by star. 20 Car. 
2. c. 5, transportation of Leather was allowed to Scotland^ In/andiOr 
any foreign country, paying a custom or duty; which statute was 
considered by divers sub!>equent acts. See fttat. 1 Juc. 1. c. 22; and 
this Dictionary, title jWr'i^t^aiion Acta. No person shall ingress Lea- 
ther to sell again, under the penalty of forfeiture; none but tanners 
aie to buy any rough hides of Leather, or calve-skins in the hair, 
on pain of forfeiture; and no person shall forestall hides, under the 
penalty of 6*. Br/, a hide. Leather not sufficiently tanned, is to be for- 
feited. In London^ the Lord Mayor and Aldermen are to appoint and 
swear searchers of Leather, out of the Company of shoemakers, b'c. 
and also triers of sufficient Leather; and the same is to be done by 
mayors, i^J'c. in other towns and corporations; and searchers allowing 
insuflicient Leather, incur a forfeiture of 40*. Shoemakers making 
shoes of insufficient Leather, are liable to 3s. Ad. penalty. Sta:. I (or 
2) Jac. l.f. 22. (suspended as to reejrating of skins by 46 G. 3. c. 
152, &c.) 

Red tanned Leather is to be brought into open Leather markets, 
and searched and sealed before exposed to sale, or shall be forfeited; 
and contracts for sale otherwise to be void. 13 14 Car. 2. c. 7. 
Hides of Leather are adjudged th6 ware and manufacture of the cur- 
rier, and subject to search, 'c^c. All persons dealing in Leather may 
buy tanned Leather searched in open market; and any person may 
buy or sell Leather hides or skins by weight, ^tat. I M, c. 33. 

Duties are granted on Leather, and entries to be made of tan-yards, 
under the penalty of 50/. and tanners and Leather-dressers using any 
private tan-yards, or concealing; skins, (S'c. shall forfeit 20/. leviable 
by Justices of Peace, by distress, cT'r. Utati. 9 Ann. r. 1 1 . See 5 Geo. I. 
e. 2; 9 Geo. I.e. 27. Artificers may freely buy their Leather, and cut 
it and sell it in small pieces. 12 Geo. 2. c. 25. Penalty on curriers 
neglecting to curry Leather. I6id. By stats. 39, 40 G. 3. c. 66: 41 G. 
Cy. (U. K.) c. 53, Regulations arc made to prevent the spoiling of 
hides and Leather, by the flaying animals injudiciously: and In- 
spectors appointed to insure the execution of the Law. Sec this Dic- 
tionary, titles Iliden; Tanners; Munytfucturera. 

LECCATOR, A debauched person, Zcc//er, or whore -master. 

LECIIERWITE, See Lairtiifr. 



LEE 



121 



LKCTISTERNIUM, A bed, sometimes all that belongs to a bed. 
Flor. Wore. /I. 631. 

EECTRINUM, A pulpit. Mon.Jtigi. font. 3.//. 243. 

LECTURER, Pra/ecCjr.'] A reader of lectures. In London^ and 
other cities, there are Lecturers who are assistants to the rectors ot 
churches in preaching, (S^'c. These Lecturers are chosen by the Ves- 
tr)', or chief inhabitants of the parish, and are usually the afternoon 
preachers: the law requires that they should have the consent of 
those by whom they are employed, and likewise the approbation and 
admission of the ordinary; and they are, at the time of their admis- 
sion, to subscribe to the thirty-nine articles of religion, ^sfc. required 
by the .xuif. 13 55* U Car. 2. c. 4. They are to be licensed by the 
Bishop, as other njinisters, and a man cannot be a Lecturer without 
a license from a Bishop or Archbishop; but the power of a Bishop, 
^c. is only as to the qualification and fitness of the person, and notas to 
the right of the Lectureship; for if a Hi^hop determine in favour of a 
I^ecturcr, a prohibition may be granted to try the right. Mic/t. 12 If. 
3. B. R. If Lecturers preach in the week-days, they nuist read the 
common prayer for the day when they first preach, and declare their 
assent to that book; they are likewise to do the same the first Lec- 
ture-day in every month, so long as they continue Lecturers, or they 
shall be disabled to preach till they conform to the same: and if they 
preach before such conformity, they maybe committed to prison for 
three months, by warrant of two Justices of Peace, granted on the 
certificate of the Ordinary. Stat, l o isr 14 Car.2.c. 4. 

Where Lectures are to be preached or read in any cathedral or 
collegiate church, if the Lecturer openly, at the time aforesaid, de- 
clare his assent to all things in the book of Common Prayer, it shall 
be sufficient; and university sermons or Lectures, are excepted out 
of the act concerning Lecturers. There are Lectures founded by the 
donations of pious persons, the Lecturers whereof are appointed by 
the founders; without any interposition or consent of rectors of 
churches, iP'c. though with the lea\e and approbation of the Bishop; 
such as that of Lady Moier at St. Paui*^; Sec. But such is not enti- 
tled to the puljjit without the consent of the Rector, or Vicar, in 
whom the freehold of the church is. Caaes B. R, 420, 433. * 

The Court of B. R. \\\\\ not grant a viandumua to a Bishop to li- 
cence a Lecturer without the consent of the Rector, where the Lec- 
turer is supported by voluntary contributions, unless an immemorial 
custom to elect without such consent is shewn. R. v. Londorty (Bp.) 
1 Term Rt'/i. 331. Nor will that Court grant a Mandamus to the 
Rector, to certify to the Bishop the election of a- Lecturer, chosen 
by the inhabitants, where no such custom is shewn, though the Lec- 
turer has been paid out of the poor rates. But such immcmurial ciis- 
lom, if in fact it exists, is binding on the Hector. 4 Term Re/i. 125. 
R. V. Ftc/d. 

LECTURERS of Divinity, Law, Physick, c^c. in the universities 
of Oxford mu\ Cambridge; Vide Rcgiun Professor. 

LECTURNIUM, iecforium.'] The desk or reading place in 
churches. Stat. Kccl. Paul. Lond. MS. 44. 

LEDGRAVE or LEDGREVE, See Uthreve. 

LEDO, ledona7\ The rising water or increase of the sea. 

LEET or COURT-LEET, See title Court-Lcet, 
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LEETS or LEITS, Mectiuf^s appointed for the noniinatifm or 
election of officcrn; often mentioned in Archbishop H/iouivood'n 
History of the Church of Scotland. 

LEG A or L ACTA. Anticntly the allay of money was so called. 
Sjicitn. 

l.Ef rABlLIS, Sitjnifies what is not entailed as hereditary; but may 
be bequeathed by Lei;acy, in a last will and tesUm»cnt. Jtrticula firo- 

fioaila ill fiatiiamtiilo coram Hct^^C} yinno 1234. 

LKGACY. 

Lega ruM.J A bequest, or ^^ift of jjoods and chaUcls by will or tes- 
tament: the person to whom it is j^iven is styled the Legatee: and if 
the gift is of the residue of an estate after payment of debts and Le- 
gacies, he is then styled the Residuary Legatee. 

This Bequest transfers an inciioate property to the Legatee; but 
the Legacy is not perfect without the assent of the executor; for if 
one has a general or pecuniary Legacy of loO/., or a specific one of 
apiece of plate, he cannot in either case take it without the consent 
of the executor. For in him all the chattels are vested; and it is his 
business first of all to see, whether there is a sufficient sum left to 
pay the debts of the testator. Sec Co. Litt. Ill: Jleyn. 39; Jiracc. I. 2. 
c. 26. But if there is a fund to pay the debts, and the executor then 
refuses his assent to a Legacy, he may be compelled to give it, 
cither by the Spiritual Court, or by a Court of equity. March^ 
Rep. 19. 

In case of a deficiency of assets, all the general Legacies must abate 
proportionubly, in order to pay the debts; but a specific Legacy (of 
a piece of plate, a hoi se, or the like) is not to abate at all, or allow 
any thing by way of abatement, unless there be not sufficient with- 
out it. 2 Vcrn. 111. Upon the same principle, if the Legatees have 
been paid their Legacies, they are afterwards bound to refund a rate- 
able part in case debts come in, more than sufficient to exhaust the 
residue after the Legacies paid. 2 Vern. 205. 

If the Legatee dies before the Testator, the Legacy is a lost or 
lafised Legacy, and shall sink into the residue. And if a contingent 
Legacy be left to any one, as -when he attains, or //he attains the age 
of twenty-one, and he dies before that time, it is a lapsed Legacy. 
Dxj. 59: \ E</. Jb. 293. But a Legacy to one to bt paid when he at- 
tains the age of twenty-one years, is a vested Legacy; an interest 
which commences in firceaenti although it be soivendum in futuro: 
and if the Legatee dies before that age, his representatives shall re- 
ceive it out of the testator's personal estate, at the same time that it 
would have become payable in case the Legator had lived. This 
distinction is borrowed from the civil law; and its adoption in our 
Courts is not so much ow ing to its intrinsick equity, as to its having 
been before adopted by the Kcclebiaaticul Courts. For since the C/ian- 
eery has a concurrent juri.sdiciion with them, in regard to the reco- 
very of Legacies, it was reasonable that there should be a conformi- 
ty in these determinations; and that the Subject should have the 
same measure of justice in w hatever Court he sued. 1 K(j. .'lb. 295. 
But if such (contingent) Legacies be chareed upon a real estate, in 
both cases they shall lapse for the benefit of the heir; for with regard 
to devises alTccthig lands, the Ecclesiastical Court hath no concur- 
rent jurisdiction. 2 P. IVms. 601, 610. And in case of a vested Le- 
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^acy due immediately, and charged on land, or money in the funds, 
which yield un immediate profayifitcrcit shall be payable thereon from 
the testator's death; but if charged only on the personal estate, which 
caimot be immediately got in, it shall carry interest only from the 
end of the year after the death of the testator. 2 P. Wms. 26, 7. 

Besides the formal Legacies contained in a man's will and testa- 
ment, there is also permitted another death-bed disposition of pro- 
perty; which is called a donatioriy causa mortis; a gift in prospect of 
death. And that is, when a person in his last sickness, apprehending 
his dissolution near, delivers, or causes to be delivered, to another 
the possession of any personal goods, (under which have been in- 
cluded bonds and bills drawn by the deceased upon his bunker,) to 
keep in case of his decease. This gift, if the donor dies, needs not 
the assent of his executors; yet it shall not prevail against creditors; 
and is accompanied with this implied trust, that if the donor lives, 
the property thereof shall revert to himself, being only given in con- 
templation of death; mortis causa. Pre. Ch. 269: 1 P. Wins. 406, 
441: 3 IVms, 357. See 2 Fez. 431. 

As this donation may be avoided by creditors, so may it by the wife 
or children of a freeman, if it break in on their customary shares. 2 
yerf2. 612. The delivery of receipts for South-Sea annuities does not 
amount to a gift of the annuities themselves. Ward v. Turnery 2 Vez. 
442. It is undecided whether the delivery of a mortgage deed will 
amount to a gift of tlie money due on the security. See Richards v. 
Sifim<t cited 2 ^ez. 436: Hassell v. Tynte^ .4mhl. 318. There may be 
9i donatio cauna mortis of bonds, bank notes, and bills payable to bear- 
er: but not of other promissory' notes or bills of exchange, those be- 
inc choses in action which do not pass by delivery. Sec 2 Vez. 431. 
Ward v. Turner ^ which case collects all the laws on the subject of 
donations causa mortia^ and particularly considers what shall be a 
sufficient delivery of different kinds of property to give effect to such 
Donations. 

One cannot sue in the Spiritual Court for a donatio causa mortis, 
2 Stra. 777. See further this Dictionary, title Donatio causd mortis. 

Having said thus much on the subject of Legacies in general, we 
may proceed more particularly to inquire, 

1 . IV/io may be Legatees; of lafiscd and waited Legacies-, and of 

the adenijiticn of J^rgacies. 

2. Of the Payment of Legacies; and herein of Specific Legacies. 

3. Of Interest on Legacies. 

4. Of Suits to recover Legacies. 

.5. Of Devises to Credit om^ kj^c. in aatiffaction of Demands due 
from the Testator. — Of Legacies to Executors in satisfaction 
of the Redducy See title Executor^ V. 8. 

I. It seems necessary, that a Legatee should be born at the time 
of making the will; and it has been adjudged, where Legacies were 
given to a man's children, that those who were born afterwards 
should have no share thereof. I Bulst. 153. But it has been other- 
wise decreed in Chancery. I Ch. Re/i. 301. 

The name of a Legatee being very falsely spelt, it was referred 
to a master in Chancery, to examine who was the person intended. 
1 P. ti ms. 425. Some persons are incapable of taking by Legacy, 
under several statutes; as in stat. 1 3 W. 3. c. 6, Officers, Counsellors, 
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Lawycrsj c5'r. not taking the oaths; and 5 Geo. \. c. 27, Artificers 
going abroad, iJ'c. Sec fiirliicr who may be Devisees, tliis Dictiona- 
ry, title /////. 

The j^eneral nile is, that if a Legatee die before the Testator, or 
before the condition vipon which the Legacy is given be performed, 
or before ii be vested in interest, the Legacy is extinguislied. Treat. 
Eq, lib. A. /ti. L c. 2. § 3. — IJnt a bequest may be so specially fram- 
ed as to prevent the death of the Legatee operating a lapse of the 
Legacy. See 3 J(k. 572, 580. — Neither will the rule extend to a Le- 
gacy to two or more; for though> by ihe civil law, there is no survi- 
vorship amongst Legatees, yet it is settled that a Legacy to two or 
more jointly is not extinj^uishcd by the death of one, but w ill vest 
in the survivor, Gilb. Rc/i. 137: 2 ./itk. 220. — But where the Lega- 
cy is to two or more /trvera/ly, or to be divided share and share alike, 
and one dies, his share will lapse. See 1 P. JTinf^. 700: 2 P. Wma. 
489: 2 820, and the notes there. — Nor will the rule extend 

to those cases v, here the Legacy is given over after the death of the 
first Legatee; for in such cases the Legatee in remainder shall have 
it inunediately. 1 ylnd. 33. //A 82: 2 Vern. 207: 1 J\ IVmx. 274: 3 P. 
lVmf». 1 13: Pre. Ch. 37: Mosil. 319: 2 Vrr?!. 378. — Nor will a Lega- 
cy lapse by the death of a Legatee in the testator's lifc-timc, if he 
be to lake as a trustee. See 1 Vez. 140: and 2 Fi rn, 468, in which lat- 
ter case the point is doubted. 

AV'hcre a father makes a provision for a child by his will, and af- 
terwards gives to such child, being a daughter, a portion in marri- 
age; or, being a son, a sum of money to esli blish him in life, (such 
portion or sum being in amount equal to, or greater than the Legacy,) 
it is an implied ademption of the Legacy; for the law will not intend 
that <hc father designed two portions to one child. I P. IVmn. 680: 
2 C/t. Pr/t. 85: 2 lu ru. 1 15, 257: 2Mk. 216: Jwbl. 325: 2 Bro. C. R. 
r,07. — IJut this implication will not arise, if the provision by the 
be by bequest of the residue. 2 Jtk. 216: — or if the provision 
in the father's Jife-timc be subject to a contingency; 2 491; 
— or be not ejiimlem gmcri.'i with the Legacy; I liro. C. R. 425: 
— or if the testator be a stranger; 2 .'Ilk. 5 16: 2 Bro. C. R. 499: And 
such implication is always liable to be refuted by evidence. 2 Jik. 
516: 2 Lro. C. R. 165, 5 19. 

A man devised 200/. a piece tothe two children of B. at the end of 
ten years after the death of tlic testator; afterwards the children died 
within the ten years; and it was held a lai)scd Legacy: for tlicrc is a 
diflerence where a devise is to take elfect at a future time, and 
where the payment is to be made at a future time; and whenever the 
time is annexed to the Lciracy itself, and not to the payment of it, if 
the Legatee dies before the time happens, it is a lapsed Legacy. 2 
Saik. 415. A bequest of money to one at the age of twenty <ine, or 
day of marriage, without saying to be fmid at that time, and the Le- 
gatee dies before the term; this is a lapse*! Legacy: And so it is if 
the devise had been to her when she shall marry; or when a son shall 
come of age, and they die before. Godb. 182: 2 ^ent. 342. 

But a devise of a sum of money, to be /uiid m the day of marriage, 
or age of twenty-one years; if the Legatee die before either of these 
happen, the Legatee's administrator shall have it, because the Le- 
gatee had a present interest, though the time of payment was not 
yet come; and it is a charge on the personal est;itc which was in be- 
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ing at ihc testator's death; and if it were discharged by tliis accident, 
then it would be for the benetit of the executor, which wus never in- 
tended by the testator. 2 TV;//. 366: 2 Lex'. 207. A father beciucuthcd 
goods to his son, when he should be of the age of twenty -one years, 
and if he die before that time, then his daughter should have them; 
afterwards the father died, and then the son died before he was of 
age; adjudged, that the daughter shall have the goods given in Le- 
gacy immediately, and not stay till her brother would have been of 
age, if he had lived. I Jnd. 3;>. And where a Legacy was devised to 
an infant, to be paid when he shall come of age, atul he died before 
that time; it was ruled that his administrator should have it present- 
ly, and not stay till the infant should have been of age, if he had lived. 

1 Leon. 273. In a case of this nature, it has been decreed in equity, 
that although the iidministralor should have the Legacy, yet he must 
wait for it till such time as the child would have come to twenty- 
one. 2 l\rn. 199. 

That if the legacy be to the Legatee fiayable to him at a certain age, 
and the Legatee die before he attain such age, this is a vested and 
transmissible interest in the Lci^atee; Sec 2 l^ntt. 342: 2 Ch. Ca. 
155: I Vcrn. 462: 3 P. Ji'm^. 138: 2 Vrrn. 199. — Otherwise, if the 
Legacy be to the Legatee generally, at or when he attains such age. 

2 reni. 342: 2 i>a/k. 415: I E(/. Ab. 295, 6; and see 1 Bro. C. R. 1 19. 
— If the Legacy be made to carry interest, though the words to be 
paid^ oT/iayablc^ are omitted, it is a vested and transmissible interest. 
2 i^rnt. 342: 2 Ch. Ca. 155: 2 Vern. 673: 2 Te^. 263: Z Alk. 645. So 
if the bequest be to A. for life, and after the death of A. to li. the be- 
quest to B. is vested upon the death of the testator; and will not lapse 
by the death oi B. in the life-time of.Y. 2 Vnit. 347: I P. IVms. 566: 
2 Fern. 378: AmbL 167: I Bro. C. R. 119: and the notes there. I 
Bro. C. R. 181. 

Where a Legacy is to arise out of the real estate, it shall not go 
to the representative of the Leg.ilce; but sink in the inheritance. 
And yet where 1000/. was given by a person out of lands, to his 
daughter, and interest to be computed from his death, iJfc. here, 
though the Legatee died before the lime appointed for paying the 
same, it was held the Legacy should be raised notwithstanding; and 
the Lord Chancellor said, that this Legacy was a vested one. 2 I'ern. 
Re/i. 617: Barnardht . 328, 330. A person by will, ci7*c. gives a por- 
tion or Legacy to a child, payable at twenty-one years of age, out of 
a real and personal estate, and the child dies before the Legacy be- 
comes payable; in that case, so much thereof as the personal estate 
will pay, shall go to the child's executors and administrators: but so 
far as the Legacy is charged upon the land, it is said shall sink. 2 
Peere IVilliamfs 613. Also if a Legacy be given to one to be paid out 
of such a fund, and the sanie fails, it has been resolved, that it ought 
to be paid out of the personal estate; and the failing of the manner 
appointed for payment shall not defeat the Legacy. 1 P. IVms. 779. 

2. If u Legacy when due be paid to the father of an infant, it is no 
good payment: and the executor may be obliged in equity to pay it 
overagaiji; and where any Legacy is bequeathed to a feme covert, pay- 
ing it to her alone is not sufficient, wit.hout her husband. 1 Fern. 261 . 

Executors are not bound to pay u Legacy, without security to re- 
fund. Chan. R. 149, 257. And if sentence be -given for a Legacy in 
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the Ecclesiastical Court, a prohibition lies, unless they take security 
to refund. 2 fcnfr. 358. If an executor pays Legacies, and, seven 
years after, covenant is broken, for which action is brought against 
the executor; the court inclined that it was a Devastavit^ and that the 
executor ought to have taken security for his indemnity upon pay- 
ment of the Legacies. .^Illm 38. Though it has been adjudged that a 
covenant is no duty till broken; and therefore since it is uncertain 
whether it will be broken or not, it shall be presumed it will not; and 
the Legacies being a present duty, shall be paid by the executor, 
notwithstanding any covenaiit not actually broken. Stytt 37: I J^el- 
fion. Ab. 786. If one binds himself and his executors in an obligation, 
i^'r.to perform a certain thing, and in his will gives divers Legacies, 
and dies, leaving goods only sufiicicnt to pay the obligation when 
forfeited, this o))ligation shall be no bar to the Legacies, because it 
i$ uncertain whether the same may ever be forfeited; though the 
executor nuiy therefore make a delivery upon condition, viz. to re- 
turn the Legacies if the obligation becomes forfeited, and the penal- 
ty be recovered, 1 Roll. .lb. 928: 2 Ventr. 358. 

The executor is to pay the Legacies after the debts: but executors 
cannot in equity pay their own Legacies first, where there is not 
enough to pay all of them, but shall have an equal proportion with 
the rest of the Legatees. Chan. R. 354. An executor has election, 
where any chattel is given to him, to have and take it in one right or 
the other, viz. as executor, or Legatee, which is to be made by a 
special taking, or declaration, ^r, 10 Rett. 47: Plonod. 519: Dxjcrni* 

If there be a specific Legacy given of any thing, as a horse, silver 
cup, ^c. it must be delivered before any other Legacy, provided 
there be assets. Offtc. Ex ec. 317, And if there be enough to pay all 
the Legacies after the debts are satisfied, the Legacies shall ail be 
paid; but if there is not sufficient to pay debts or more, the Legatees 
must lose their Legacies, or a proportionable part of them. Ploiod. 
526: See 1 Lit. M. 579. 

A specific Legacy is, where, by the assent of the executor, the 
property of the Legacy will vest — As there is a benefit one way to a 
specific Legatee, that he shall not contribute, (in case of a deficien- 
cy to pay all the Legacies,) so there is a hazard the other way — For 
ijistance, if such specific Legacy, being a/<a«r, be evicted; or, being 
goodfiy be lost or burnt; or, being a debt, be lost by the insolvency of 
the debtor; in all those cases such specific Legatee shall have no 
contribution from the other Legatees, and therefore shall pay none 
towards them. Hinion v. Pinkr^ 1 P. JVws. 539. 

These consequences attending a specific Legacy have raised, in 
the several cases to be met with in the books, the question, whether 
a Legacy was .sficcifc or gf^neral. — A specific Legacy (strictly speak- 
ing) is said by Lord Hard'wickv in Purse v. Sfio/iUn^ 1 Atf:. 417, to be 
a bequest of a particular chattel, nfwcijicallij described and distin- 
guished from all other things of the same kind; or, in other words an 
individual Legacy. — Money, therefore, if sufficiently distinifuis/ied, 
may be the subject of a specific bequest; as money in a certain chest, 
Uj^c. Laxvson v. Stitch^ I Atk. 508; or a particular debt; as to the 
ademption of which latter by payment in the testator's life-time, Sec 
Thomond (E.) v. Sujfolk {V..)-, 1 P. JVms. 461 — So of Stock in Ashton 
V. M/iton, Talb. 152: Avcfyn v. IVard^ 1 Vez. 424: Drinkivater v. Pal- 
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cowr, 2 Vez. 623. — So a bequest of a pan of a specific chattel may 
be equally a specific Legacy. 3 ^itk. 103. 

But the Legatees of specific parts, though not liable to abatement 
"witli grneral Legatees, yet must abate, proportionably among them- 
selves upon deficiency of the specific thing bequeathed. Uleech v. 
Thoringion^ 2 Vcz, 563; or on deficiency of the general assets for pay- 
ment of debts. Longy. Short, I P. J/ m* . 403. — So specific Legatees 
of distinct chattels shall al)atc proporiionably on a deficiency of 
general assets. Devon (D.) v. ^iikins, 2 F. Wms. 382. 

On the other hand, a n»crc bequest of (/uantid/j whether of money 
or ajiy other chattel, is a general Legacy; as of a quantity of 
Stock: Purse v. Sria/iliny 1 ylik: 414: Sicec/i V. Thorington, 2 Vcz. 562: 
and where the testator has not such Stock at his death, it is a direc- 
tion lo the executor to procure so much Stock for the Legatee, Par- 
tridge V. Partridge^ 'J'alb. 227. — So the purpose to which Vi. general 
Legacy is to be applied will not alter its nature; as in the case of 
Hinton v. Pinke^ 1 P. Jl'ms. 539. Personal annuities given by will 
are general Legacies, Ilume v. Edivards, 3 .^Ick. 693: Letvin v. Lewiriy 
2 Vcz. 417. How far a Legacy of money, to be paid out of a certain 
fund, shall be adeemed by the failure of the fund, sec Savile v. Black' 
ett, 1 P. IVms. 778: 2 P. Jt'ms. 330, Mr. Cox*a Note (I): And see 
Treat. Etj. lib. A.pt. 1. c. 2. § 5. in n. 

A sum bequeathed out of a debt must be paid though the debt is 
recovered by the testator; othenvise of a bequest of the debt itself. 
2 Stra. 824. 

As an executor is not obliged to pay a Legacy without security 
given him by the Legatee to refund, if there are debts, because the 
Legacy is not due till the debts arc paid, and a man must be just be- 
fore he is charitable; so in some case, the executor may be compel- 
led to give security to the Legatee for the payment of his Legacy; 
as where a testator bequeathed 1000/. to a person, to be paid at the 
age of twenty-one, and made an executor, and died; afterwards the 
Legatee exhibited a bill in equity against the executor, setting forth 
that he had wasted the estate, and praying that he might give secu- 
rity to pay the Legacy when it should become due; and it was order- 
ed accordingly. 1 Ch. Re/i. 136, 257. See post, 4. 

By various Stamp-acts duties ad va/orrm have from time to time 
been imposed on receipts given for payment of Legacies: and these 
extend now as well to Legacies secured on real as on /jcrsonal pro- 
perty. For the amount of these stamps the executor is made liable, 
and it is his duty not to pay a Legacy without a receipt duly stamp- 
ed. The stamp is from I/, up to iOl./ier cent, (in Great Britainy and 
from 10«. to 5/. /ler cent, in /rr/a/jc/), according to the propinquity or 
distance of relationship between the devisor and Legatee. 

For the amount of the stamp dulics in Great Britain, sec the Acts 
44 G. 3. c. 98: 45 G. 3. c. 28. — For the regulations by which execu- 
tors are made liable for the payment of the duty, see 36 G. 3. c. 52: 42 
G. 3. c. 99: And as to Ireland, see 47 G. 3. st. 1 . c. 50, t5'c.— See fur- 
ther this Diet. tit. Executor. 

3. If a Legacy is devised, and no certain time of payment, and thc 
Legatee is an infant, he shall have interest for the Legacy from the 
expiration of one year after the testator's death; for so long the ex- 
ecutor shall have, that he may see whether there are any debts, and 
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no laches shall be imputed to the infant; but if the Legatee be of full 
a^e, he shall ha\ e no interest but from tlic time of the demand of 
his Legacy. Where a Legacy is payable at a day certain it must be 
paid with interest from that day. 2 .SaM. 415: 2 .Vein. ylbr. 1114. A 
person ^ivcs a Legacy charged upon land, which yields rents and 
profits, and there is no day of payment mentioned, the Legacy shall 
carry interest from the testator's death, because the land yields profit 
from thai time: though were it charged on the personal esiaie, and 
the will mentions no time for panng it, there the Legacy beiirs in- 
terest only from the end of a year ulter the death of the testator; 
which is said to be the settled difference. 2 F. lVms.26. It has been 
decreed in equity, that although a Legacy be devised to be paid at a 
certain time, it carries interest oidy from such time as it is demand- 
ed: it is olherw isc of u debt; and in such case non-payment at the 
day has been held no breach, without demand and refusal. Preced. 
Chanc, 161. See Jl>r. Can. Ay. 286. One having a Legacy given him, 
payable within a year, knew nothing of it till a great while afterwards, 
when the executor published it in the Gazette; here Chanceiy would 
allow no interest, but the bare Legacy. Preced, Chanc. \ 1. 

4. Legacies being gratuities, and no duties, action will not lie at 
Common I^aw for the recovery of a Legacy, but remedy is to be had 
in the Chancery or Spiritual Court. ylUtn 38. The cognizance of a 
Legacy properly belongs to the Spiritual Courts, for such bequests 
were not good by the Common Law; but this is to be understood, 
where a Legacy is devised generally: if it is payable out of the land, 
or out of the profits of the land, an action on the case lies at Common 
Law; but the usual remedy is in Chancery. Sid. 44: 3 Salk. 223. By 
Holt^ Chief Justice, a Legatee may maintain an action of debt at 
Common Law agaiitst the owner of land, out of which the Legacy is 
to be paid; and since the statute of wills gives him a right, by con- 
sequence he shall have an action at law to recover it. 2 Sulk. 415. 
And sometimes the Common Law takes i»oiice of a Legacy, not di- 
rectly, but in a collateral way; as where the executor promised to 
pay the money, if the Legatee would forbear to sue for the Legacy, 
this was adjudged a good consideration to ground iui action; but that 
it would not lie for a Legacy in specie; which would be to divest the 
Spiritual Court of what properly belonged to tlieir jurisdiction, by 
turning suits which might be brought there into actions on the case. 
Jiayni. 23. And it is now positively determined that no action at 
law lies for a Legacy; the Court of Chancery being the proper juris- 
diction for that purpose. Dicks \. Siruity 5 Ti rm Hr/i. 690. — The 
reason given in this case seems to contradict the principle of an- 
other case in Coif/t. 284, 9; where it was held, tliai if an executor, 
in consideration of assets in his possession, promises to pay a Lega- 
cy, an action of assumpsit lies against him in his own right In the 

first mentioned of these cases, however, no express promise was 
proved. — If security is given by bond to pay a Legacy, in such case 
an action at law is the proper remedy; by giving the bond, the Le- 
gacy is, as it v/ere, extinct, and becomes adebtat Common Law, and 
the Legatee can never afterwards sue for it in the Spiritual Court. 
Yelv. 39. For the recovery of a debt or such like thing in action, 
given by way of Legacy, it is best to make the Legatee execu- 
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tor as to th;\t tlt bl, isfc. oi- he must have a letter of attorney to sue in 
the executor's name, li ood\s Inst. 330. 

An action at law will lie ajjaiiisi an executor to recover a specific 
chattel bcqiiei.thcd, after iiis assent to the bequest. Doe d. Ld. Hay 
and Scie v. (^uij^ 3 Juni\s Hrfi. 120. 

It is without (|uesiion that tlic suit for a personal Lcjjacy may be 
hrou'jht in Chancery; and if the matter has proceeded to a sentence 
in the Kcclesiasiical Court, it is proper lo go into Chancery for ihc 
executor's indemnity; where the Leguiecs are to give sccuiity to re- 
fund, and that Court will sec money put out for children. On like 
principles a bill for the distribution of an intestate's personal estate is 
proper in Chancery, for the Spiritual Court in that case has but an 
ineffectual jurisdiction. See Fonblant/uv^it Treat. K(}.Ub. ^.f^t. I.e. 1. 
§2. 

An executor beinj; in equity considered as a trustee for the Lega- 
tee, with respect to his Legacy, and as a trustee in certain cases for 
the Next-of-kin as to the undisposed surplus, is the true ground of 
equitable jurisdiction in enforciv)g the payment of a Legacy, or dis- 
tribution of personal estate. Sec I P, ll'tn.s. 544, 575. 

That the jurisdiction of our Courts of Lquity, is, in such cases, 
more efieciive and protective of the interest of creditors and Lega- 
tees, is evident in several ijistuiices, particularly in compelling 
executors to give security for a Legacy payable at a future day, the 
executor appearing to have wasted the estate. 1 C/i. Cu. 121 : — or to 
bring the fund into Court. 3 Bro. C. li. 365. And there are cases in 
which a Court of Equity will restrain proceedings in the Ecclesi- 
astical Court for a Legacy; as where a husband is suing for a Legacy 
in right of his wife. Sec 2 .itk. 420: Tofh. \ 14: Pre. Ch. 548. 

The Spiritual Court administers redress in the case of subtraction 
or the withholding or detaining of Legacies, as a consequential part 
of their tesiamemary jurisdiction; but in tliis case the Courts of 
Equity exercise a concurrent jurhdiciiony as incident to some other 
species of relief required: and as it is beneath the dignity of the 
King's Courts to be merely ancillary to other inferior jurisdictions, 
the cause, wheti once brought there, receives there also its full de- 
termination. See 3 Comm. 98. c. 7. 

5. Where a testator gives his debtee a Legacy greater than his 
<lebt, it shaP be taken in satisfaction for it: though where the Le:<acy 
is less, it shall not be deemed as any part thereof; but as a legacy is 
a gift, sometimes the Legatee has l>een decreed both. 1 Salk. 155: 2 
508. If a greater Legacy is given by a codicil to the same per- 
son that was Legatee in the will, it shall not be a satisfaction unless 
so expressed. I P. IVms. 424. 

Although a Legacy is to be taken as a gift, yet a man shall be in- 
tended to be just before he is kind; so that a bequest of the name sum 
by the debtor to the creditor shall l>e applied in satisfaction of the 
debt. Pre. C/t. 394: 2 P. /im.v. 130: 3 P. H'ms. 354: 1 Vcz. 123: 
Mosct. 7: See 2 P. Jl'ms. 616. — Yet where there arc assets, and the 
testator intended both, it may be as good equity to construe hin» both 
just and kind: and the construction of making a gift a satisfaction 
has, in many cases, been carried too far. See I Saik. 155: 1 P. IVms. 
410: 2 P. IVma. 616. 

If a Legacy be less than the debt, it was never held to go in satis- 
faction. 2 Satk. 508; Pre. Ch. 394: 2 P. IVms. 616: a Vtrn. 478: M(^- 

VoL. IV. R 
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seL 295. — So if the Lcj^acy were upon coiidiliou, or upon a conlin- 
cjcncy; ior the is ii.ti juled for ihc Legatee's benelit; and there- 
fore il could not l)e supposed thai the lestalwr would give him an un- 
certain recompence in SiilisA'.ction of a certain demand. Pre. C/i. 394: 
Salk. 508; 2 ^tk. 300. 4^1: 2 F Wnu. 555: 2 Trc. 5 19.— So where 
the Lcj;acy is not ec|Ually beneficial with the debt in some one par- 
ticular, although it n>uy be more so in another, as in time of payment. 
Pre. C7i. 236: 2 rem. 478: 2 .ilk. 300: 3 J(k. 96: 1 Bro. C. Ji. 129, 
295. — So if the thing were of a different nature, as land, it should 
not ^o in satisfaction of money, unless there was a defect of assets. 2 
P. Mm. .616: iialk, 508: 3 P. Jf m*. 245. — So if the debt was contract- 
ed after the Legacy given; as the testator could not have it in con- 
templation to satisfy a debt not then in being. 2 6'aM-. 508: 2 /*. IVtne. 
342: 1 /\ ll'ma. 409: 3 P. il'ms. 353. — So if the debt was upon an 
open or running account, so that it might not be known to the testa- 
tor whether he owed any money to ihe Legatee or not. I P. Wmt. 
299. 

Cases of this nature therefore d<y)cnd upon circumstances; and 
where a Legacy has been decreed to go in satisfaction of a debt, it 
must be grounded upon some evidence, or at least a strong presump- 
tion that the testator did so intend il; for a Court of Lquity ought 
not to hinder a man from disposing of his o\ni as he pleases: and 
therefore the intention of the party is to be the rule: for where he 
says he gives a Legacy, the Court cannot contradict him, and say he 
pays a debt. See Treat. Eq, lib 4. f)t. I.e. 1. § 5; and the notes there. 

LECIALIS HOMO, He who stands rrcfi/A in curia, not outlawed, 
cxcomnmnicaled, or infamous; and in this sense arc the words /irobi 
fj^li ffules homines: hence also legality is taken for the conditionof such 
a man. Leg. Ed. Conf. c. 18. 

LEGALIS MONLTA AXGLIiE, Lawful money of ^w.^'W, is 
gold or silver money coined here by the King's authority, ^e. 1 Imt. 
207. See title Coin, 

LKGAMAXNUS, See Lageman. 

LEG A TARY, Legatarixm^ He or she to whom any thing is be- 
queathed; a l^egatee. See mat. 27 Eliz.c. 16. Sfielman says, itissome- 
time> used }iro Legato vt l .Vuncio. 

LI GATE, Legaiu&.'\ An ambassador or Pope*s Nuncio. There 
are two sorts of Lrgafrs^ a Legate a lafere^ and Legalus notua; the 
difference between whom is thus: Legatus a laterr was usually one 
of the Pope's family vested with the greatest authority in all ecclesi- 
astical affairs over the whole kingdom where he was sent; and dur- 
ing the lime of his legation he might determine even those appeals 
which h.i(l been made from thence to Pome: Lcgatu.f natun had a 
more limited jurisdiction, but was exempted from the authority of 
the Legate a lu ere; and he could exercise his jurisdiction in his own 
province. The Popes of Koine had formerly in England the arch- 
bishoi)s of Canterbury their Legatus natu.^; and upon extraordinary 
occasions, sent over a Ligatu/> d latere. 

LEGATEE, The person to whom a Legacy is bequeathed by a 
last will, 

LEGATORY, See Legatary. 

Ll'.GATUM, In the ecclesiastic sense, was a legacy given to the 
church, or uccuston»ed mortuary. Cowelt. 

LEGEM FACER E, To make law, on oath; Legem habere y to be 
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v^Hpable ot g^ivini^ evidence upon oath; Minornoix habet legem. Sdden*s 
notes on He 133. Sec Wages of LwtiK 

I-EGERGILD, Legergildum.'] Sec LairivUc. 

LLGlOSUS, Litigious^ and so subjected to a course of Law. 

LEID, Vide Lathe ^ Lath-rcve. 

LElPA, a departure from service. Si quis a Domino suo .sine 

licenda discedaty ut leipa tnundctur \Sf redire cogatur. Leg. Hett. I. c. 
43. Blount. — Rather, an Elofier; the person who escapes or departs. 
See S/iicmn. in v. 

LEIRWIT, Mulcta adulteriorum. Fietaj /id. 1 . c. 7.] Is used for 
a liberty, whereby a lord challengeth the penalty of one that lielh un- 
lawfully with his bond -woman. Coiui/i. 

LErrHEN> Vide La(/ie and Luth-reve. 

LEMON JUICE, See Lime. 

LENT, Erom the Germ. Lcntz. \. c. Ver. The Spring Fast.] A 
time of fastinij forty days, next before Kaater; mentioned in atat. 2 £5* 
3 Ed. 6. c. 19. First commanded to be observed in Lng/aud by Ercom- 
ierty seventh Kinj^of AV//r, before the year 800. f^uker'a Chron. 7. No 
meat was formerly to be eaten in Lent^ or oi^ IVcdnrndays or other 
fish days, but by licence, under certain penalties. And butchers were 
not to kill flesh in the Lerity unless for victualling^ ships, iJ'e. 

LEP AND LACE, Lt/i/ie La.sse.] A custom in the manor of 
IVrit'.lr in Easexy that every cart which goes over Grevnburtj within 
that manor, (exi ept it be the cart of a nobleman) shall pay ^d. to 
the lord. This Greenbury is conceived to have been anciently a mar- 
ket place; on which account this privile^^e was granted. Blount. 

LEPA, \ measure which contained the third part of two bushels: 
whence we derive a secd'lea/7 . Du Cange. 

LEPOR.VRIUS, A greyhound for the hare. Mon. Ang. torn. I.Jol. 
283. 

LEPORIUM, A place where hares are kept together. Mon. Jng. 
torn. l.f'A. 1035. 

LEPROSO AMOVENDO; An anticnt writ that lay to remove 
a Leper or Lazar, who thrust himself into the company of his neigh- 
bours in any parish, either in the church, or at other public meet- 
ings, to their annoyance. Heg. Orig. 237. The writ lay against those 
Lepers that appear outwardly to be such, by sores on their bodies, 
smell, ^c. and not against others; and if a man were a Leper and 
keep within his house, so as not to converse with his neigbours, he 
shall not be removed. J^'ew jYat. Br. 521. 

LE ROY LE VEUT, See Royal Mar-nt; Parliament. 

LE ROY S*AVISERA, By these words to a bill, presented to the 
King by his houses of Parliament, are understoo<l his denial of that 
bill. By this means the indelicacy of a positive refusal to give the 
Royal Assent to a bill passed by the I^rds and Commons is avoided. 
See lit. Parliament. 

LESCHEWES, Trees fallen by chance, or windfelU. Broke*aA6r. 
341. 

LESIA, a leash of greyhounds, now restrained to the number of 
three, but formerly more. S/irlm. 

LESPEGEND, Sa.\. Lr nfiegen Baro minor'] Sint sub quotibet ho- 
rum yuatuor ex mediocribus hominibus quos Jjigli Lespegend nuneu- 
fianty Dani vcro young-men vacant, locati, qui curam et onuv f-uft'- 
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viridis turn veneit's .^usci/iiani. — Hence it appears that this was an in- 
ferior officer in forests, to take care of the vert and venison therein, 
t3*f. — C'inKtiiut. Canu(. dc Formia^ Art. 2. 

LESS A, A legacy; from this word also Lease is derived. Mon. 
Ang. to n . I . /lag. 5 62. 

LESSOR AND LESSEE, The parties to a Lease. Tlic former he 
who makes the Lease, the latter to whom it is made. 

LES I AC;E, See JiaUast, 

Lt STAGEFi<Y, Lestagc-frce, or exempt from the duty of paying 
ballast money. Cowr/l. 

LESWES, or LELVES, Is a word used in Domcudiuh to signify 
pastures, and is still used in many places of Kmf/andy and often in- 
serted in deeds and conveyances. Cowell. Hence the modern term 

LETARE JERUSALEM, See Quadraffe^imalia. 

LETH1:RW1TE, See Lrirrvif. 

LETTERS, Threatening. See Thrvatenint^ Letters. 

LETTER MISSIVE 1 OR ELECTING OF A BISHOP, A let- 
ter from the King to the Dean and Chapter, containing the name of 
the person whom he would have them elect. See title TUxhoii. 

LETTER MISSIVE IN CHANCERY. To a Peer. See Chaiu 
eery. 

LETTERS OF ABSOLUTION, Lifcra absofutorix.] Absolva- 
tory letters were such in former times, when an abbot released any 
of his brethren ab omni aubjcciione is^ odrdirndoy is'c. and made them 
capable of entering into some other order of religion. Mon, Faver- 
shamcHiii, ft. 7. 

LETTER OF ATTORNEY, Litera ^//orn«//.] A writing, author- 
ising another person, who, in such a case, is called the Attorney of 
the parly appointing him, to do any lawful act in the stead of another; 
as to give seisin of lands; receive debts, or sue a third person, tJT'r. A 
Letter of jiftornt ij is either general or special. The nature of this 
instrument is to give the attorney the full power and authority of the 
maker, to accomplish the act intended to be performed; and some- 
times these writings are revocable, and sometimes not so: but when 
they are revocable, it is usually a bare authority only; they are irre- 
vocable when debts, isfc. are assigned to another, in which case the 
word irrevocably is inserted; and the intention of them then is to 
enable the assignee to receive the debt, iJ/c. to his own use. 

In cases of Letters of Attorney it was antiently held that the au- 
thority must be strictly pursued; if it be to deliver livery and seisin of 
lands between certain hours, and the attorney doth it before or after; 
or in a capital messuage, and he does it in another part of the land, 
i^fc. the act of the attorney to execute the estate shall be void. Plowd. 
475. Bui notwithstanding the antient opinions for pursuing authori- 
ties with great strictness and exactness, yet in case of livery and seisin 
they have been always favourably expounded of later times, unless 
where it hath appeared, that the authority was not pursued at all; as if 
a Letter of Attorney be made to three, two cannot execute it, because 
ihey are not the parties delegated, and they do not agree with the au- 
thority. 2 Mod. Rtfi. 79. Where the attorney does less than the au- 
thority mentions, it is void: it is said if he doth more it may be good 
for so much as he has power to do, and void for the rest; yet both 
these rules have divers exceptions and limitations. Vide I Inst. 258. 
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Where two attornies were mude jointly and severally to deliver sei- 
sin of lands, iJ'c. and one of tliem delivered seisin of part of the land, 
and after another attorney, bcin^ tenant thereof for years, ijavc livery 
of the other puit of the land: this was held ^;ood, though made at 
several times, 1 ^Ind. 247. And if a man make a deed of feoffment 
of lands in divers counties, with such a Letter of Attorney, the 
livery must be at several times; otherwise it caimot be made. Ibid. 
See 1 Lro7i. 102, 260. 

If a xMayor und Commonalty make a feoffment of lands and execute 
a Letter of Attorney to deliver seisin, the livery and seisin, after the 
death of the mayor, will be ijood, by reason the Corporation dieth not. 
I Ifisf. 52. In other cases, by the death of the paiiy giving it, the 
power given by Letter of Attorney generally determines. A person 
made a Letter of Attorney to a creditor to receive all his wages and 
pay due from a ship, and afterwards died at sea, this authority was 
adjudged to be so determined, that all the rest of the creditors should 
have a share in his administmtion. Priced. C/uinc. 125: 2 Virn. 391. 
Sailors generally make the attorney, executor also. See title Mixnj. 
See further as to the Letters of Attorney, Com. Di(;. title yJtionieij (C). 

A Letter of Attorney to receive Rents, Debts, and Dividends, and 
to demise Premises. 

X.VOJVa/l men by these firt-scvts^ That I A. B. o/t/ie /laris/i o/"Christ 
Church in the county qf AI iddlesex, f^ftiuHter^frjr divers good causes and 
considerations me hereunto moving^ have madcy ordained^ con.ttituted, 
and a/i/iointrd, and by these ftre^cnls do make^ ordain^ constitute^ and afi- 
fioint C. D. of the fiariah of Christ Cimrch aforeaaid^ weaver^ my true 
and lawful attorney for mr, ayid in nty name, /dace, and steady and for 
my uscy t J ask, demandyond r^cnvfy all and every rent and rentSy sums 
and sum of money norj due, or which hereafter shall or may grow due 
to mc from any fiernon and peraonn whoutsoevcry who have been^ now arc, 
or hereafter shall or may be tenant or tenants of any messuages or tene- 
mentsy landsyhercditameufSy and /irernisvhy or of any fiart or fiartSy share 
or sharesy of any messuages or tcnemtntSylandsy hereditamrntsy arid fire- 
misesy in Great Britain, the island of Jamaica, or elsewhrrcy belonging to 
mc; and of and from all and every other fnrson and /lersoyis liable to or 
empowered to pay the same ; and upon receipt there' for of any part there- 
of y acquittances or other sufficient discharges for mc anditi my name, or in 
his own namey to make and give for what he ahall sio receivcy and for non- 
payment of such rent or rentSy or any part thereof to enter into and up- 
on all or any of the messuages or tenements, lands and prrmiscsy liable 
to the payment thereof and distrain for the samcy and the distress and 
distresses theri and there found to take awayy sell, and dispose of accord- 
ing to law; and also for me and in my name, and for my uncy to asky 
demandycnd recrivcy of and from all and every corporations and compa- 
nicsy all and every sum and sums of money now ducy or which hereafter 
shall or may grow due to me for dividendsy interest y or profits of any 
sum or sums of money y part Sy or shareoy now belongingy or which shall 
belong to me therein respectively; and likewise to asky denuindy sue fory 
recover and receive all and rvery debt and debtsy sum and sums oj 
money ducy or to grow due and payable to mcy from any other person 
or personsyfor any other mattery causCy or thing wbnt soever y and upon 
receipt thereof or of any part thereof in jny namcy or in his own namey 
to make and give proper receipts and discharges for the same; and in 
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case any tenant or tenants^ of any mcsfiuag-t's or trnemrntg, lands and 
/irrmisea, wherdn I have am/ right or intercity shall guii or Itave the 
fimniscs hu them resfiertivrly holdi n, thrn and in that case I do hereby 
g^ive and grant to said attorney^ full ftower and authority to demise^ 
lety and set fhr same resftcctively^ or any fiart thereof^ to such person 
or fur son fly and for such rent and rentSy and for such term and timej 
and under such covf-nams and agreements as my said aitor?iey shall 
think fit y and to fxfjcnd and apply such part of the rnits and profits: of 
the said premises as shall cowp to his handsy in repairing and improv- 
ing the same, us mu said attomcu shall judge proper, and onr or more 
attorney or aftotni'.i under him, for all or any the purposes aforesaid^ 
to "make and at pleasure to revoke; Giving and hereby granting to my 
said attorney J ult ponv'^r and authority in the pe>fortnance of all und 
singular (lie premises aforesaid, as fully and amply in every respect aa 
I myself might or could do if personally present; hereby ratifying and 
conjirming all and Kvhatsoever my said attorney shall lawfully do or 
cause to be done, iti and about the said premises, by virtue hereof. In 
".vitnesa ivhereof, I the said A. 13- have hereunto set and subscribed my 

hand and seal this day of in the year of our Lord 

Sealed a/'d delivered (being first duly stampt)} 
in the presence of ^ 

LETTERS CLAUSE, Liiera Clausa.] Close Lelters opposed to 
Letters-patent: being commonly sealed up with the Kinjj's Sijpet or 
Privy Seal; whereas the Leticrs-paicnl are left open and sealed with 
the hroi.d seal. 

l^ETTER OF CRl'DIT, Is where a merchant or correspondent 
writes a Letter to another, requestini> him 'o credit the bearer with 
a ceriuin sum of money. Merch. Die. See title Bill of Exchange. 

LET l ERS OF EXCHANGE, Litera Cambii.] Reg. Orig. 194. 
Sec title I^ill of Exchange. 

LETTER OF LICENCE, An instrument or writinjij niade by 
creditors to a nun thai hu:h failed in his trade, allowing him U)nger 
time for the payment of his debts, and protecting him from at rest in 
going about his afl'airs. These Letters of Licence give leave to the 
parly to whom granted to rcsojt freely to his creditors, or any others, 
and to compound debts, is'c. And the crediturs severally covenant, 
that if ihc debtor shall receive any molestation or hindrance from any 
of them, he shall be acquitted and discharged of his debt against 
such creditor, {^r. 

LETTERS OF MARQUE, Commissions for extraordinaiy Re- 
prisals for Reparation to merchants taken and despoiled by strangers 
at sea, granlable by the Secretaries of Slate, with ihe approbation of 
the King and Council; and usually in time of war, CPV. Lex Alercat. 
L73. 

The words Maryue and Reprisal are used as synonymous; and 
signify, the latter a taking in return, the former the passing the fron- 
tiers in order to such taking. I)ufre.\ne title jMurca. 

As the delay of making war by the Sovereign Power of the Nation, 
may sometimes be detrimcnial to individuals v/ho have suffered by 
depredations from foreign States the laws of England have, in some 
respect, armed the subject with powers to impel the prerogative of 
the Crown in this particular, by directing his ministers to issue Let- 
ters of Marque and Reprisal upon due demand; the prerogative of 
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granting which is nearly related lo, and plainly derived from, that 
of making war; (Sec title A'/V.'^';) this beini:: indeed only an incomplete 
state ol hubtilities, and j^encrally ending in a formal denunciation of 
war. These Leiters are graniuhle by the L;«w (»f Nations, wherever 
the Subjects of one State are oppressed and injured by those of an- 
other; and justice is denied by that Stale to which the oppressor be- 
longs. In this case, Letters of Marque and 1-tefirhal may be obtained, 
in order to seize the bodies or goods of the Subjects of the oft'ending 
State, until satisfaction be made, wherever they happen lo be found; 
and in fact this custom of reprisals seems dictated by nature. The 
necessity, how ver, is obvious of calling in the Sovereign Power to 
determine when reprisals may be made; else every private sutterer 
would be a judj^e in his own cause. In pursuance of which principle 
it is declared by slat. 4 Htn. 5. c. 7, that if any Subjects of the 
realm are oppressed, in the time of lruce<, by any forcignci*s, the 
King will grant Mai que in due form, to all that feel themselves 
grieved; which form is thus directed lo be observed: the sufferer 
must first apply to the Lord Privy Seal, and he shall make out Let- 
ters of request under the Privy Seal; and if after such request of 
satisfaction mude, the parly required do not w ithin convenient time 
make due satisfaclion or restitution to the party grieved, the Lord 
Chancellor shall make him out Letters of Marque under the Great 
Seal; and by virtue of these, he may attack and se'ze the property of 
the aggressor nation, without hazard of being condemned as a robber 
and a pii-atc. See 1 Comm. c. 7. //. 258, 9: See stat. 14 //. 6. c. 7, that 
goods taken on board enemies* ships shall be lawful prize, though 
belonging lo foreigners in amity. 

It is observable that the above statute of Henry V. is confined to 
the time of a truce, wherein there is no express mention that all 
Marques and Reprisals shall cease. It seems that the manner of grant- 
ing Letters of Marque under this statute has been long disused, as it 
could only be granted to persons actually grieved. But if, during a 
war, a Subject without any commission from the Ring should take 
an enemy's ship, the prize would not be the property of the captor, 
but would be one of the droiOi of Admiralty, and would belong to 
the King, or his grantee the Admiral. Cart/t 399. Therefore, to en- 
courage merchants and others to fit out privateers, or armed ships, 
in lime of war. the Lord High Admiral or the Commissioners of the 
Admiralty are, from time to time, empowered by various acts of 
parliament to grant commissions lo the owncis of such ships; and 
the prizes captured are divided between the owners and the captain 
and crew of the privateer. But the owners, before the commission 
is granted, give security to the Admiralty, to make compensation for 
any violation of treaties betw een those powers with whom the nation 
is at peace: And that such armed ships shall not be employed in 
smuggling. These commissions arc now upon all occasions, as well 
as in the statutes, called Letters of Marque: See Stats. 29 Geo. 2. c. 
34: 19 Gro. 3. c. 67; 33 Geo. 3. c. 34, 66: 43 Gro. 3. c. 160: 45 G. 
3. c. 72, iJ'c. (Tempor.iry Prize-acts passed during war.) — Some- 
times the Lords of the Admiralty have this authority by a proclama- 
tion from the King in Council as was the case in Dtcember 1780, to 
empower them to gruni Letters of Marque to seize the ships of the 
Dutch. See C/iris'ian's No'C on 1 Comm. c. 7. ubi su/i. 
If a Letter of Marque wiltuUy and knowingly take a ship and goods 
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belonging to another nation, not of that Stale against whom the com- 
mission is awarded, but of s>oinc other in amity, this amounts to a 
downrif^ht piracy. Rol. Jbr. 4 30. See further title Rtfirisat. 

LETTERS PA TENT, Littra /iatnut:s.^ Sometimes calledLetters 
overt; are writinj^s of the King sealed with the Great Seal o{ England^ 
whereby a person is enabled to do or enjoy that which otherwise he 
could not; and so called, because they arc open with the seal affixed, 
and ready to be shewn for confirmation of the authority thereby given. 
And we read of Letters Patent to make denizens, U^c. Letters Patent 
may be granted by conmion persons, but in such case they arc not 
properly called Patentees; yet for distinction, the King's Letters Pat- 
ent have been called Letters Patent Royal. See atat. 2 //. 6. c. 10. 
See titles Puii ut^; Grantu of (he Kini^. 

LFTTEKS OF SAFE CONDUCT, See title Safe Conduct. 

LEVANT AND COUCHANT, Is a law term for cattle that have 
been so long in the ground of another, that they have laid down and 
are risen again to feet!; in antient records Irvantrs et ciibantca. When 
the catlle of a stranger are come into another n»an*s ground, and have 
been there a good space of lime, (supposed to be a day and a night,) 
they are said to be U vant and couchant. Terms dt Ley: 2 Lil. yJbr. 
167. Beasts of a stranger on the Lord's ground may be distrained for 
rent, though they have not been levant and couchant; but it is other- 
wise if the tenant of the land is in fault in not keeping up his mounds, 
by reason whereof the beasts escape upon the land. Wood's Inst. 190. 
See title Distress L 2. 

LEVANUM, From Lat. Levare^ to make lighter:] Leavened 
bread. 

LEVARE FCENUM, to make hay, or properly to cast it into 
wind-rows, in order to cock it up. Paroch. Jntit/. page 320. Hence 
una le-oatio fceni was one day's hay-making, a service paid the lord by 
inferior tenants. Paroch. Jntui. 402. 

LEVARI I'ACIAS, A writ of execution directed to the Shcrift' 
for levying a sum of money upon a man's lands and tenements, goods 
and chattels, who has forfeited his recognizance. Reg. Orig. 291. 
This writ was given by the Common Law, before the statute IVest. 
2. c. 18, gave the writ of Elegit; commands the debt to be levied de 
exitidus ilf firojicius terrxyilfc. 

There is a Levari Facias damna disaeisitoribusy for the levying of 
damages, wherein the disseisor has formerly been condemned to the 
disseisee. Rfg. Orig. 214. Also Levari E'acias residuum debidyXo levy 
the remainder of a debt upon lands and tenements, or chattels of the 
debtor, where part has been satisfied before. Reg. Orig. 299. And a 
Levari E'acias (juando vicecomes returnavit quod nou habuit emptoreSf 
commanding the sheriff to sell the goods of the debtor, which he has 
taken, and returned that he could not sell. Reg. Orig. 300. See title 
Execution. 

LEUCA, A measure of land consisting of 1500 paces. Ingul/thus 
says, it is 2000 paces, flag. 910. In the Monastic. I tojn.fi. 313, it is 
480 perches. 

LEUCATA, A space of ground, as much as a mile contains. 
Monast. I torn. p. 768. And so it seems to be used in a charter of Wil- 
liam the conqueror to Battle Abbey. Coioelt. 

LEVELLUS, A level, even or upon the level. Coittell. 

LEVITICAL DEGREES, See title Descent. 
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LEVY, Levare.] Is used in the law for to collect, or exact; as to 
levy money, i^c. Sometimes il signifies to erect, or cast up; as to 
levy a ditch, is'c. To levy a fine of land, is the usual term for the com- 
pleting thai conveyance; in antient time, the word rcre a fine, was 
made use of. 17 //. 6. See title June 

LEVYING MONEY WITHOUT CONSENT OF PARLIA- 
MENT. No Subject of England can be constrained to pay any aids 
or taxes, even for the defence of the realm or the support of Govern- 
ment, but such as are imposed by his own consent, or that of his re- 
presentatives in parliament. See stats. 25 Ed. 1. cc. 5, 6: 34 Ed. 1. 
•fat. 4. c. 1: U Ed. 3. stat. 2.c.\: The Petition of Right, 3 Car. I. c. 
1: Stat. 1 H'.iJ' M. stat. 2. c. 2; and this Diet, titles Lidertiea; Taxes, 

LEVYING WAR AGAINST THE KING, See Utle Treason. 

LEW^DNESS. Open and notorious Lewdness, is an offence against 
religion and morality, either by frequenting houses of ill fame, which 
is an indictable offence, Po/i/i. 208; or by some grossly scandalous 
and public indecency, for which the punishment is fine and imprison- 
ment; and in Mich. T. 15 Car. 2, a person was indicted for open 
Lewdness in shewing himself naked on a balcony, and other misde- 
meanors, and was fined 2000 marks, imprisoned for a week, and 
bound to his good behaviour for three years. 1 Sid. 168. In times 
past, when any man granted a lease of his house, it was usual to- 
insert an express covenant, that the tenant should not eDtertain any 
lewd woman, c^c. See titles Ba^vdy-house; Fornication. 

A temporal punishment may also in certain circumstances be 
inflicted for having bastard childi*en. By stat. 18 Eliz. c. 3, two 
justices may tu|^e order for the punishment of the mother, and 
reputed father; but what that punishment shall be, is not therein 
ascertained, though the contemporary exposition was that a corporal 
punishment was intended. Dalt. J. c. 11. By stat. 7 Jac. 1. c. 4, a 
specific punishment, commitment to the house of correction,, is in- 
flicted on the woman only. But in both cases it seems that the 
penalty can only be inflicted if the l)astard becomes chargeable to the 
parish; for otherwise the very maintenance of the child is considered 
as a degree of punishment. 4 Comm. c. 4. 65. See title Bastard II. 1 . 

Many offences of the incontinent kind fall properly under the juris- 
diction of the Ecclesiastical Court; and are appropriated to it. But 
except those appropriated cases, the Court of King's Bench is the 
Custos Morum of the people; and has the superintendency of offences 
contra donos mores. 3 Burr. 1438. An information has been granted in 
that Court against a number of persons concerned in assigning a 
young girl as an apprentice to a gentleman under a pretence of 
learning music, but for the purposes of prostitution. 3 Burr. 1438, 
43*0. There is also an instance of an information for a conspiracy, 
granted againr.t a Peer and several others, for enticing away a young 
lady from Ker father's house, and procuring her seduction by the 
Peer. 3 67. Tr. 519. And all such acts of indecency and immorality 
are also punishable by indictment in any criminal Court, as public 
misdemeanors. 4 Comm. c. 4. fi. 64, in n. 

LEX, A law for the government of mankind in society. Lit. Diet. 
It is often taken (ov Judicium Dei or Ordeal. See Lada; Law. 

LEX AMISS A, or legrm amitterr, viz. One who is an infamous, 
pcrjui-ed, or outlawed person Sec Bracion^ lib. 4. c. 19. ftar. 2. 

Vol. IV. ^ 
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LEX APOSTATA, or LEGEM APOSTATARE, Is to do a 
thing contrary to law. See Lt^t^. H. 1. c. 12. Qui legem a/toatatabit 
went sua *// reus /irima vice. 

LEX BREIIONIA, The Bre/ion or Irish law, overthrown by K. 
John. Sec Ireland. 

LEX BUETOISE, Was the law of the antient Britons, or Marchet 
of Wales. Lex Marchiarum. 

LEX DERAISNIA, The proof of a thing: which one denies to be 
done by him, where another affirms it; defeating the assertion of his 
adversary, and shewing it to be against reason or probability: this 
was used among the Old Romans as well as the A'orinans. Grand 
Cas/uniur. c. 126. 

LEX JUDICIALIS, Ordeal. Leg. H. \. See Lada. 

LEX SACRAMENTALIS, Leg. H. 1. c. 9. Purgation by oath. 
See Wager of Im^o. 

LEX TA LION IS, Is juris fiositivi; and the taliones among Ih^ 
Jevja were converted into pecuniary estimates, so that the price 
of an eye, ^c. lost, was allowed to the person injured. 1 IJale*a Hist, 
P. C. 12. 

It does not appear that this is a principle applicable to laws of 
a civilized state: when it was once attempted to introduce into 
England the Law of Retaliation, it was intended as a punishment for 
such only as preferred malicious accusations against others; it being 
enacted by siats. 37 E. 3. r. 18, that such as preferred any sugges- 
tions to the King's Great Council, should put in sureties of talialion; 
that is, to incur the same pain that the other should have had in case 
the suggesiion were found untrue. But after one year's experience, 
this punishment of taliation v»as rejected, and imprisonment adopted 
in its stead. 67«f. 38 E. 3. c. 9. Sec 4 Comm. c. I.//. 12, 14. 

LEX TEl^RiE, The law and custom of the land, distinguished by 
this ndme from the Civil Law. See Sclden,in Disscrtationc ad Fletam^ 
c. 9. fiaj. .'i. 

lex: WALLENSICA, The British law, or law of Wales. Statut, 
Wall. 

LEY, Ll'.YS, Er. Law, Laws. 

LEY, LEE, LAY, Whether in the beginning or end of names of 
places, signifying an open field, or large pastures. From the Saxon, 
leagy com/iufi, /ia.<!cuu7n; as Blechingleijy iS'c. Coivell. — Leys in Domes- 
day is used for j)asture. 

LEY-G AGGER, J lager of Law. See that title. 

LIBEL: 

LiBEi.LL's Famosus:] a conuimely or reproach, published to the 
defamation of the Government, of a Magistrate, or of a private person. 
Com. Dig. title Lihel (A.) 

It is also defined to be, a malicious defamation, expressed either in 
printing or writing, or by signs, pictures, is^c. tending either to blacken 
the memory of one who is dead, or the reputation of one who is alive, 
and thereby exposing him to public hatred, contempt, and ridicule. 
1 Nuwk. F. C. c. 73. § 1: Bac.Abr. title Libel: 5 Mod. 165: 5 Co. 
121,5. 

Libels, says Blackstone, taken in their largest and most extensive 
sense, signify any writings, pictures, or the like, of an immoral or il- 
legal tendency. Considered particularly as offences against the public 
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peace, they arc malicious defamations of any person, and especially 
a Magistrate, made public by either priniin)^, wiiiinjj, signs, or pic- 
tures, in order to provoke him to \\ rath, or expose him to public 
hatred, contempt, or ridicule. The direct tendency of these Libels 
is the breach of the public peace, by slirrinj^ up the objects of them 
to revenge, and perhaps to bloodshed. 4 Comm. c. 11.//. 150: 3 Comm. 
c. 8./t. 125. 

From the different modes in which a Libel may be conveyed, a 
distinction has been made between a Liliel in .ncri/ifis^ and one sine 
srri/ids; i. e. in writing, or without writing. 3 Insr, 174. 

I. jy/iat shall be considered as a Libel. 
XL Ofitft Publication. 

III, In ivhat Cast's the Truth of a Libel may or may not be pleaded 

in ju.ttijication of it. 

IV. Of Its Punishment. See also tille Jury IV, 2. 

L A Libel is the greatest degree of scandal, and does not die like 
words which may be forgot, an action for which is confined to the 
person; but the cause of action for scandal in a Libel survives. 5 Hep. 
125. 

This species of defamation is usually termed written scandal; and 
tliercby receives an aggravation, in that it is presumed to have been 
entered upon with coolness and deliberation; and to continue longer 
and propagate wider and farther than any other scandal. 5 Pe/i. 125; 
Bac. Mr. title Libel (A). 

The important distinction between Libels and words spoken was 
fully established in the case of Villers v. Mousley^ 2 JVils. 403, viz. 
That whatever renders a man ridiculous, or lowers him in the esteem 
and opinion of the world, amounts to a Libel; though the same 
expressions, if spoken, would not have been defamation: as, to call w 
person in writing an itchy old toad, was held in that case to be a Libel; 
although as words spoken they would not have been actionable. And 
on this ground a young lady of quality in the year 1793, recovered 
4000/. damages for reflections upon her chastity, published in a 
news-paper, although she could have brought no action for the 
grossest verbal aspersions that could have been uttered against 
her honour. An action for a Libel also differs from an action for 
words in this particular; that the former may be brought at any time 
within six years, and any damages will entitle the plaintiff to full 
costs. Christianas note on I Comm. ft. 125, 6. To print of any person 
that he is a swindler, is a Libel and actionable. 1 Term Rep. 748. 

All Libels arc made against private men, or magistrates, and 
public persons; and those against magistrates deserve the greatest 
punishaient: if a Libel be made against a private man, it may excite 
the person libelled, or his friends, to revenge and break tlie peace; 
and if against a magistrate, it is not only a breach of the peace, but 
a scandal to government, and stirs up sedition. 5 Prp. 121. 

Where a writing inveighs against mankind in general, or against 
a particular order of men, this is no Libel; it must descend to parti- 
culars and individuals to make it a Libel. Trin. 1 1 IV. 3. B. li. But 
a general reilcction on the Government is a Libel, though no parti- 
cular person is reflected on: and the writing against a known law is 
held to be criminal. 4 6Va/. Tr, 672, 903. According to Holt C. J. 
scandalous matter is not necessary lo make a Libel; it is enough it 
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the defendant induces an ill opinion to be had of the plaintiff, i^c^ 
And if a man speak scandalous words, unless they are put in writing, 
he is not i^uilty of a Libel; for the nature of a Libel consisteth in 
putting the infamous matter into writins^. 2 iSafk. 417: 3 Sa/A\ 226. A 
defamatory writing, expressing only one or two letters of a man's 
name, if it be in such a manner, that from what goes before and fol- 
lows after, it must be understood, by the natural construction of the 
whole, to signify and point at such a particular person, is as properly 
a Libel as if the whole name was expressed at large. 1 Ha^vk. F. C, 
c.73.§5. For, adds Jiawkhtsy it brings the utmost contempt upon ih© 
law, to suffer its justice to be eluded by such trifling evasions: and it 
is a ridiculous absurdity to say that a writing which is understood 
by every the n^eancst capacity cannot possibly be luulerstood by 
a Judge and Jury. On upplicr^tion for an information for this oflfence, 
some friend to the party complaining should in such case state 
by affidavit the having read the Libel, and that he understands aod 
believes it to mean the party; 3 liac. Abv. in n. And in the case 
of actions for Libels by signs or pictures, it seems necessary always 
to shew by proper inuendoes and averments of the defendant's mean- 
ing, the import and application of the scajidal, and that some special 
damage has followed, otherwise it cannot appear that such Libel by 
picture was understood to be levelled at the plaintifl*, or that it was 
attended with any actionable consequences. 3 Cottnn. c H./i. 126. 

Though a private person or magistrate be dead at the time of 
making the Libel, yet it is punishable; as it tends to a brei'.ch of the 
peace. Hob. 215: 5 Co. 125: I Naivk. P. C. c. 73. § 1: 4 7'erm Reft. 
126; 129 in n. But an indictment for publishing libellous matter re- 
flecting on the memory of a dead person, not alleging that it was 
done with a design to bring contempt on the family of the deceased, 
and to stir up the hatred of the King's Subjects against them, and to 
excite his relations to a breach of the peace, cannot be supported; 
Jind judgment was in this case accordingly arrested. R. v. Tojihatny 
4 Tenn Rep. 126. See R. v. Critchley^ 4 Term Rep, 129, in n. 

A private Libel for a private matter, as a letter scandalizing a 
person courting a woman is indictable, and punishable by fine. i>td» 
270. No writing is esteemed a Libel, unless it reflect upon some 
particular person; and a writing full of obscene ribaldry, is not 
punishable by any prosecution at Common Law; but the author may 
be bound to the good behaviour, as a person of evil fame. 1 //awk. P. 
C. c. 73. § 9. It was so agreed in Rrad'ft Case, I Mod. 142; but in the 
case of the A', v. Curl, Mich. I Geo. 2, for publishing an obscene 
book, the court were mianimous that it is a tempoi al offence, and 
that Rvad\ case was not law. Sfra. 788, 834: See also 4 Burr. 2527. 

Printing or writing may be libellous, though the scandal is not 
directly charged, but obliquely and ironically; and where a writing, 
pretending to recommend to one the characters of several great 
men for his imitation, instead of taking notice of what they are 
generally famous for, pitches on such qualities only which their 
•enemies charge them with the want of; as by proposing such a 
one to be imitated for his learning, who is known to be a good sol- 
dier, but an illiterate man, tJ'c. this will amoujit to a Libel. 1 Hawk. 
P. C. c. 73, § 4. 

The petition of the Seven Bishops in the reign of King James II. 
against the King's declaration, setting forth, that it was Tounded oi> 
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a dispensing power, which had been declared illegal in parliament, 
^c. was culled a seditious Libel ajjainst the King: and they were 
committed to the Tower; but bcin^ after tried at bar, were acquit- 
ted. 3 Mod. 212. See Siatr Trials. The printing of a petition to a 
committee of parliament, (which would be a Libel against the party 
complained of, were it made for any other purpose,) and delivering 
copies thereof to the members of the committee, is not the publica- 
tion of a Libel, being justified by the order and course of proceed- 
ings in parliament. 1 Hav.'k. P. C. c. 73. § 8. 

Scandalous matter in legal proceedings by bill, petition, c3'c. in u 
court of justice amounts not to a libel, if the court hath jurisdiction 
of the cause. Dyevy 285: 4 Heft. 14. But he who delivers a papen 
full of reflections on any person, in nature of a petition to a commit- 
tee, to any other persons except the members of parliament who 
have to do with it, may be punished as the publisher of a Libel. 

1 Hawk. c. 73. § 8. And by the better opinion, a person Ciuinot jus- 
tify the printing any papers which import a crime in another, to in- 
struct counsel, lyc. but it will be a Libel, 414. 

An order made by a corporation and entered in their books, stat- 
ing, that yi. li. (against whom a jury had found a verdict with large 
damages, in an action for a malicious prosecution for perjury, which 
verdict had been confirmed in C. B.) was actuated by motives of 
public justice in preferring the indictment, is a Libel reflecting on 
the administration of public justice, for which the Court of A'. 2/. 
will grant an information against the members making the order. 

2 Term Ktfi. 199. But it is no Libel to assign on the books of a 
Quakers* meeting their reasons for expelling a member. 1 Black. 
Re/i. 386. 

It is neither the subject of a criminal prosecution, nor of an ac- 
tion to publish a true account of tlie proceedings in Parliament, or 
the Courts of Justice. See R. v. U'rig/it^ 8 Term Re/t. K. B. 293: 
Curry v. /iV//*, I Botf. Isf Ful. C. P. 525. 

A servant cannot maintain an action against his former master 
for words spoken, or a letter written, by him in giving the character 
of the servant, unless the latter prove the malice (or uidess from 
the circumstances of the case malice may be inferred by a Juiy), as 
well as the falsehood of the charge; even though the master make 
specific charges of fraud. See 1 Term Re/i. K. B. 110: 3 Boa. iS" 
Pul. C. P. 587. 

II. The communication of a Libel to any one person is a publi- 
cation in the eye of the law; Moor 813; and therefore the sending 
an abusive private letter to a man is as much a Libel as if it were 
opeiilv printed; for it etjually tends to a breach of the peace; 2 
Broivnl. 151, 7: 12 Rep. 35: Hob. 215: Pojih. 139: 1 Havjk. P. C. 
c. 73. § 11: 4 Comm. f . I I . p. 150: Bac. Jlbr. title Libel B (2); in 
which latter book it is stated that this was a matter of doubt; but a 
case is mentioned where an information was granted under such 
circumstances; and at all events it is an ofl'ence against the King's 
peace, pui-ishable by indictment; and if copies of it are afterwai*ds 
dispersed, it aggravates the crime, or rather makes it a new crime, 
for which the party may have an action. Pofih. 35: Hob. 62. Writing 
a letter to a man, and abusing him for his public charities, life, is a 
libellous act, punishable by indictment. Hob. 215. 
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In the makinj!^ ot Libels, if one man dictates, and another writes 
a Libel, l)otl. arc .guilty; for the writhig after another shews his ap- 
probation of what is contuint'd in the Libel; and the first reducing a 
Libel into wrilinj? may be said to be the making; it, but not the com- 
posing: if one repeats, another writes, and a third approv es what is 
written, they are all makers of the Libel; because all persons who 
concur to an unlawful act are j^uilty. Mod. 167. The making a 
Libel is the genus; and composing and contriving is one species; 
writing u second species; and procuring to be written, a third; and 
one may be fomul cruilty of writing only» ^c. 2 Salk. 419, iJXr. But 
obsei ve, a mere wi lling, without a public«.tion, wus not in question 
in Salketd. It is c(»nccivcd that for the mere writing of a Libel, not 
published, no action can be maintained, nor prosecution legally 
supported. 

If one writes a copy of a Libel, and does not deliver it to others, 
the writing is no publication: but it has been adjudged, that the 
copying a Libel, without authority, is writing a Libel, and he that 
thus writes it, is a contriver; and that he who hath :i written copy 
of a known Libel, if it is found upon him, this shall be evidence of 
the publication: but if such Libel be not publicly known, then the 
mere having a copy is not a publication. 2 Salk. 417: 2 jVeU. Jibr, 
1 122. Writing a copy of a Libel is writing of a Libel, as it has the 
same pernicious consequence; and if the Law were otherwise, men 
might write copies, ajid print them with impunity. 2 ^lalk. 419. And 
when a Libel appears under a man's own hand-writiiig, and no 
author is known, he is taken in the manner, and it turns the proof 
upon him; and if he cannot produce the composer, it is hard to find 
that he is not the very man. Ibid. If one reads a Libel, or hears it 
read, and laughs at it, it is not a publishing; for before he reads or 
hears it read, he cannot know it to be a Libel: though if he after- 
wards reads or repeats it, or any part thereof, in the hearing of 
others, it is a publication of it: yet if part of it be repeated in mirth 
without any malicious purpose of defamation, it is said to be no 
offence. 9 Ri'li, 59: Moor 862. Every one convicted of publishing a 
Libel ought to be esteemed the contriver or procurer: the procurer 
and w riter of a Libel have been held to be both contrivers; also he 
who procures another to publish it, and the publisher, are both 
publishers; and the contriver, procurer, and publisher of a Libel, 
are punishable by fine, imprisonment, pillory, or other corporal 
punishment, at the discretion of the court, according to the heinous- 
ness of the crime, ^c. jV/oor, 627: 5 Rcji. 125: 3 Imt. 174: 3 Cro. 
17. See 1 Hawk. P. C. c. 7.». 

When any man finds a Libel, if it be against a private person, 
he ought to burn it, or deliver it to a magistrate; and where it con- 
cerns a magistrate, he should deliver it presently to a magistrate. 
5 Rr/i. 125. If a Libel be found in a house, the master cannot be 
punished for framing, printing, and publishing it; but it is said he 
may be indicted for having it, and not delivering it to a magistrate: 
1 Vent. 31; or it may in some cases be considered as evidence of his 
being the author or publisher. 2 Sulk. 418. 

Tlie sale of a Libel by a servant ui a shop, is /trima fadc evidence 
of a publication, in a prosecution against tlie master; and is suffi- 
cient for conviction, unless contradicted by contrary evidence 
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sJtiewing that lie was not privy, nor in any way assenting to it. 
4 Term Rc/i. 126: 3 Burr. 2686, 7: I Ha7vli:. P. C. c. 73. § 10, in n. 

Proof that the defendant gave a bond to ihe Stamp-office for ilie 
duties on the advertisements in a newspaper, under stut. 29 f»Vo. 3. 
c. 50, § 10; and hud occasionally applied at the Stamp-office re- 
specting the duties, is evidence that he is the publisher. 4 IWm 
He/i. 126. 

in. It is immaterial, on a criminal prosecution, with respect to 
the essence of a libel, whether the matter of it be true or false; be- 
cause it equally tends to a breach of the peace; and the provocation, 
not the falsity, is the thing to be punished criminally; thoui^h doubt- 
less the falsehood of it may aggravate its guilt and enhance its pun- 
ishment. See 7 Term Kcfi. 4, that it is not necessai7 to allege the 
falsity of the libellous matter. In a civil action, a Libel must appear 
to be false as well as scandalous: for if the charge be true, the plain- 
tiff has received no private injury, and has no ground to demand a 
compensation for himself, whatever offence it may be against the 
public peace: and therefore upon a civil action, the truth of the ac- 
cusation may be pleaded in bar of the suit. But in a criminal prose- 
cution, the tendency which all Libels have to create animosities and 
to disturb the public peace is the whole that the law considers. And 
tlicrefore in such prosecutions, the only points to be inquired into 
are, first the making or publishing of a book or writing; and second- 
ly, whether the matter be criminal; and if both these points are 
against the defendant the offence against the Public is complete. 
4 Comm. c. 1 1./<. 150, I: See /lo.st IV. but see title Jury IV. 2. as to 
the inient of the party publishing. 

It seems to be clearly agreed, that in an indictment or criminal 
prosecution for a Libel, the party cannot justify that the contents 
thereof are true, or that the person upon whom it is made had a bad 
reputation; since the greater appearance there is of truth in any ma- 
licious invective, so much the more provoking it is: for as Ld. CoJic 
observes, in a settled state of government the party grieved ought to 
complain for every injury done him, in the ordinary course of law; 
and not by any means to revenge himself by the odious course of libel- 
ling or otherwise. Bac. ^ibr. title Libel (A 5.) cites 5 Co. 125: Hob. 
253: Moor 627: 1 Hawk, F, C. c. 73. 

It is termed libellit* famosua scu infamatoria scn'/ita, and from its 
pernicious tendency has been held a public offence at the Common 
Law: for men not being able to bear the having their errors exposed 
to public view, were found by experience to revenge themselves 
on those who made sport with their reputations, from whence arose 
duels and breaches of the peace: and hence written scandal has 
been held in the greatest detestation, and has received the utmost 
discouragement in the courts of justice. Lamb. Sajc. Law.^ 64: Bract, 
lib. 3. c. 36: 3 Inst. 174: 5 Co. 125: cited Bac. Abr. title LibH ad 
init. 

But although it has been held, at least for these two centuries, 
that the truth of a Libel is no justification in a criminal prosecution, 
yet in many instances it is considered as an extenuation of the of- 
fence; and the Court of King's Bench has laid down this general 
rule: rtz, that it will not grant an Information for a Libel, unless the 
prosecutor who applies K>r it makes an affidavit, asserting directly 
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and poiijtcdly that lie is innocent of the charge imputed to him. 
But this rule may he dispensed with, if the person libelled resides 
abroad; or if the imputaiions of a Libel arc general and indefinite; 
or if it is a charge against the prosecutor for language which he has 
held ill parliament. Dout^l. 271 (284); 372 (388.) 

Where on application for an information the truth of tlie I-ibel is 
not denied, the court (except in the particular instances above men- 
tioned) will leave the injury to be remedied in the ordinary course 
of justice by action or indictment. Stra. 498. See post, IV. But the 
Court will not grant this cxtraoixlinary remedy by information, nor 
should a Grand Jury find an indictment, unless the offence be of 
such signal enormity, that it may reasonably be construed to have a 
tendency to disturb the peace and harmony of the community. In 
such a case the public are justly placed in the character of an of- 
fended prosecutor, to vindicate the common right of all, though vio» 
lated only in the person of an individual: for the malicious publica- 
tion of even truth itself cannot in policy be suffered to interrupt the 
tranquillity of any well-ordered Society. This is a principle so ra^ 
tional and pure that it cannot be tainted by the vulgar odium which 
has accompanied the derivation of the doctrine from the tyranny of 
the Star-chan»ber: the adoption of it by the worst of courts can never 
weaken its authority; and without it all the comforts of Society 
might with impunity be hourly endangered or destroyed. Vide Law 
of Libels: 1 Haivk. P. C. c. 73. ^ 6, in n. 

There are authorities that tiiith is not a justification even in an 
action for a Libel; and a veiy learned writer seems to doubt "whe- 
ther such a plea would now be admitted by the Courts, if the accu- 
sation in the Libel did not amount to an indictable offence. 3 IVood. 
182. It seems however that the contrary is the prevailing opinion; 
and that in every action for a Libel, if specific histances can be 
stated upon the record so as to support the general charge of the 
Libel, the courts would detcnnine them to be a sufficient justifica- 
tion of the defendant. \ Tcnn Nc/i. 74S. 

It is not competent to a defendant charged with having published 
a Libel, to prove that a paper, similar to that for the publication of 
which he is prosecuted, was published on a former occasion by 
other persons who have never been prosecuted for it. 5 TVrm Rc/i, 
436. 

IV. The punishment of Libellers for either making, repeating, 
printing, or publishing the Libel, is fine, and such corporal punish- 
ment (as imprisonment, pillory, iJ/c.) as the Court in its discretion 
shall inflict; regarding the quantity of the off*ence, and the quality of 
the offender. 1 Haivk. P. C. c. 73. § uU. 

If a printer print a Libel against a private person, he may be in- 
dicted and punished for it; and so may he who prints a Libel against 
a Magistrate, and much more one w ho does it against the King and 
State; nor can a person in such a case excuse himself by saying they 
were dying speeches, or the words of dying men; for a man may at 
his dcatli justify his villany; and he who publishes it is punishable: 
and it is no excuse for the printing or publishing a Libel, to say that 
he did it in the way of trade, or to maintain his family. 1 St. Tr. 982, 
986. 

Also if booksellers, c^f. publish or sell Libels, though they know 
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not the contents of them, they are punishable. It has been rcsolv- 
t-d, that where persons write, print, or sell, any pamphlets, scan- 
tlaiizing the public, or any private persons, such libellous books may 
be seized, and tiie persons punished by law: and all persons exposing 
any books to sale, reflecting on the Government, may be punished; 
also writers of news, (though not scandalous, seditious, or reflecting on 
the Government, if they write Msc news,) are indictable. 2 6V. T}-. 
477. Sec Scandalum ma^jmtum; False J^'fiUH. 

One was indicted for a Libel in scandalizing the King's witnesses, 
and reflecting on the justice of the nation, and had judgment of ihe 
pillory and fine. 3 6V. TV. 50. A person for libelling the Lord Chan- 
cellor jBacon, affirming that he had done injustice, and other scanda- 
lous matter, was sentenced to pay 1000/. fine, to ride on a horse with 
his face to the tail from the Firrt to JVestrmnstct'y with his fault wri^ 
ten on his head, to acknowledge his ofl'cncc in all the Courts at West' 
ntinster^ stand in the pilloiy, and that one of his ears should be cut ofi* 
at yVcHtininHter, and the other in Chra/midc^ and to suffer imprison- 
ment during life. Poph. 135. One who exhibited a Libel against a 
Lord Chief Justice, directed to the King, calling the Chief Justice, 
traitor, perjured judge, ^c. had judgment to stand in the pillory, was 
fined 1000 marks, and bound to good behaviour during life. Cro. Car. 
125. 

With regard to Libels in general, there are, as in many other 
cases, two remedies; one by indictment or information, and the other 
by action. The former for the public otfence; for, as has been re- 
peatedly remarked, every Libel has a tendency to the breach of the 
peace, by provoking the person libelled to break it; which offence, 
we have seen, is tl\e same in pohit of law, whether the matter con- 
tained be true or false; and therefore it is that the defendant, on an 
indictment for publishing a Libel, is not allowed to allege the truth of 
it by way of justification. But in the remedy by action on the case, 
Avhich is to repair the party in damages for the injury done him, the 
defendant may, as for words spoken, justify the truth of the facts, and 
shew that the plaintiff has received no injury at all. The chief excel- 
lence therefore of a civil action for a Libel consists in this, that it not 
only affords a reparation for the injury sustained, but it is a full vin- 
dication of the innocence of the person traduced. See 3 Com. c. 8. p. 
35, 6, isf n. 

It hath been held, that writing a seditious Libel is not an actual 
breach of the peace; and that a momber of parliament writing such 
Libel, is entitled to his privilege from being arrested for the same. 
2 IVih. 159, 25 I. But see title, Partiunn-nt IV. 2. ad fin. 

In information and law pix)ceedings, there are two ways of descri- 
bing a Libel; by the sense, and by the words: the first is citjus tenor 
sequifur, and the second gute Hetjuitur in hac Ani;llcana vtrba^ ilfc. in 
which the description is by particular words, and whereof every word 
is a mark; so that if there is any variance, it is fatal; in the other de- 
scription by the sense, it is not material to be very exact in the words, 
because the matter is described by the sense of them. 2 Satk. 660. 
See Indictment; Information; Pleading. 

The declaration for a Libel must lay it to be, " of and concerning 
the plaintiffV' othenvise there can be no judgment. 2 Strant^e 934. 

It has been frequently determined, that in the trial of an indict- 
ment for a Libel the only questions for the consideration of the Jury 

Vol. I\'. T 
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are the fact ot publishing, and the truth of the inuendocs: that is, 
the truth of the nR-aning and sense of the passuf^cs of the Libel, as 
stated and averred in the record; whether the mailer be or be not a 
I^ibel is a (jucstion of Uiw for the consideration of the Court. 3 Term 
Rt/i. 428. But see the slat. 32 Geo. 3. c. 60; and this Dictionaf), 
title Jury IV. 2. 

When a person is brought before the Court to receive judgment 
for a Lihel» his conduct subsequent to his conviction may be taken 
into consideration, either by way of aggravation or mitigation of his 
punishment. :> Tmn liffi. 432. 

In all the instances where blasphemous, immoral, treasonable, 
schismatical, seditious, or scandalous Libels arc punished by the 
KnglUh law, some with a greater, others with a less degree of seve- 
rity, the Liberty of the Press, properly understood, is by no means 
infringed or violated. Tin: Liberty of thk Pkkss is, indeed, essen- 
tial to the nature of a Fru Slate; but this consists in laying no /irevi- 
oun restraints upon publications; and not In freedom from censure 
for criminal matter, when published. Every freeman has an undoubt- 
ed right to lay what sentiments he pleases before the public: to for- 
bid this is to destroy the freedom of the Press: but if he publishes 
what is improper, mischievous, or illegal, he must take the conse- 
quence of his own temerity. To subject the press to the restrictive 
power of a Licenser, as was formerly done lx>th before and since the 
Kevolution, is to subject all freedom of sentiment to the prejudices 
of one man; and make him the arbitrary and infallible Judge of all 
controverted points in Learning, Religion, and Government. But to 
punish, as the law docs at present, any dangerous or offensive writ- 
ings, which, when published, shall on a fair and impurlial trial be 
adjudged of a pernicious tendency, is necessary for the preservation 
of Peace and Good Order of Government and Religion, the only 
solid foundation of Civil Liberty. Thus, the will of individuals is 
still left free; the abuse only of that free-will is the object of legal 
punishment. Neither is any restraint hereby laid upon freedom of 
thought or inquiry: liberty of private sentiment is still left. The dis- 
seminating or making public of bad sentiments, destructive to the 
ends of society, is tlie crime which Society corrects. A man (says a 
fine writer on this subject) may be allowed to keep poisons in his 
closet, but not publicly to vend them as cordials. .\nd to this we 
may add, that the only plausible argument heretofore used in the 
restraining of the just freedom of the press, " that it was necessary 
to prevent the daily abuse of it," will entirely lose its force when it 
is shewn, (by a seasonable exertion of the laws,) that the press can- 
not be abused to any bad purpose, w ithout incurring a suitable pun- 
ishment; whereas it can never be used to any good one, w hen under 
the control of an Inspector. So true it w ill' be found, that to cen- 
sure the /icrT{tioustuati, is to maintain the iider/y of the Press. 
4 Co}»;n. f. 1 1, ad Jin. 

The above observations deserve the serious attention of every 
Juryman, who wishes well to the constitution and happiness cf his 
country; to them we shall only add the remark of another celebra- 
ted writer on this subject — The danger of such unbounded liberty, 
(of unlicensed printing,) and the danger of bounding it, have pro- 
duced a problem in the science of Government, which human un- 
derstanding seems hitherto unable to solve. If nothing may be pub- 
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lished^Ut what civil authority shall have previously appi'oved, Power 
must always be the standard of Trulli; if every dreamer of innova- 
tions may piopagate his projects, there can be no settlement; if 
every murmur at Government may diflusc discontent, there can be 
no peace; and if evety sceptic in thcolof^y may teach his follies, 
there can be no rclijjion. The remedy against these evils is to /luv- 
ish the Authors; for it is yet allowed that every Society may punish, 
though not prevent, the i)ublicuiion of opinions whicli that Society 
shall think pcn)icious. But this punishment, though it may crush 
the author, pron^otes the book; and it seems not more reasonable to 
leave the ris^ht of priiuing unrestrained, because writers may after- 
wards be censured, than it would be to sleep with doors unbolted, 
because by our laws we can hang a thief. Johiisony in vita Afiltoji. 

For further matter connected with Libels, see titles IVords; Scan' 
dttlum Magnatian; TrrtiaoTt; J'aht Ac-Ti-.v, S^c. 

Libel, in the Spiritual Court, from /ibeiiuSi a little book: tlie 
original Declaration of anv action in the civil law. See atat. 2 
6. f. 13. 

If upon a libel for any ecclesiastical UKUter, the defendant make u 
surmise in /i. N. to have a prohibition, and such surmise be insufli- 
cient, the other party may shew it to the Court, and the Judges will 
discharge it. 1 Lt ofi. 10. 128. The Libel used in ecclesiastical pro- 
ceedings, consists of three parts. 1. The major proposition, which 
shews a just cause of the petition. 2. The narration, or minor pro- 
position. 3. The conclusion, or conclusive petition, which conjoint 
both propositions, cfc 3 Comm. 100. 

LIBEK NIGER, See Black-book. 

LIBERA, A livery or delivery of so much grass or corn to a 
customary tenant, who cut down or prepared the said grass or corn, 
and received some part or small portion of it as a reward or gra- 
tuity. Cowell. 

LIBERA BATELLA, A free boat. Right of fishing. Plac.initin. 
op, Cf.ytr. \'\ H.7. 

LIBERA CHASEA HABENDA, A judicial writ granted to a 
person for a free chase belonging to his manor; after proof made 
l)y inquiry of a Jury, that the same of right belonged to him. Rt-g. 
6 rig. 36." 

LIBER AM LEGEM, amittere liberam legem, is to become infa- 
mous, and not to be accounted liber et Icgalis homo. Sec titles Battle; 
Champion. 

LIBERA PISCAUIA, A free fishery, which being granted to 
one, he hath a property in the fish, '^c. 2 Salk. 637. Sec title /W/, 
Fisheries^ and Fi.ihin^. 

LIBER TAURUS. A free bull. .Yorf. \Q, E<1. I. 

LIBERA WARA. See IVara, 

LIBERATE, A writ that lies for the payment of a yearly pen- 
sion or other sum of money granted under the Great Seal, and di- 
rected to the Treasurer and Chamberlains of the Exchequer, Is^c. for 
that purpose. In another sense it is a writ to the Sheriff of a county 
for the delivery of possession of lands and goods extended, or taken 
upon the forfeiture of a recognisance. Also a writ issuing out of the 
Chancery directed to a gaoler for delivery of a prisoner that hath 
put in bail for his appearance. F. .V. B. 132: 4 Inst. 116. This writ 
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is most commonly used for delivery of ^oods, <^c. ou ui» (jxtcni; uod 
by the extent the c onuscc of a rccojjnisancc hath not iuiy absolute 
interest in the goods, until the Librratc. 2 Lill. J f>9. It lias been ad- 
judjjed, that where an extent is upon a statutc-raerchunt, tlicre 
iiccds no Liberarc^ for the Sheriff may deliver all in execution 
without it; but where an rxlcnt is upon a statute-staple, or a recog- 
nisance, there must be a return made of such an extent, and then a 
Liberate before there can be a delivery in execution. 3 Salk. 1 59. See 
titles Kxtrnti Execution. 

LIBERATIO, Money, meat, drink, clothes, ^c. yearly given a<|d 
delivered by the Lord to his domestic servants. Blount. 

LIBERTAS ECCLESI.\STICA.This is a frequent phrase in our 
old w riter:>, to signify church liberty, or ecclesiastical immunities: 
tlie right of investiture extorted from our Kings by force of papal 
power, was at first the only thing challenged by the clergy, as their 
JLibrrtas ecc/e-siaisfica: but by degrees, under weak princes and pre- 
vailing factions, under the litle of ' church liberty,* they contended 
for a freedom of their persons and possessions from all secular 
power and jurisdiction, as appears by the canons and decrees of the 
Council held by Bojiiface, Archbishop of Canterbury^ at Mertoriy 
A. D. 12.i8, and at London, J. D. 1260, ijfc. Coivell. — See Lord Lit- 
tle^ofi's Hifti. of Henry II. and Robertson* 8 Hiat. of Emp. C. V. 

LIBERATE PROBANDA, An antient writ which lay for such 
as, being demanded for villeins, offered to prove themselves free; 
directed to the Sheriff that he should take security of them for the 
proving of their freedom before the Justices of assise, ajul that in 
the mean time they should be unmolested. A. B. 77. See titles 
Tenures; Villein. 

LIBERTATIBUS ALLOCANDIS, A writ lying for a cluzen 
or burgess, impleaded contrary to his liberty, to have his privilege 
allowed. Reg. Orig. 262. And if any claim a special liberty to be 
impleaded within a city or borough, and not elsewhei-e, there may 
be a special writ de Libertatibus aUocandisy to pennit the burgesses 
to use their liberties, t:7c. These writs are of several fo»*ms, and 
may be used by a Corporation, or by any single person, as the case 
shall happen. A^'eiu Alt. Br. 3<)9y 5\0. The Barons of the Cinque 
Ports, i^c. may sue forth such writs, if they are delayed to have 
their liberties allowed them. Ibid. 

LIBERTATIBUS EXIGENDIS IN ITINERE, An anuenl 
writ whereby the King commands the Justices in Eyre, to admit 
of an attorney for the defence of another man's libertv. Reg. Orig. 
19. 

LIBERTIES or FRANCHiSES. These arc. synonimous terms, 
and their definhion is, a royal privilege or branch of the King's pre- 
rogative, subsisting in the hands of a Subject. The kinds of them 
are various, and almost infinite. See title Franchise. 

A LIBER'1"\', A privilege held by grant or prescription, by which 
men enjoy some benefit beyond the ordinary Subject. Bract. 

LIBERTV, 

In its most general signification, is said to be a power to do as 
one thinks fit; unless restrained by the Law of the land; and it is 
well observed, that human nature is ever an advocate for this 
Liberty; it being the gift of God to man in his creation; therefore 
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every thing is desirous of it, as a sort of reblitulion to its primitive 
itate. Forleac. 96. It is upon that account the laws of England in all 
cases favour Liberty, and which is accounted very precious, not 
only in respect of the profit which every one obtains by his Liberty, 
but also in respect of the public. 2 LiL ^ibr. 169. 

According to Mon!cs(juicUy Liberty consists principally in not be- 
ing compelled to do any thing which the law docs not require; because 
we are governed by civil laws, and therefore we arc free, living un- 
der those laws. S/iirit qf Laivs, lib. 26. c. 20. 

The absolute Rights of Man, considered as a free agent, endowed 
with discernment to know good from evil, and witli pow er of choos- 
ijig those measures which appear to him to be the most desirable, arc 
usually summed up in one general appellation, and denominated T/te 
JSfatural Liberty of Mank'ind. 'J'his Natural Liberty consists properly 
in a power of acting as one tliinks fit, without any restraint or con- 
trol, unless by the Law of nature; being a right inherent in us bj 
birth, and one of the gifts of God to man at his creation, when he en- 
dowed him w ith tiie faculty of free will. 1 Comm. c. 1. 

But every man, when he enters into Society, gives up a part of his 
Natural Liberty, as the price of so valuable a purchase; and, in consi- 
deration of receiving the advantages of mutual commerce, obliges 
himself to conform to those laws which tlie Community has thought 
proper to establish. This species of legal obedience and conformity, 
is infinitly more desirable than that wild and savage Liberty which is 
sacrificed to obtain it. For no man who considers a moment, would 
wish to retam the absolute and uncontrolled power of doing whatever 
he pleases; the conse(|uence of which is, that every other man would 
also have the same power; and then there would be no security to indi- 
viduals in any of the enjoyments of life. Sec Muni. S/iirit of Laws, lib. 
J I.e. 3. 

Political or Civil Libertu^ therefore, which is that of a member of 
Society, is no other than Natural Liberty, so far restrained by human 
laws, and no farther, as is neccssai y and expedient for the general ad- 
vantage of the Public- 1 Comvt. c. \ ./2. 125. 

Hence we may collect that the Law , which restrains a man from 
doing mischief to his fellow-citizens, though ic diminishes the Natu- 
ral, increases the Civil, Liberty of mankind: but that every wanton 
and causeless restraint of the will of the .Subject, whether practised 
by a Monarch, a Nobility, or a Popular Assembly, is a degree of tyran- 
ny; nay, that even laws themselves, whether made with or without 
our consent, if they regulate and constrain our conduct in matters of 
mere indifference without any good end in view, are regulations de- 
structive of Liberty; whereas, if any public advantage can arise from 
observing such precepts, the coi»trol of our private inclinations, in 
one or two particular points, will conduce to preserve our general 
freedom in others of more importance, but supporting that state of 
Society which alone can secure our independence. So that Laws, when 
prudently framed, are by no means subversive, but rather inti'oduc- 
tive of Liberty; for where there is no Ll;w there is no freedom. Locke on 
Gov. /tart 2. § 57, But thcji, on the other hand, that constitution or 
form of Government, that system of laws is alone calculated to main- 
lain Civil Liberty, which leaves the Subject entire master of his own 
conduct, except in those points wherein the public good requires 
some direction or restraint. 1 Comm. \25, 6. 
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The above definition of the learned commentator is admitted by his 
latest editor to be clear, distinct, and rational, as far as relates to Civil 
Liberty; in the definition of Avhich, however, he adds, it ought to be 
understood, or rather expressed, that the restraints introduced by the 
law should be equal to all; or as much so as the nature of things will 
admit. 1 Comw. 126, 71. 

/'o////f«/Z,/V'rr/{/ is distinguished by 'Mr.C/iris/iau from Civii IJbcr- 
hi^ and he defines it to be, the security with which from the constitu- 
tion, form, and nature of the established Government, the Subjects 
enjoy Civil Liberty. No ideas, ccnilinues he, are more dislinguisha» 
!)lc than those of Civil and Political Liberty; yet they are j^cncrally 
confounded; and the latter cannot yci claim an appropriate name. The 
learned Judge (B/acksronr) uses Political and Civil Liberty indis- 
criminately; but it would perhaps be convenient uniformly to use 
those terms in the respective senses here sugt^ested, or to have 
some fixed specific denominations of ideas which, in their natures, 
are so widely diflcrent. 'I'he last species of Liberty has, probably more 
than the rest, engaged the attention of Mankind, and particularly 
of the People of England. Civil Liberty, which is nothing more than 
the impartial administration of equal and expedient laws, they have 
long enjoyed nearly to as great an extent as can be expected under 
nny human establishment; and under a King who has no power to do 
wrong, yet all the prerogatives to do good, with the two Houses of 
Parliament, the people of England have a firm reliance that tliis Ci- 
vil Liberty is secure, and that they shall retain and transmit its bless- 
ings, and those of Political Liberty also, to the latest posterity. Sec 
1 Comm. 126, n. 

There is another common notion of Liberty, which is nothing 
more than the freedom from confinement. This is a part of Civil Li- 
berty; but it being the most important part, as a man in a gaol can 
have but the exercise and enjoyment of few rights, it is *«?* f|«;^i»r, 
called Liberty. 

Tlie difi'erenl definitions of the term Liberty, here given and com- 
mented upon, should not be thought tautologous or uninteresting; 
since it is a word which it is of the utmost importance to mankind 
that they should clearly comprehend; for though a gi nuinr spirit of 
Liberty is the noblest principle that can animate the heart of Man, 
yet Liberty, in all times, has been the clamour of men of profligate 
lives and desperate fortunes: Ealao LiSertafis vocahulum obtmdi ab 
77.V, privatim de genercs, in publicum cxtiosi, nihil upei nisi fin- 
di^cordioH fiubnint, Tuc. Jinn. W.c. 17. 

The idea and practice of this Political or Civil Liberty flourish 
In their higliesi vigour in these kingdoms; where it falls little short 
of perfection, and can only be lost or destroyed by the folly or deme- 
rits of its owners: the Legislature, and of course the laws of E,nglandy 
being particularly adapted to the preservation of this inestimable 
blessing, even in the meanest Subject. I Comm. 126, 7. 

The absolute rights of every luigliahmany (which, taken in a poli- 
tical and extensive sense, are usually called their Liberties,) as they 
are founded on nature and reason, so they are coeval with our form 
of Governmctit, though subject at times to fluctuate and change; 
their establishment, excellent as it is, being still human. At some 
times we have seen them depressed by overl>earing and tyrannical 
princes: at others, so luxuriant as even to tend to anarchv a worse 
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state than tyranny itself; as any government is better than none at 
all. But the vigour of our free constitution has always delivered the 
nation from these embarrassments; and as soon as the convulsions 
consequent on the struggle have been over,the balance of our Rights 
and Liberties has settled it to its proper level; and their fundamental 
articles have been, from time to time, asserted in parliament as of- 
ten as they were tliought to be in danger. 

Firsts By the Grcai C/mrfcr of Liberties, which was olnained, 
sword in hand, from King John; and afterwards, with some altera- 
tions, confirmed in Parliament by King Htnru Hi, his son; whicli 
Charter contained very few new grants; but as ^'w Edward Coke ob- 
serves, (2 Just, /n-o'cm.) was for the most part declaratory of the prin- 
cipal grounds of the fundamental laws of KngUind. — Afterwards by 
the statute called Conjinuatio Cartarum^ 25 Kd. I, whereby the Great 
Charter is directed to be allowed as the Common Law: all judg- 
ments contrary to it are declared void; copies of it are ordered to be 
sent to all the cathedral churches, and read tw ice a year to the peo- 
ple; and sentence of excommunication is directed to be as constantly 
denounced against all those who by word, deed, or counsel, act con- 
trary thereto, or in any degree infringe it. Next, by a multitude of 
subsequent corroborating statutes from Edvj. L to Henry IV; of 
which the following are the most forcible. 

Stat. 25 Edw. 3. fst. 5. c. 4. None shall be taken by petition or sug- 
gestion made to the King or his Council, unless it be by indictment 
of lawful people of the neighbourhood, or by process made by writ 
original at the Common Law. And none shall be put out of his fran- 
chises or freehold, unless he be duly brought to answer, and fore- 
judged by course of law; and if any thing be done to the contrar>', it 
shall be redressed and holden for none. 

Seal. 42 Ed. 3. c. 3. No man shall be put to answer without pre- 
sentment before Justices, or matter of record of due pix)cess, or writ 
original, according to the antient law of the land. And if any thing 
be done to the contrary, it shall be void in law, and held for error. 

After a long interval these Liberties were still further confirmed 
by The Petition of Hi^/it; which was a parliamentary declaration of 
the Liberties of the people, assented to by King Charles I. in the be- 
ginning of his reign; and is classed amon:< our statutes as 3 Car. 1. c. 
I: By this it was provided that no one should be compelled to make, 
or yield any gift, loan, benevolence, tax, or such like charge without 
consent by act of Parliament: (as to which Liberty or Privilege, Sec 
zUo 8ta(. 25 E. 1. cc. 5,6: 34 E. l.st. 4. c. 1. & 14 E. 3. .^^ 2. c. 1.)— 
This Petition of Right was closely followed by the still more ample 
concessions made by that unhappy Prince to his Parliament; (parti- 
cularly the dissolution of the Star-chamber, by fHat. 16 Car. 1. c. 10;) 
before the fatal rupture between them; and by the many salutary laws, 
particularly the Habeas Corpus Act, passed under King Charles II. 

To these succeeded The BUI of Rights, ov Declaration delivered by 
the Lords and Commons to the Prince and Princess of Orange, Fe- 
bruary 13, 1688; and afterwards enacted in Parliament, when they 
became King and Queen; which is as follows: — 

Stat. 1 ]V. (jr M. at. 2. c. 2. § 1. Whereas the Lords Spiritual and 
Temporal, and Commons assemblf:d at IVcstminstcr, representing all 
the Estates of the People of this realm, did upon the lo.'Aof February 
1688, present unto their Majesties, then Prince and Princess of 
Orange, a declaration, containing that, 
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The said Lor<ls Spiritual and Temporal, and Commons, bc'm\; as- 
sembled in a full and free representative of this nation, for vindicating 
their anticnt rij^lits and liberties, Declare, 

That the pretended power of suspending of laws, or the execution 
of laws, by regal authority, without consent of Parliament, is illegal; 

That the pretended power of dispensing with laws, or the execu- 
tion of laws, by regid authority, as it hath been assumed and exer- 
cised of late, is illegal; 

That the commission for erecting the late Court of Commissioners 
for ecclesiastical causes, and all other commissions and courts of like 
nature, are illegal and pernicious; 

That levying money for or to the use of the Crown, by pretence of 
prerogative, without grant of Parliament, for longer time, or in other 
manner than the same is or shall be granted, /* illegnl; 

That it is the right of the Subjects to petition the King; and all com- 
mitments and prosecutions for such petitioning, are illegal; 

That the raising or keeping a standing army within the kingdom 
in the lime of peace, unless it be with consent of Parliament, is 
against law; 

That the Subjects w hich are Protestants may have arms for their 
defence suitable to their conditions, and as allowed by law; 

That elections of members of Parliament ought to be free; 

That the frcc^lom of speech, and debates or proceedings in Parlia- 
ment, ought not to be impeached or questioned in any court or place 
out of Parliament; 

That excessive bail ought not to be required, nor excessive fines 
imposed, nor cruel and unusual punishments inflicted; 

That Jurors ought to be duly impanelled and returned, and Ju- 
rors which pass upon men in trials for high treason ought to be free- 
holders; 

That all grants luid promises of fines and forfeitures of particular 
persons before conviction, are illegal and void; 

And for redress of all grievances, and for the amending, strength- 
ening, and preserving of the laws. Parliaments ought to be held fre- 
quently; 

And they do claim, demand, and insist upon all and singular the 
premises, as their undoubted rights and liberties; and that no decla- 
rations, judgments, doings, or proceedings, to the prejudice of the 
People in any of the said premises, ought in any wise to be drawn 
hereafter into consequence or example: 

6Vc/. 6. All and singular the Rights and Liberties asserted and 
claimed in the said Declaration are the true, anticnt, and indubitable 
Rights and Liberties of the People of this Kingdom, and so shall be 
esteemed, allowed, adjudged, and taken to be; and all the particulars 
aforcsaicl shall be firnUy holden as they are expressed in the said De- 
clai-ation; and all officers shall serve their Majesties according to the 
same in all limes to come. 

Heel, 12. No dispensation by obstante of any statute shall be al- 
lowed, except a dispensation be allowed of in such statute; and except 
in such cases as shall be specially provided for during this session of 
Parliament. 

Sect. 13. No charter granted before the 23d oi October 1689, shall 
be invalidated by this act, but shall remain of the same force as if this 
act had never been made. 



LIBERTY. 



153 



Laatit/y These Liberties were again asserted at the commencement 
of the present century, in the Act of Settlement stat. 12 i5* 13 lt\ 3. 
c. 2, whereby the Crown was limited to his present Majesty's illustri- 
ous House; and some new provisions were added at the same fortu- 
nate aera, for better securing our Rcds^ion^ Laws^ and Liberties^ which 
the statute declares to be the birth-right of the people of England;" 
according to tiic antient doctrine of il\e Common Law. 

Thus much for the Dt claratiau of our Rights and Liberties. The 
Rights themselves thus defined by these several statutes, consist in 
a number of private immunities; which will appear, from what has 
been premised, to be indeed no other than either that residuum 
of Natural Liberty, which is not required by the laws of Society to 
be sacrificed to public convenience; or else those civil privileges 
which Society hath engaged to provide in lieu of the Natural Liber- 
ties so given up by individuals. These, tiiereforc, were formerly, 
cither by inheritance or purchase, the rights of all mankind; but in 
most other countries of the world, being now more or less debased 
or destroyed, they at present may be baid to reniuin, in a peculiar and 
emphatical maimer, i/w Kightn of (he I 'roplc of England. 

These Rights may be reduced to three principal or primary articles: 

The Right of Personal Security. 

The Right of Personal Liberty. 

The Right of Private Pro/ierly. 

As there is no other known method of compulsion, or of abridg- 
ing man's natural free will, but by an infringement or diminution of 
one or other of these important Rights, the preservation of these, 
inviolate, may justly be said to include the preservation of our civil 
immunities in their largest and most extensive sense. 1 Cofnm. 129. 

The Right of Personal Security consists in a person's legal and 
uninterrupted enjoyment of his life, his limbs, his body, his health, 
and his reputation. The enjoyment of this right is secured to every 
Subject by the various laws made for the punishment of those in- 
juries, by which it is any way violated; for a particular detail of 
which, sec this Uictionarj', titles Msault; Homicide; Maihem; Libels 
.Vusanccy Sec. 

Life, however, may, by the divine permission, be frequently for- 
feited for the breach of those laws of Society which are enforced by 
the sanction of capital punishments. On this subject it is sufiicient at 
present to observe, that whenever the constitution of a State vests 
in any man, or body of men, a power of destroying at pleasure, 
without the direction of laws, the lives or members of the Subject, 
such constitution is in the highest degree tyrannical; and that when- 
ever any laiva direct such destruction for light and trivial causes, 
such laws are likewise tyrannical, though in an inferior degree; be- 
cause here the Subject is aware of the danger he is exposed to, and 
may, by prudent caution, provide against it. The Statute Law of 
England does therefore very seldom, and the Common Law docs 
never, inflict punishment extending to life or limi), unless upon the 
highest necessity; and the constitution is an utter stranger to any 
arbitrary power of killing or maiming the Subject without the ex- 
press warrant of law. The words of the Great Charter, c. 29, arc 
^* A'uUus liber homo capiatur^ imfirisonetur^ vel alit/uo modo destruatur^ 
7U8t/ier legale Judicium parium suorum aut Jier legem terra. No Tree- 
man shall be taken, imprisoned, or any wav destroyed, unless by the 
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lawful judginciii of las peers, or by the law of the laud.*' Whicli 
words, aliiju'j whIo di struatur^ according to Cokc^, include a prohibi" 
tion not only oi' kil/inif or inaiiniuff. but also of torturing-^ (to which our 
laws are slrani^crs,) and of every oppression by colour of an illegal 
authority. And it is enacted by ttut. 5 K. 3. r. !»> that no man shall be 
attached by any accusation, nor forejudged of life or lin»b, nor shall 
his lands or goods be seised into the King's hands contrary to the 
Great Charter, and the law of the land. And again by utal. 28 li. 3. c. 
3, that no man shall be put to death without being brought to answer 
by due process of law. I C-jinm. 133. 

The Right of Pvraonal Lihtrlij consists in the power of loco- 
motion, of changing situation, or moving one's person to what- 
soever place one's own inclination may direct; without imprison- 
ment or restraint, unless by due course of law. On this right there 
is at prcseiu no occasion to enlarge. For the provisions made by the 
laws of Jifitf/and to secure it, see this Dictionary, titles Habeas Cor/im; 
Fal.:e Ini/iti.*o.imf/i'; Bail; ^-irrifft, &cc. StC. 

The absolute of Pro/irrt.;^ inherent in every EtiglUhmau^ 

consists in the free use, enjoyment, and disposal of all his acquisi- 
tions, without any control or diminution, save only the laws of the 
land. The origin of private property is probably founded in nature; 
but certainly the modifications under Avhich we at present find it, the 
mclhod ol conserving it in the present owner, and of translating 
it from man to man, are entirely derived from Society: and are 
some of those civil advantages in exchange for which every in- 
dividual has resigned a part of his Natural Liberty. The laws of 
Eni^lami are, thercfoi-e, in poiat of honour and justice, extremely 
watchful in ascertaining and protecting this right. Upon this princi- 
ple the Gnat Churttr^ c. 29, has declared, that no freeman shall be 
disseised or divested of his freehold, or of his Liberties or free cus- 
toms, (or be outlawed, banished, or otherwise destroyed, nor shall 
the King pass or send upon him.) but by the judgment of his peers, 
or by the law of the land. And by a variety of antient statutes it is 
enacted, that no man's lands or goods shall be seised into the King's 
hands, against the Great Charter and the law of the land: and that 
no man shall be disinherited, nor put out of his franchises or free- 
hold, unless he be duly brought to answer and be forejudp;ed by 
course of law; and if any thing be done to the contrary, it shall 
be redressed and holden for none. See stafs. 5 E. 3. c. 9: 2.5 E. 3. st. 
5. c. 4: ajite 28 E. 3. c. 3. 

So great moreover is the regard of the law for private property, 
that it will not authori.se the least violation of it: no, not even for the 
general good of the whole community. In instances where the 
property of an individual is necessary to be obtained for the accom- 
modation of the public, as in the case of enlarging or turning high- 
ways, all that the Legislature docs, is to oblige the owner to alienate 
his possessions for a reasonable price; and even this is an exertion of 
power indulged with caution, and which none but the Legislature, or 
those acting under their immediate direction, can perform. See atat. 
1.3 Geo. 3. c. 78; and this Dictionary, title High'iUays. 

Another effect of this right of private property is, that no Subject 
of En^fatul can be constrained to pay any aids or taxes, even for the 
defence of the realm, or the support of the government, but such as 
are imposed by his own consent or that of his representatives in 
Parliament. By siat. 25 Ed. 1. r. 5, 6, it is provided, that the King 
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,hali not take any aids or ran.tw but by tbc common assent of the 
realm. And \vhat the common assent is, is more fully explained by 
the instrument usually called the Statute de TaUugiu non concidendo, 
usually classed as Stat. 34 Kd. 1. nt. 4. r. 1; which enacts that no 
talliage or aid shall be taken, without the assent of the Archbishops, 
Bishops, Earls, Barons, Knii^hts, Burgesses, and other freemen of 
the land: and again, by fttut. 1 4 Ed. 3. at. 2. c. 1, the Prelates, Earls, 
Barons, and Commons, Citizens, Buri^esscs, and Merchants, shall 
not be charged to make any aid, if it be not by the conmion assent of 
the great men and Commons in Parliament. And as this fundamental 
law had been shamefully evaded, under many preceding Princes, by 
compulsive loaiis and benevolences, extorted without a real and vo- 
luntar)' consent, it was made an article in the Petition of Rij^ht, 
3 Car, I, that no man shall be compelled to yield any gift, loan, or 
benevolence, tax, or such like charge, without common consent by 
act of Parliament. And, lastly, by the Bill of Kightfty star. I W. M. 
at. 2. c. 2, it is declared, that levying money for or to the use of the 
Crown by pretence of prerogative, without grant of Parliament, or 
for longer time, or in other manner than the same is or shall be 
granted, is illegal. 1 Comm. 140. 

The above is a short view of the firincijial absolute rights which 
appertain to every Kngliishmaui and tlie Constitution has provided for 
the security of their actual enjoyment, by establishing certain other 
cuxiliaryysubordiuatey rights., which serve principally as outworks or 
barriers to protect and maintain those principal rights inviolate. 
These are, 

The Constitution, Powers, and Privileges of Parliament. 
The Limitation of the King's Prerogative. 

The Right of applying to Courta of Justice for Redress of Injuries. 
The Right of Petitioning the King or Parliament. 
The Right of having Jrms for Defence. 

This last auxiliary right of the Subjects of having arms for their 
defence, suitable to their condition and degree, and such as are al- 
lowed by law, is declared by the Bill of Uighls; and it is, indeed, 
a public allowance, under due restrictions of the natural right of 
resistance and self-preservation, when the s;u;ctions of Society and 
Laws are found insufficient to restrain the violence of oppression. 
Sec this Dictionary, title Armn. * 

As to the ,firHt and mcond of the subordinate rights above men- 
tioned, see this Dictionary, titles Parliament; King. With respect 
to the third and fourth some short information is here subjoined. 

Since the Law is, in England^ the supreme arbiter of every man's 
life, liberty, and property, Courts ofJundce must at all times be open 
to the Subject, and the law be duly administered therein. The eni- 
phalical words of J^/agna Carta, c. 29, spoken in liie person of the 
King, who, in judgment of law, (says Sir Ed. Coke^) is ever present, 
and repeating them in all his Courts, are these: " .^''ulli x^endemns, 
nulli negabimus, aut differ^nua rectum vel justitiam. — To none will wc 
sell, to none will we deny, or delay, right or justice." And therefore 
every Subject, for injury done to him in his goods, his lands, or his 
person, by any other Subject, be he ecclesiastical or temporal, with- 
out any exception, may take his remedy by the course of law, and 
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have justice and right lor the injury done to him, freely without 
sale, fully without any denial, and speedily withovit delay. 2 Imt. 55. 

It were endless to enumerate all the affirivr.tivc acts of Parliament 
wherein justice is directed lo be done according to the law of the 
land; and what that law is every Subject knows, or may know if he 
pleases; for it depends not upon the arbitrary will of any judge, but 
18 permanent, fixed, and unchangeable, unless by authority of Par- 
liament. A few ntffadve statutes may however be mentioned, 
whereby abuses, perversions, or delays of justice, especially by 
the prerogative, are restrained. It is ordained by Mapia CartOy c. 
29, that no freeman shall be outlawed, that is, put out of the pro- 
lection and benefit of the law, but according lo the laws of the land. 
By utats. 2 J'.d. 3. c. 8: II Ric. 2. c. 10, it is enacted, " that no com- 
mands or Utters shall be sent under the Great Seal, or the Little 
Seal, the Signet or Privy Seal, in disturbance of the law; or to dis- 
turb or delay common rij^ht; and though such commandments 
should come, the Judges shall not cease to do right.'* This is also 
made a part of their oath, by «{at. 18 Kd. 3. at. 4. And by the Bill of 
Rights it is declared, that the pretended power of suspending or 
dispensing with laws, or the execution of laws, by regal authority, 
without consent of Parliament, is illegal. 

Not only the substantial part, or judicial decisions of the law, but 
also the formal part, or method of proceeding, cannot be altered but 
by Parliament: for, if once those outw orks were demolished, there 
would be an inlet to all manner of innovation in the body of the law 
itself. The King, it is true, may erect new Court* of Justice; but 
then they must proceed according to the old established forms of 
the Common Law. For which reason it is declared in the stat. 16 
Car. 1. c. 10, upon the dissolution of the Court of Star-chamber, lliat 
neither his Majesty nor his Privy Council have any jurisdiction, 
power, or authority, by Jiiigliah bill, petition, articles, or libel, (which 
were the course of proceeding in the Star-chamber borrowed from 
the Civil Law,) or by any other arbitrary- way whatsoever, to examine 
or draw into question, determine or dispose of the lands or goods of 
any Subjects of this kingdom; but that the same ought to be tried 
and determiried in the ordinai7 Courts of Justice, and by course of 
lavj. See this Dictionary, titles Judgen; Courts; Chauccry; &,c. 

I'he right of petitioning the King, or either House of Parliament, 
for the redress of grievances, appertains to every individual in cases 
oPany uncommon injury, or infringenient of the rights already parti- 
cularized, which the ordinary course of law is too defective to reach. 
The restrictions, for some there are, which are laid upon tlie right 
of petitioning in Kngiand, while they promote the spirit of peace, are 
no check upon that of Liberty; care only must be taken, lest, under 
the pretence of petitioning, the subject be guilty of any riot or 
tumult; as happened in the opening of the memorable Parliament 
in 1640. — And to prevent this, it is provided by staf. 13 C. 2. sr. I.e. 
5, that no petition to the King or either House of Parliament, for any 
alteration in Church and State, shall be signed by above twenty per- 
sons, unless the matter thereof be approved by three Justices of the 
peace, or the major part of the Grand Jury in the county; and in 
London by the Lord Mayor, Aldermen, and Common Council; nor 
shall any petition be presented by more than ten persons at a time. 
But, under these regulations it is declared by the Bill of Rights, 
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tliat the Subject hath a right to pctuion; and that all coiumiiments 
and prosecutions for such petitioning arc illegal. The sanction of 
the Grand Jury may be given cither at the Assises or Quarter Ses- 
sions; the punishment for ofl'cnding against the stat. 13 Car. 2, not 
to exceed a fine of 100/., and three months' imprisonment. Upon 
the trial of Lord George Gordon^ the Court of King's Bench de- 
clared, that they were clearly of opinion, that this statute was not in 
any degree affected by the Bill of Rights. Dougt. 571. 

In the sevei-al articles above enumerated, consists the Rights, 
or as they are more frequently termed, the Liberties, of English- 
men. Liberties more generally talked of than tlioroughly understood; 
and yet highly necessary to be perfectly known and considered by 
every man of rank or property; lest his ignorance of the points 
whereon they are founded, should hurry him into faction and licen- 
tiousness on the one hand, or a pusillanimous indiflerence, and cri- 
minal submission on the oilier. And all these Rights and Liberties 
it is our birth-right to enjoy entire, unless where the laws of our 
country have laid them under necessary rcsti*aints: restraints in 
themselves so gentle and so moderate, as will appear on minute "in- 
quiry, that no man of sense or probity would wish to see tliem 
slackened; for all of us have it in our choice to do cveiy thing that 
a good man would desire to do; and are restrained from nothing but 
what would be pernicious either to ourselves or our fellow-citizens. 
So that this review of our situation may fully justify the observation 
that the ENGLISH is the only Nation in the world where roliiical 
or Civil Liberty is the direct end of its Constitution. Alontesq. 
Sp. J., xi. 5. See I Comm. c. 1, ad Jin. 

LIBERTY TO HOLD PLEAS, Signifies to have a court of one's 
own; and to hold it before a Mayor, Bailiff, ^^c. See Franchise. 

LIBLACUM, The manner of bewitching any person; also a bar- 
barous sacrifice. Leg. AUielstan. 6. 

LIBR^, ARSiE, cr PENSATjE; AD NUMERUM, A phrase 
which often occurs in the Domesday Register, and some other me- 
morials of that and tlie next age — as " jiileRbiiry in Buckinghamshire, 
the King's manor. — In totis valcntiia reddit Ivi libr. arsas ficn<iataay 
dc thelonio x libr. ad numrrufn, i. e. in the whole value it pays 
fifty-six pounds burnt and weighed; and for toll ten pounds by tale." 
For they sometimes look their money ad numvrnm., by tale in the 
current coin upon consent; but sometimes they rejected the common 
coin by tale, and money coirjed elsewhere than at the King's mint, 
by cities, bishops, aiid nobleniiMi who hud mints, as of too great 
alloy, and would therefore melt it down to take it by weight when 
purified from the dross: for which purpose they had ir t! osc times 
always a fire ready in the Exchequer to burn the money, and then 
weigh it. Coii't II. 

LIBRA PENS A, A pound of money in weight. See the preceding 
article. 

LIBRARY. Where a Library is erected in any parish, it shall be 
preserved for the uses directed by the founders; and incumbents and 
ministers of parishes, 'Sfr. are to give security therefor, and make 
catalogues of the books, i^c. None of the books shall be alienable, 
without coiiserii of the bishop, and then only where there is a dupli- 
cate of such books; if any book shall be taken away and detained, a 
justice's warrant may be issued to search for and restore the same: 



158 



LICENCE. 



also action of trover may be brought in the name ol the proper Or- 
dinary, tstc. And bishops have power to make rules and orders con- 
cerning Libraries, appoint persons to view their condition, and 
inquire of the state of them in their visitation. S/at. 7 Jnn. c. 14. 

Crjiton Library settled in the family for the use of the Public. Stat, 
12 ^ 13 /r. 3. f. 5. V ested in the Crown, Htat. 5 ^nn. c. 30, Trans- 
ferred to the Brithh Museum, 26 Geo. 2. c. 22: 27 Geo. 2. c. 16. 
§3. 

LIBRATA TERR^, Four oxgangs of land, every oxgang con- 
taining thirteen acres. Skene, verb. Bovata terra. So niuch land, 
antieiuly, as was worth twenty shillings a-year; for in Henry the 
Third's time, he that had quindechn lihras terray was to receive the 
order of knighthood. See Fardini^-dtai. 

LICENCE, iicen(ia.~\ A power or authority given to a man to do 
some lawful act: and is a personal libeny to the party to whom 
given, which cannot be transferred over; but it may be made to a 
man, or his assigns, is'c. 12 Nen. 7. 25. There may be a parol Licence, 
as well as by deed in writing; but if it be not for a certain time, 
it passes no interest. 2 A'eh. ylbr. 1123. And if there be no time 
certain in the Licence; as if a man licence another to dig clay, isfc. in 
his land, but doth not say for how long, the Licence may be counter- 
manded; though if it be until such a time, he cannot. Poph. 15 I. If 
a lessor licence his lessee (who is restrained by covenant from 
aliening without Licence) to alien, and such lessor dies before he 
aliens, this is no countermand of the Licence: so it is if the lessor 
grants over his estate. Cro. Jac. 133. But where a lord of a manor for 
life graiiteth a licence to a copyhold tenant to alien, and dicth; the 
Licence is destroyed, and the power of alienation ceaseth. 1 Imt. 52. 
Copyhold tenants leasing their copyhold for a longer time than one 
year, are to have a Licence for it; or they incur a forfeiture of their 
estates. I hint. 63. If any Licence is given to a person, and he abuses 
it, he shall be adjudged a trespasser ah initio. 8 Rr/i. 146. 

y/. grants to li. a way over his ground, or Licence to go through 
it to the church; by this none but B. himself may go in it; but if one 
give me Licence to go over his land with my plough, or to cut down 
a tree therein, and take it away; by this I may take what help is 
needful to do the same. So if it be to hunt and kill and carry away 
deer; not if it be to hunt and kill, only. 12 Hen. 7. 25: 13 Hen. 7. 8: 
8 Btfi. 146. See titles Trespasai Leaae; IVay; Copyhold., &c. 

By Licence a man may practise physic and surgery in London: 
and do divers other things. Licences are also necessary for the 
carrying on various trades and professions, on which a duty is laid 
for the purpose of raising a revenue to Government. See this Dic- 
tionary, titles Excise; Taxefi. 

LICENXE TO ALIEN IN MORTMAIN. Alienations in Mort- 
main to ecclesiastical persons, is'c. are restrained by several statutes; 
but the King may grant Licences to any person or bodies politic^ 
ilfc. to alien or hold lands in Mortmain. See stat. 7 8c 8 IV. 3. c. 37; 
and this Dictionary, titles jMortmain; Chantabie Use-s. 

LICENCE TO ARISE, liccntia stn\g-e7idi.] A Liberty or space of 
time imtienily given by the Court to a tenant to arise out of his bed, 
•who is essoined dc nmlo lecti, in a real action: and it is also the writ 
thereupon. Bracton. And the law in this case is, that the tenant mav 
not arise or go out of his chamber until he hath been viewed by 
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knights thereto appointed, and hath a day assigned him to appear; 
the reason whereof is, that it may be known whether he caused 
himself to be essoined deceitfully or not; and if the demandant can 
prove that he was seen abroad before the view or Licence of the 
Court, he should be taken to be deceitfully essoined, and to have 
made default. Bracton, US. 3: Fleta^ lib. 6. c. 10. See title Essoin. 

LICENCE TO FOUND A CHURCH, Granted by the King. Sec 
C/iurch, 

LICENCE TO GO TO ELECTION of Bishtps, is by Con^e 
d^KsUrc directed to the Dean and Chapter to elect the person named 
by the King, isTc. Reg. Writs 294: Stat. 25 H. 8. c. 20. Sec title 
Bishofis. 

LICENCE OF THE KING to go beyond sea may be revoked 
before the lime expires; because it concerns the public good. Jaik. 
Cent. See title A'V exeat Rrgnum. 

LICENCE OF MARRIAGE. Bishops have power to grant Li- 
renccs for the marrying of persons; and parsons marrying any 
person without publishing the bans of matrimony, or without Li- 
cence, incur a forfeiture of 100/. ijfc. by stai. 7 cs" 8 tV. 3. c. 35. Sec 
also Stat. 26 Geo. 2. c. 33; this Dictionaiy, title Marriage. 

LICENCE TO ERECT A PARK, WARREN, iJfc See titles 
Park; Warren. 

LICENSING OF BOOKS, See Libel; Printing. 

LICENTIA CONCORDANDl, Is that Licence for which the 
King's silver is paid on passing a Fine. See title Fine of Lands. 

LICENTIA SURGENDI, See Licence to arise. 

LICENTIA TRANSFRETANDI, A writ or warrant directed 
to the keeper of the port of Dovcr^ or other sea-port, commanding 
them to let such persons pass over sea, who have obtained the King's 
Licence thereunto. Reg. Orig. 193. 

LIDFERD I^AW, A proverbial speech, intending as much as to 
hang a man first, and judge him afterwards. 

LIEGE, //;§re«5.3 Is used for Liege Lord, and sometimes for I.,iegc 
IMan: Liege Lord is he that acknowledgeth no superior; and Liege 
Man is he who owcih allegiance to his Liege Lord. The King's 
Subjects are called Liege People, because they owe and are bound 
to pay allegiance to him. Stats. 8 Hen. 6 c. 10: 14 Hen. 8. c. 2. But 
in antient times, private persons, as lords of manors, ijfc. had their 
Lieges. Skene saith, that this word is derived from the Italian^ Liga, 
a bond or league; others derive it from LitiJi^ which is a man wholly 
at the command of the Lord. Blount. See tide .illcgiance. 

LIEGES AND LIEGE PEOPLE, Ligati.] See Lirge. 

LIEN, /v.] Is a word used in the law, of two significations: per- 
sonal I..ien, such as bond, covenant, or contract; and real Lien, a 
judgment, statute, recognisance, which oblige and aficct the land. 
Terms dc Ley. 

It signifies an obligation, tie, or claim annexed to, or attaching 
upon, any property; without satisfying which such property cannot 
be demanded by its owner. Thus the costs of an attorney are a Lien 
ujjon deeds and papers in his hands; a factor has a Lien on goods in 
his hands for balance due from his prhicipal, ^c. See titles Slttorney: 
dfactor; Mortgage; Judgment.^ Sec. 

The Lien of a common carrier for his general balance, however it 
may arise in point of law from an implied agreement to be inferred 
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from a general usage of trade, proved by instanceb sufficiently nu- 
merous and general, to warrant so extensive a conclusion, affecting 
the custom of the realm; yet it is not to be favoured, nor can it be sup- 
ported by a few recent instances of detention of goods by four or five 
carriers for their general balance. But such a lien may be inferred 
from evidence of the particular words of dealing between the respec- 
tive parties. 6 Eaat'a Refi. 519. 

LIEU, Instead or in place of another thing. And when one thing 
doth come in the place of another, it shall be of the same nature as 
that M as; as in case of an exchange, ^c. 2 Shc/i, ^ibr. 359. See title 
Kxchujit^c. 

LIEU CONUS, In law proceedings, signifies a castle, manor, or 
other notorious /tiacrj well known and generally taken notice of by 
those that dwell about it. 2 Ltl. Jbr. 641. A venire faciaa. for a Jury 
lo appear, may be from a lieu conut: and a Fine or Hecovei'y of lands 
in a lieu conusy is good: but it is said in a Mcire facias to have execu- 
tion of such fine, the vill or parish must be named. 2 Cro. 574: 2 
Mod. Rt/i. 48, 49. 

LIEUTENANT, hcum fenens.'] Is the King's Deputy, or he that 
exercises the King's or any other's place, and represents his person; 
as the Lieutenant of Ireland. See .stats. 4 Hen. 4. c. 6: 2 t?* 3 -Kf/. 6. 
c. 2. The Lieutenant of the Ordnance. See stat. 39 Eliz. c. 7. And the 
Lieutenant of the Tower, an officer under the Constable^ 8cc. The 
Avord Lieutenant is also used for a military officer, next in command 
to the captain. 

LIFE ESTATES: Estates of freehold, not of inheritance. Of 
these some are conventional, or expressly created by the act of 
the parties; others merely legal, or created by construction and 
operation of law. See this Dictionarj', titles ILntatet; Dower; Cour- 
tesy; Tail; Tail after fiosubiUty^ 8cc. 

Estates for Life, expressly created by deed or grant, (which alone 
are properly conventional,) are, where a lease is made of lands or 
tenements to a man to hold for the term of his o\mi Life, or for that 
of any other person, or for more Lives than one; in any of which 
cases he is styled Tenant for Life; only when he holds the Estate by 
Life of another, he is usually called Tenant^ /lur autre vie; (for 
another's Life). Lit. § 56. 

These Estates for Life are, like inheritances, of a feodal nature; 
and were for some time the highest estate that any man could have 
in a feud. See title Tenures. They are given and conferred by the 
same feodal rights and solemnities, the same investiture or liver)' of 
seisin, as fees themselves arc; and they are held by fealty, if demand- 
ed, and such conventional rents and services, as the lord and lessor 
and his tenant or lessee have agreed on. 2 Comm. c. 120. 

Estates for Life may be created, not only by the express words 
before mentioned, but also by a general gi-ant, without defining or li- 
miting any specific Fstatc. As, if one grant to -^/. B. the manor of 
Daley this makes the Tenant for Life. Co. Lit. 42. For thoujrh, as there 
are no words of inheritance or heirs mentioned in the grant, it cannot 
he construed to be a fee, it shall however be construed to be as large 
an estate as the words of the donation will bear, and therefore an 
Estata for Life. Also such a grant at large, or a grant for term of 
Life generally, shall be construed to be an Estate for the Life of the 
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-;u/?'< r, ,11 I .v^^c Ulc j^rantor hath authority to make such a grant; for 
an estate for a man's own Life is nioifc beneficial and of a higher 
nature than for any other Life; and the fj^lc of law is, that all grants 
arc to be u\ken most strongly against th# grantor, unless in the case 
of the King. Co. Lit. 42, 36. 

Such Estates for Life will endure, generally speaking, as long 
as the Life for which they arc granted; but there arc some 
Estates for Life which may determine upon future contingencies, 
before the Life for which they are created expires. As if an Estate 
be granted to a woman during her widowhood, or to a man until he 
be promoted to a benefice; in these and similar cases w henever the 
contingency happens, when the widow marries, or when the grantee 
obtains a benefice, the respective Estates are absolutely determined 
and gone. Co. Lit. 42: 3 Rt/i. 20. Yet while they subsist, they arc 
reckoned Estates for Life: because the time for which they will en- 
dure being uncertain, they muy, by possibility, last for Life; if the 
contingencies upon which they are to determine do not sooner 
happen. 

In case an Estate be granted to a man for his Life generally, 
it may also determine by his civil death; for which reasons, in 
conveyances the grant is usually made for the term of a mun*s 
natural Life, which can only determine by his natural death. This 
oivil death was formerly held to commence if any man was banish- 
ed or abjured the realm, by the process of the Conmion Law; (see 
title ^ibjuration;) or entered into religion, that is, went into a mo- 
nastery, and became there a monk professed; in which cases he was 
absolutely dead in law, and his next heir siiould have his Estate; for 
such banished man was entirely cut olV from society; and such monk, 
upon his profession, renounced solemnly all secular concerns. But 
even in the times of popery tlie law of Knt-iaml took no cognizance 
of profession in any foreign country; because the fact could not be 
tried in our Courts; Co. Lit. 132: and therefore, since the Reforma- 
tion, this disability is held to be abolished. I Satk. 162: as is also the 
disability of banishment consequent upon abjuration, by afa! . 21 Jac. 
I. c. 28. One species of civil death may, however, still exi.st in this 
country: that is, where a man by act of J'ar/iawmt, is attainted of 
treason or felony; and, saving his life, is banished for ever; this Lord 
CoUe declares to be a civil death: but he says, a temporar)' exile is 
qot a civil death. Under this reasoning, where a man receives judg- 
ment of death, and afterwards leaves the kingdom for life, upon 
a conditional pardon, there can be very little doubt but this amounts 
to a civil death; this practice did not exist in the time of Lord Coke, 
who says, that a man can only lose his coimtry by authority of Par- 
liament. I In.<it, 133. See I Comm. c. \./t. 131, 3, 'C^ ti. 

The incidtntft to an Estate for Life «re principally the following, 
which are applicable not only to those species of Tenants for Life, 
which are expressly created by deed, but also to those which are 
created by act and operation of law. See 2 Comtn. c. 8. 

Firat^ Every Tenant for Life, unless restrained by covenant or 
agreement, may, of common right, take upon the land demised 
to him reasonable estovers or botes. Co. Lit. 41. For he hath a ri^ht 
to the full enjoyment and use of the land and all its profits, durmg 
his Estate therein. See titles Estoverft; Common of Estovers. fiUt be 
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is not pcmiiltcd lo cut clown limber, or do other \vaj>tc iii)on tlic 
premises; lor the destructio* of such things, as arc not the tempo- 
rary proliis of the tcncme^ is not nccessiiry for the tenant's com- 
plete enjoyment of his Estate; but tends to the permanent and lasting 
loss of the person enlitled to the inheritance. 1 Innt. 53. Sec this 
Dictionary, title Waste. 

In the .•^'fcoitd place, Tenant for Life, or his representatives, shall 
not be prejudiced by any sudden determination of his Estate; because 
such a determination is continc^ent and uncertain. Co. Lift, 55. 
Therefore, if a Tenant for his own Life sows the lands, and dies 
before iiarvest, his executors shall have the emblements or profits 
of the crop; for the Estate was determined by the hand of God; and 
it is a maxim \\\ the law, actus Dei nnnini facit injuriain. The repre- 
sentatives ihereiore of the Tenant for Life shall have the emble- 
ments, to compensate for the labour and cxpence of tilling, manur- 
ing, and sowing the lands; and also for the encouragement of hus- 
bandry, which being a public benefit, lending to the increase and 
plenty of provisions, ought to have the utmost security and privilege 
that the law can give it. Wherefore by the feodal law, if a Tenant 
for Life died, between the beginning of Scfiteinber and the end of 
Febniarijy the Lord who was entitled to the reversion was also 
enlitled to the profits of the whole year; but if he died between the 
beginning of March and the end of Ju^ust, the heirs of the Tenant 
received the w hole. From hence our law of emblements seems to 
have been derived, but with very considerable improvements; and 
its advantages are particularly extended to the parochial Clergy, by 
fftat. 28 Ncn. S. c. 11: for all persons who are presented to any ec- 
clesiastical benefice, or to any civil office, are considered as Tenants 
for their own Lives, unless the contrary be expressed in the form 
of the donation. I Comm. c. 8.//. 122, 3. See title Emdiemmis. 

A t/iird incident to Estates for Life relates to the under-tenants 
or lessees. For they have the same, nay greater indulgences than 
their lessors the original Tenants for Life. 77ie .samr; for the law of 
estovers and emblements, with regard to the Tenant for Life, is also 
law with regard to his under-tenant, who represents him and stands 
in his place. Co. JJit. 55. Greater; for in those cases where Tenant 
for Life shall not have the emblements, because the Estate deter- 
mines by his own act, the exception shall not reach his lessee, who 
is a third person. As in the case ol a woman who holds durante 
viduitatc: her taking a husband is her own act, and therefore de- 
prives her of the emblements; but if she leases her Estate to au 
under-tenant, who sows the land and she then marries, this her act 
shall not deprive the tenant of his emblements, who is a stranger, 
and could not prevent her. Cro. Eliz. 461: 1 Rol. Mr. 727. The 
lessees of Tenants for Life had also at the Common Law another 
most unreasonable advantage; for at the death of their lessors, the 
Tenants for Life, these under-tenants might, if they pleased, quit 
the premises, and pay no rent to any body for the occupation of the 
land, since the last (juarter-day, or other day assigned for payment of 
rent. 10 Rvii. 127. To remedy which, it is now enacted by 11 
Geo."!, c. 19. § 15, that the executors or administrators of Tenant 
for Life, on whose death any lease determined, shall recover of the 
lessee a rateable proportion of rent, from the last day of payment to 
the death of such lessor. See this Dictionary, titles ReiUs; Leases. 
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By atat. 19 C. 2. c. 6, where persons for whose lives Estates aic 
held, shall absent themselves for seven years, they shall be presumed 
dead And by stat. 6 Jfin. c. 18, persons for whose lives Estates ;irc 
held, shall, on ap])licalion to the Lord Chancellor, be produced. The 
tenant holding after the determination of the Life, deemed a tres- 
passer. See title Druth. Posthumous children enabled to take in re- 
mainder, where tiie Life Estate is determined, ^Kat. 10 o 1 1 IV. 3. 
c. 16. See title Occu/tav.aj. 

LIFE RENT, A rent which a man receives for term of Life, or 
the sustentaiion of it. ^ikcnc. 

LIGKANCE; Lf((i-annjjigcn(iu.'] The true and faithful obedience 
of a Subjec t to his Sovereii^n: and is also applied to the territory and 
dominion of the Liege Lord; as children born out of the Ligeance of 
the King-, c5*r. S(a(. 25 Ed. 3: Co. Lit. 129. Sec title Alkyiance. 

LIGHTS. Stopping Lights of a house is a nusance; but stoppinij,- 
a prospect is not, being only a matter of delight, not of necessity: and 
a person may have either an assise of nusance against the person 
erecting any such nusance, or he may stand on his own ground and 
abate it. 9 58: I Mod. 54. For any nusance erected or being on 
the soil of my neighbour, whereby I sustain damage, I may maintain 
an action on the case. If a man has a vacant piece of ground, and 
builts thereupon a house, with good Lights, which he sells or lets 
to another; and after he builds upon ground contiguous, or lets the 
same to another person, who builds thereupon to the nusance of the 
Lights of the first house, the lessee of the first house may have 
an action on the case against such builder, \ifc. And though formerly 
they were to be Lights of an antient messuage, that is now altered. 
Mod. Cas. 116. 314. See titles jVumncc; Trea/iass. 

LIGHTS AND LAMPS: In London and other cities and places, 
these arc regulated by the several local acts. 

LIGHT-HOUSE, See Bt-acon. 

LIGNAGIUM, The right of cutting of fuel in woods; and some* 
times it is taken for a tribute or payment due for the same. 

LIGNAMINA, l imber fit for building. Du-Frcsne. 

LICiULA. A copy or transcript of a court-roll or deed mentioned 
by Sir John Maijnard in his Mun. in Scaccar. 12 Kd. 1. 

LIGURIT(JR, A flatterer. Lcj^. Ca?iur. 29. Sauner is of opinion 
that it signifies a glutton, from the Saxon licvray gulosus. Co-iut U. 

LIMBS. The Limbs as well as the life of a man arc of such high 
value, in the estimation of the law of England^ that it pardons even 
homicide, if committed .te drjendmdo^ or in order to preserve them. 
I Comm. 130. See titles Homicide; MaihtJn; jisaaull. 

LIME AND LEMON-JUICE, Are liable to certain duties on ini- 
portation. Sec title jVavigafion Jets. 

LIMITATION, 
LiMiTATio.] A certain time, assigned by statute, within which an 
action must be brought. 

I. The JVdture, Origin, and general Rules as to Limitations oj 

Actions. 

II. More fiarticularly of the Limitations of Actions a/t divrdrd, 

into^l, /?<»a/>— 2. Pcnaiy — and 3. Personal. 
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III. Ofthr Time tv/ien the Ri^ht of Action accruedy mo as to br af- 

ftctt fi bxj the iitatuteft; and of the Courts bonud thereby, 

IV. The KxcrfUioiis in the Statute of Li mitafioujfy Statute 21 Jac. 1. 

c. 16 — 1. Rilaiiiif; to Infant h; — 2. Merchant* 8 .'Jccountv;^S 
Persons beyond Sea; — 4, lixecutors ami ,ddminintrator»; — 
5. /// cafiea of Defect in Juri,^diclion; — 6. Of suing- out a IVrt! 
to nave the Statutes; — 7. Of reviving a Debt barred by Sta- 
(uic; — 8. Of Plt ading, 

I. Thk time of Limitation is Iwo-fold; first, in writs, by clivers 
acts of Parlianieiit; secondly, to make a title to any inheritance, and 
that is by the Coinwiun Liiw. Co. Lit. 114, 1 15. 

it seems, that by tlie Common Law there was no stated or fixed 
time to bring actions; for thouj^h it be said by Bracton^ that omnca 
actionca in viundo infra ctrta tcmfiora limitationem habent; yet Lord 
Coke says, that the Limitation of Actions was by force of divers acts 
of Parliament; also, says he, tills ^encr^l position of Braclon^a ad- 
mitted of several exceptions. Bract, lib. 2. fol. 228: 2 Inst. 95: Cy. 
Litt. 1 1j: 4 Co. 10, 1 1. 

But by the antient law there was a stated time for the heir of the 
tenant to claim after the death of his ancestor, that is to say, a year 
and a duy after he was fonrieen years old, or else he lost his land, 
according to the feudal text; Fraterea ai yuis infeudatus major yuatu- 
ordecim amnis sua incuriay x-el ne^lin^cntia fier ann. isf dicoi stcterit^ 
quod feudi inveHtinnam a firofirio domino non lieterit^ transacto hoe 
s/ictioyjeudunt amittai 'C^ ad dominum redeaC. Sjielni. Gloss. 32. 

The fixing upon the period of a year and a day, upon several 
other occasions, seems to have been deduced from this antient rule; 
and on this occasion was pitched upon, because the services appoint- 
ed seem to be annually computed, thjjrefore the feud was ordered to 
be taken up within such time as such annual services became due, 
or else it was lost and returned to the lord; and the same time that 
was appointed to the tenant to claim from the lord was also appoint- 
ed to make his claim upon any disseisor; and if no such claim was 
made, the disseisor dying seised cast the rijtjht of possession upon 
the heir; and this was to keep the san»c uniformity in point of time 
through the law, as also that the lord might be at a certainty whom 
he nught take for his tenant, and admit upon cveiy descent; and 
since the heir of the tenant antiently lost the whole land, in case he 
did not take it up within time, it was fit the tenant should lose the 
right and possession, in case he did not claim within the same time 
upon the disseisor; that the heir of the disseisor might be in peace, 
in case the person that had right did not make his claim upon him, 
and that from thenceforth the lord might receive him into his feud; 
and as upon the antient plan of feudal constitution, if the heir did not 
take up the feud v.ithin a year and a day, a desertion and dereliction 
was presumed; so also if the diss^eiscc did not claim within the same 
lime, the right of possession was relinquished. Sjiclni. Gloss, annus 
^ dies 32, 33. 

Before the stat. 32 H. 8. c. 2, certain remarkable periods were 
fixed upon, within which the titles, whereon men designed to be 
relieved, must have accrued; thus in the time of Hi v. III. by the 
statute o{ Mertony 20 Ihn. 3. c. 8, at which lime tl\e Limitation in a 
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writ of right was from the time of King Henry 1. it is reduced to the 
time of King Henry II.; and for assises of mort d^anctstor^ they were 
thereby reduced by the lust return of King John out of Irfiand, which 
was 12 Johannh; and for assises of novel disseisin^ d prima trunsfreta' 
tione Regis in A^'ormanmam^ which was 5 Hm. 3, and which before 
that had been poat uitimum redditum Hcnrici 3. de Britannia; and this 
Limitation was also afterwards l;>y the statutes IVetitm. I. (3 Ed. I.) 
c. 39, and IVcjdm. '2. (3 Ed. 1.) c. 46, reduced to a narrower compass^ 
the writ of right being limited to the first coronation of Ht n. III. I'or 
these antient Limitations, see Co. Lit. U. 6; 15. a; 2 Inst. 94, 95: 2 
RoL Mr. Ill: Hale's Hist, of the Lawy 122: 2 Keb. 45. This last date 
of Limitation continued so long unaltered, that it became hidecd no 
Limitation at all; it being above three hundred years from Henry 
Ill's coronation to the year 1540, when the statute of Limitations, 
32 Hen. 8. c. 2, was made. This statute, therefore, instead of limiting 
actions from the date of a particular event, as before, which in pro- 
cess of years grew abused, took another and more direct course, 
which might endure for ever, by limiting a certain period of time 
previous to the commencement of every suit. See 3 Comm. c. 10. 
//. 189. 

There are now several statutes of Limiration, by which a certain 
time is prescribed, beyond which no plaintiff can lay his cause of 
action. This, by stat. 32 Hen. 8. c. 2, in a ITrit of Ri^ht is 60 years. 
In assises, writs of entry, or other possessory actions real^ of the seisin 
of one's ancestors in lands: and either of their seisin or one's own, 
in rents, suits, and services; 50 years. And in actions real for lands 
grounded upon one's own seisin or possession, such possession 
must have been within 30 years. By stat. I Mary, st. 2. c. 5, this 
Limitation does not extend to any suit for jldvoivsons, upon reasons 
hereafter mentioned. Sec post. II. 1. 

By stat. 21 Jac. I. r. 2, a lime of Limitation was extended to the 
case of the King, viz. sixty years precedent to Februaryy 19, 1623; 
3 Inst. 189; but this becoming ineffectual by efflux of time, the same 
term of Limitation was fixed, by stat. 9 Geo. 3. r. 16, to commence 
and be reckoned backwards, from the time of bringing any suit 
or other process, to recover the thing in question: so that a posses- 
sion for sixty years is now a bar even against the prerogative, in de- 
rogation of the antient maxim, nullum tempus occurrit rcgi. See this 
Dictionary, title Kiiig^ V. 2. 

By stat. 21 Jac. 1. c. 16, the time of Limitation in any writ of 
formedon, is 20 years; and by a consequence, the same term is also 
<he Limitation in every action of Ejectment; Ibr no ejectment can be 
brought, unless where the lessor of the plaiiuift'is entitled to enter 
on the lands; and by this statute (21 Jac.) no entry can be made by 
any man unless within 20 years after his right shall accrue. And by 
stat. 4 isf 5 ."Inn. c. 16, no entry shall be of force to satisfy the said 
statute of Limitations, or to avoid a fine levied of lands, unless an ac- 
tion be thereupon commenced within one year after, and prosecuted 
with effect. See this Dictionary, titles Ejt cement; Entry; Fine. 

By the same statute, 21 Jac. I.e. 16, (which, from the general ex- 
tent of it to almost all actions, is usually termed emphatically. The 
Statute of Limitations^) all actions of trespass, ( quare clausum fregity 
or otherwise,) detinue, trover, replevin, account, and case, (except 
upon accounts between merchants,) debt on simple contract, or for 
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arrears of rent, arc limited to 6 years after the cause of action com^ 
menced; (and sec titat. 4 CJ* 5 Jnn, c. \6. /lont. III. ad Jin.) Actions 
of assault, menace, battory, mayhem, and imprisonment, must be 
brought within 4 years; and actions for words within 2 years after 
the injury committed: 2 4. title Revtrmt. 

By mat. 27 Geo. 3. c. 44, suits in Ecclesiastical Courts for defama- 
tory words must be commenced within six months. 

By Stat. 31 Eliz. c. 5, all suits, indictments, and informations upon 
any fu nul statutes^ where any forfeiture is to the Crown alone, shall 
be sued within 2 years; and when the forfeiture is to a Subject, or 
to the Crown and a Subject, within one year after the offence com- 
mitted; unless where any other time is specially limited by the sta- 
tute. Sec /lOftt. II. 2. 

By Stat. 10 JV. 3. c. 14, no ll'rit of Error, .SWrr Facias^ or other 
suit, shall be brought to reverse any Judgment, Fine, or Recovery 
lor error, unless it be prosecuted within 20 years. See this Dictionary, 
titles Ei'ror; Fine of Lands; Judgment; Recovery. 

A writ of error to reverse a Common Recovery cannot be brought 
after twenty years, though the right of the plaintiff' in error accrued 
within that time. 2 Utra. 1237. 

No statute has fixed any Limitation to a Bond or Specialty; but 
where no interest has been paid upon a bond, and no demand proved 
thereon for twenty years, the Judges recommend it to the Jury to 
])resume it discharged, and to find a verdict for the defendant. 2 Term 
Rep. 270. See this Dictionary, title Bond. 

II. 1. By Stat. 32 //. 8. c. 2, it is enacted, " That no person shall 
from thenceforth sue, have, or maintain, any writ of right, or make 
any prescription, title, or claim, to or for any manors, lands, tenements, 
rents, annuities, commons, pensions, portions, corodies, or other he- 
reditaments, of the possession of his or their ancestor or predecessor, 
and declare and allege any further seisin or possession of his ances- 
tor or predecessor, but only of the seisin or possession of his ances- 
tor or predecessor, which hath been or now is, or shall be seised of 
the said manors, lands, tenements, rents, annuities, commons, pen- 
sions, portions, corodies, or other hereditaments, within threescore 
years next before the teste of the same writ, or next before the said 
prescription, title, or claim so hereafter to be sued, commenced, 
brought, made, or had." Sec title Possession. 

And it is further enacted by the said statute, /far. 2, " That no man- 
ner of person shall sue, have, or maintain any assise of jnort d'an- 
cestor^ coscnagc, ayle, writ of entry upon disseisin, done to any of his 
ancestors or predecessors, or any manors, lands, tenements, or other 
hereditaments, of any further seisin or possession of his or their an- 
cestor or predecessor, but only of the seisin or possession of his or 
their ancestor or predecessor, which was or hereafter shall be seised 
ef the same manors, lands, tenements, or other hereditaments, vf'iiYi- 
^nf/ty years next before the teste of the original of the same writ 
hereafter to be brought." 

It is further enacted, par. 3, " That no person shall sue, have, or 
maintain any action for any manors, lands, tenements, or other he- 
reditaments, of or upon his or their own seisin or possession therein, 
above thirty years next before the teste of the prigiaal of ilu: same 
w rit hereafter to be brought." 
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And further, fiar. 4, " That no person shall hereafter make any 
avowry or cognizance for any rent, suit or service, and allege any 
seisin of any rcnt> suit, or service, in the same avowry or cognizance 
in the possession of any other, whose estates he shall pretend or 
claim to have, aboye Jiffy years next, before the making of the said 
avowry or cognizance." 

Fifty years is the true term of Limitation in this instance; though 
Raata/i's and some other editions of the statutes make it only forty 
years; an error adopted by Coke, (2 Inst. 95,) and other writers. See 
3 Conim. c. 10. //. 189, in n. 

And it is further enacted by the said statute, fiar. 5, " That all 
formedons in reverter, fonnedons in remainder, and ficirc facias upon 
fines of any manors, lands, tenements, or other hereditaments, at any 
lime hereafter to be sued, shall be sued and taken within fifty years 
next after the title and cause of action fallen, and at no time after 
the fifty years past." 

Note; This statute hath the usual saving, for infants, feme coverts, 
persons in prison, and beyond sea. 

In the construction of this statute it hath been holden, 

That in a formcdon in reverter or remainder, or on a scire facias^ 
on a fine of such nature, the demandant need not mention the statute 
in order to make out his title; but the tenant if he would take advan- 
tage of it, must plead it. Vijer 315. b./il. 101. So in an avowry for 
rent. Moor 31. /iL 102: 1 Roi. Reft. 50. 

It has been held, that this statute being in restraint of the Com- 
mon Law, ought to be construed strictly; that therefore it does not 
extend to a fomicdon in descender cessavit nor rcacous. 4 Co. 8: 
I Jnd. 16: Lit. Rc/i. 342. 

To a bill in Chancery, to be relieved touching a rent-charge upon 
lands by a will, the defendant pleaded the statute of Limitations, and 
that there had been no demand or payment in forty years; and it was 
held, that this statute concerns only customary rents between land- 
lord and tenant, and not any rent that commences by grant, whereof 
the commencement may be shewn. 2 Vcrn. 235. 

The statute does not extend to the services of escuage, homage, 
and fealty, for a man may live above the time limited by the act; 
neither doth it extend to any other service which by conmion possi> 
bility may not happen or become due within sixty years, as to cover 
the hall of the lord, or to attend the lord in the war, iP'c. Co. Lit. 115: 
It: 2 Innt. 95: 4 Co. 10, Brvil'a case: 8 Co. 65: 3 Lei). 21. 

And where the tenure is by homage, fealty, and escuage uncer- 
tain, and by suit of court or rent, or any other annual service, the 
seisin of the suit or rent, or any other annual service, is a good 
seisin of the homage, fealty, or escuage, or other accidental servi- 
ces, as wardship, heriot-service, or the like. 2 Ifi^t. 96: 4 Co. 8. 6: 
much. 32: Hiitf. 50: 2 Rol. Rc/t. 392. 

By Stat. I Mar. st. 2. c. 5, it is enacted, « That the stat. 32 Hen. 8. 
c. 2, shall not extend to any writ of right of advowson, fjuare im/iedit, 
or assise darrein firescntment^ nor jus /latronatH.ty nor to any writ of 
right of ward, writ of ravishment of w ard for the Avardship of the 
body, or for the wartlship of any castles, honours, manors, lands, 
tenement^ or hereditaments holden by knight-service; but that such 
suits Aay be brought as before the making of the said act. 
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There is, therefore, no Limitation with rej^ard to the time within 
which any actions touching advowsons are to be brought; at least 
none later than the times of Richard I. and Henry III. And this 
upon veiy pjood reason; because it may easily happen, that the title 
to an aclvowson may not come in question, nor the ri^ht have oppor- 
tunity to be tried within 60 years; which is the longest period of 
Limitation assij^iied by the siat. 32 Hm. 8. c. 2. For Sir Kdward 
Cokv says, that there was a parson of one of his churches that had 
been incumbent there above fifty years; nor are instances wanting 
where two successive incumbents have continued for upwards of 
one hundred years. Had therefore the last of these incumbents been 
the clerk of an usurper, or had been presented by laps^, it would 
have been necessary and unavoidable for the patron, in case of a dis- 
pute, to have recurred back above a century, in order to have shewn 
a clear title and seisin, by presentation and admission of the prior in- 
cumbent. But though, for these reasons, a Limitation is highly im- 
proper with respect only to the length of time, yet as the title of 
advowsons is, for want of some Limitations, rendered more precari- 
ous than that of any other hereditaments, (especially since the stat. 
7 jinn. c. 18, hath allowed possessory actions to be brought upon any 
prior presentation, however distant,) it might perhaps be belter if a 
Limitation were established, with respect to the number of avoidan- 
ces; or rather if a Limitation were compounded of the length of 
time and the number of avoidances together: for instance, if no seisin 
were admitted to be alleged in any of these writs of patronage after 
sixty years and three avoidances were past. 3 Comm. c. 16. 250. 

By atat. 21 Jac. I. c. 16, which the preamble declares to be for 
quieting men's estates, and avoiding of suits, it is enacted, " That 
all writs of formedon in descender, formedon in remainder, and 
formcdon in rcveiter, at any time hereafter to be sued or brought 
of or for any manors, lands, tenements, or hereditaments, where- 
unto any person or persons now hath or have any title, or cause 
to have or pursue any such writ, shall be sued and taken withiiv 
twenty years next after the end of this present session of par- 
liament; and after the said twenty years expired, no person or 
persons, or any of their heirs, shall have or maintain any such 
writ of or for any of the said manors, lands, tenements, or heredita- 
ments; and that all writs of formedon in descender, formedon in 
remainder, formedon in reverter, of any manors, lands, tenements, 
or other hereditaments whatsoever, at any time hereafter to be 
sued or brought by occasion or means of any title, or cause here- 
after happening, shall be sued and taken within twenty years next 
after the title and cause of action first descended or fallen, and at no 
time after the said twenty years; and that no person or persons that 
now hath any right or title of entry, into any manors, lands, te- 
nements, or hereditaments, now held from him or them, shall 
thereinto enter, but within tivcnttj years next after the end of this 
present session of parliament, or within twenty years next after any 
other title of entry accrued; and that no person or persons shall 
at any time hereafter make any entr)^ into any lands, tenements, or 
hereditaments, but within twenty years next after his or their right 
or title, which shall hereafter first descend or accrue to*he same; 
and in default thereof such persons so not entering, and thei^ heirs 
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hhall be utterly excluded and disabled from such cnti^' after to be 
made; any former law, ^^r. 

" Provided, That if any person or persons, that is or shall be 
entitled to such writ or writs, or that hath or shall have such ricfht 
or title of entry, be or shall be, at the time of the said rijjht or title 
first descended, accrued, come, or fallen, within the age of one antl 
twenty years, feme cove it, nori com/io.^- menfrs; imprisoned, or beyond 
the seas; that then such person and persons, and his and their heir 
and heirs, shall or may, notwith standing the said twenty years be 
expired, bring his action, or make his entiy, as he might have done 
before this act; so as such person and persons, or his or their heir 
and heirs, shall within tm years next after his and their full age, 
discoverturc, coming of sound mind, enlargement out of prison, or 
coming into this realm, or death, take benefit of and sue forth the 
same, and at no time after the said ten years." 

In the construction of this part of this statute it hath been holden. 

That the possession of one joint-tenant is the possession of the 
other, so far as to prevent this statute. 1 tV«/X-. 285. 

That a claim of entry to prevent the statute of Limitations must 
be upon the land, unless there be some special reason to the con- 
trar>'. 1 285. 

That if a person be barred of his formedon, he is not thereby 
hindered to pursue his right of entry which afterwards accrues to 
him; no more than a person who has several remedies, and dis- 
charges one of them, is excluded thereby from pursuing the others. 
1 Lutw. 781: I .9aM'. 339: 2 Satk: 422. 

If ^. has had possession of lands for twenty years without interrup- 
tion, and then B. gets possession, upon which is put to his eject- 
ment; though ^-1. is plaintiiT, yet the possession of twenty years shall 
be a good title in him, as if he had still been in possession; because 
a possession for twenty years is like a descent which tolls entry, and 
gives a right of possession, which is sufficient to nuiintain an eject- 
ment. I ^S'aik. 42 I: said to have been twice so ruled by Ho/f. 

If one tenant in common receives the whole profits for twenty 
years, or more, yet this does not bar his companion; for the statute 
of Limitations never runs against a man, but where he is actually 
ousted or disseised. I ^Salf:. 423. 

Where an Ancestor died seised, leaving a son and daughter in- 
fants, and on the death of the ancestor a stranger entered, and the 
son soon after went to sea, and was supposed to have died abroad 
within age; it was held that the daughter was not entitled to 20 
years to make her entry after the death of her brother but only to 10 
years; more than 20 years being in the whole elapsed since the death 
of the person last seised. 6 Hr/i. 80. 

It has been ruled, that copyholds are within the statute of Limita- 
tions; because it is an act niade for the preservation of the public 
quiet, and no ways tending to the prejudice of the lord or tenant. 
Moor 410. 

Ecclesiastical persons, it has been said, are not bound by any of 
the statutes of Limitations, because it would be a side-wind to evade 
the statutes made to prohibit their alienaiions. Com/i. Incnmb. 429. 

2. By atatH. 3 1 EUz.c, 5. /mr.5, it is enacted, "That all actions, s\jiis, 
bills, indictments, or informations, which shall be brought for any 
forfeiture upon any statute penal, made or to be made, whereby tiff 

Vot. IV. Y 
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forfeiture is or sliall be limited to the Queen, ^c. shall be brouj^ht 
within two years after the offence: and that all actions, suits, bills, 
or inlonnaiionb, whi( h shall be brought for any forfeiture upon any 
penal statute, made or lo be made, except the statutes of tillage, the 
benefit and suit whereof is or shall be by tht; said statute limited to 
tJui Queen, her ht irs or successors, and to any other that shall pi-o- 
sccutc in that behalf, sludl be brought by any person that may lawful- 
ly sue for the sunn- within one year next after the oflence committed; 
AWiX iu default of such pursuit, that then the same shall be brought 
for the Queen's Majesty, her heirs or successors, any time within 
the tw o years after that year ended. \Vhere a shorter time is limited 
by any penal statute, the prosecution must be within that time." 

Also see utattt. IB Kliz. r. 5: 21 Jac. 1. c. 4; the former requiring a 
mcmoranchmi of the day of exhibiting aji information, the latter an 
oath fiom the informer. 

In the construction of these statutes it hath been holden. 

That the A/o^ 2 1 Jac. I . r. 4, does not extend to any offence cre- 
ated since that statute; so that prosecutions on subsequent penal sta- 
tutes are not restrained thereby, but that statute is to them as it were 
repealed /iro (uuto. I Salk. 373. 3: 5 i1/or/. 425. And that the said sta- 
tute, 2 1 Jiic. I, only applies to those penal statutes, on which proceed- 
ings may be had before the Justices of Assise, Justices of Uie Peace, 
iSic. 3 7Vjv/? Hcfi. 362. 

That if an offence prohibited by any penal statute be also an offence 
at Common Law, the prosecution of it as of an offence at Common 
Law , is no way restrained by any of these statutes. Hob. 270: 4 Alod. 
144. 

That if an information lam fjuam be brought after the year on a 
penal statute, which gives one moiety to the infonner, and the other 
to the King, it is naught only as to the informer, but good for the 
King. Cro. Car. 331: Cro. Jac. 366. and vide Dalia. 60. 

When the forfeiture is to the Crown and a Subject, a common 
infoJ'tncr n)ust sue within one year, and the Crown may prosecute 
for the whole penalty at any time within two years after that year 
ended. 3 Comm. c. 20. fi. 307, in n. 

That if a suit on a penal statute be brought after the limited time, 
the defendant need not plead tLe statute, but may take advantage of 
it on the general issue. 1 Shovj. 353. 

'I'hat the parly grieved is not w ithin the restrahu of these statute!*, 
but may sue in the same manner as before. Cro. KUz. 645: Aoy 71: 
3 /.ro;/. 237. 

It seems doubtful, whether a suit by a common informer on a penal 
statute, which nrst gives an action to the ])arty grieved, and in his 
default, after a certain time, to any one who will sue, be within the 
restraint of these statutes. 1 67/o7y. 555, 354. 

It has been held by three judges, that suing out a latitat w ithin the 
year was a suflicient conmiencemcnt of the suit to save the limitation 
of lime on a penal statute; because the latitat is the original in /i.i?. 
and may be continued on record as an original. But Hoii held other- 
wise, for the action being for a penalty given by a statute, the plain- 
tiff might have brought an action of debt by original in B. R because 
the statute gives tlie action; and he held, that there was a difference 
between a civil action, and an action given by statute; for in the first 
case, the suing out a latitat within the lime, and contiiiuing it after- 
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wards, wiW be sufiiciont; hut in the other case, if the parly proceeds 
by bill, he ought to file his hill v ithin time, that it may appear so to 
he on the record itself. Carth. 232: Shoii>. 353. But upon a writ of er- 
ror, all the Judges in the Exchequer Chamber held, that a laticaf is a 
kind of tj'iginal in the Kinjj^'s Bench. 2 Ld. Raum. 883. And accord- 
ingly, in two subsccjuent cases, it was holden to be a good commence- 
ment of the suit in a penal action. 2 Burr. 950: 3 Burr. 1243: Covp. 
454. — Sec as to Limitations of Indictments, :md Informations in cri- 
minal cases, this Dictionary, titles yl^fieal; Indictment ; Inforniution; 
Quo ]Viirranto; Trtason^ (Jfc. 

3. By fttat. 21 Jac. 1. ca/i. 16, it is enacted, that all actions on the 
case for words shall be commenced and sued w ithin two years wea ' 
nfter the words spoken, and not after. 

In the construction of this branch of the statute it hath been 
holden, 

That an action of scandalum niagnatum is not within the statute. 
Lit. Ne/i. 342: 3 A'cb. 645. 

That it extends not to actions for slander of title; for that is not 
properly slander, but a cause of damage; and the slander intended by 
the statute is to the person. Cro. Car. 141. 

That if the words are of themselves actionable, without the neces- 
sity of alleging special damages, although a loss ensues, yet in this 
case the statute of Limitations is a good bar; but if the words at the 
lime of the speaking of them arc not actionable, but a subsequent 
loss ensues, which entitles the plaintiff to his action, in such case the 
statute is no bar. 1 Hid. 95: Raijm. 61: and see 3 Mod. 111. 

That if an action for words be founded upon an indictment, or other 
matter of record, it is not w ithin the statute. I Sid. 95. 

By the same siat. 21 Jac. 1. c. 16, it is enacted, that all actions of 
trespass, of assault, battery, wounding, imprisonment, or any of them, 
shall be commenced and sued within four years next after thi: 
cause of such actions or suits, and not after. 

It seems, that if a man brings trespass for beating his servant, per 
(juod seiiridum awis/it, this is not such an action as is within this 
branch of the statute, being founded on the special damage. 1 SalA-. 
206: 5 Mod. 74. 

If to an action of assault, battery, and imprisonment, the defendant 
pleads, as to the assault and imprisonment, the statute of Limitations, 
without answering particularly to the battery,otherwise than by using 
ihc words tranngre.s.uo /incdicfa^ it is sufficient; for these woi^s are 
an answer to the whole. 1 Lexf. 31. 

By the same aiaf. 21 Jar. \. c. 16, it is enacted, that all actions of 
trespass tjuare claunum /regit., all actions of trespass, detinue, action 
nur trover^ and replevin for taking away of goods and chattels, all 
actions of account, other than such accounts as < onceni the trade 
of merchandize bctw ccn merchant and merchant, their facloi-s or ser- 
vants, all actions of debt grounded upon any lending or contract with- 
out specialty, and all actions on the case, (other than for slander,) all 
actions of debt grounded upon any lending or contract, without spe- 
cialty, and all actions of debt for arrearages of rent, shall be com- 
menced and sued within six years next after the cause of action. 

Provision is nvcule for femc-covert.s, persons that arc non cow/ioi^ 
imprisoned, or beyond sea. 

By § 4 of the said stat. 21 Jac> 1. r. 16, where Judgment f> ivcn 
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for a Plaintiff, and reversed by Writ of Error; or if Judgment for a 
plainliflThe arrc sicd, or if a defendant in an action by original be out- 
lawed, and the outlawry reversed, the plaintifl may commence a 
new action within 1*2 months after such reversa^r arrest of judg- 
ment respectively, though it be beyond the time of limitatio;) direct- 
ed by the statute. 

Under tiie head of Actions upon the Case arc included actions for 
libels, criminal conversation, seduction, and actions for such words 
as aie not actionable without a special damage; and all other actions 
on the case, being of equal mischief, and plainly w ithin the intention 
of the legislature. See Cro. Car. 245, 333: 2 iaund. 120; 2 uMod. 71: 

1 'Sid. 455: 3 Cotn/n. c. 8. /i. 307, in n. As to actions in the Admiralty 
for Seamen's wages, see /loar. III. 

Where the plaintiff c<jmplaincd of a plea of trespass, for that the 
defe!)dant with force and arms, assaulted and seduced the plaintiff's 
wife, whereby he lost the comfort of her society, ^c. against the 
I>cace, iJfc. to his damage, is'c.; whether this be Trea/tass or Cafie, (and 
former authoi ilics have considered it to be Cascy) at any rate a plea 
of * Not guilty within six years* is good on a general demuri-er, 
6 F.afit'fi Kc/i. 387. 

It hath been adjudged, that an action of debt on ^tat. 2 <sf o Ed. 6. 
r. 13, for not setting out tithes, is not v/ithin the statute; the action 
being grounded on an act of Parliament, which is the highest record. 
Cro. Car, 513: Tulory v. Juckaon: 1 Scund. 38: 2 Sound. 66: 1 Sid. 
305, 415: 1 Ktd. 95: 2 Krd. 462. 

So an action of debt for rent reserved on a lease by indenture is 
out of the statute, the lease by indenture being ei]ual to a specialty. 
Nutt. 109: 1 Sound. 58. 

Also an action of debt for an escape is not within the statute; not 
only because it is founded in maUJiCio^ and arises on a contract in law, 
which is different from those actions of debt on a lending or con- 
tract mentioned in the statute, but also because it is grounded on 
atat. 1 Rich. 2. cufu 12, which first gave an action of debt for an es- 
cape, there being no renicdy for creditors before, but by action on 
the case. 1 Suund. 37; Jones x. Pujit ; 1 Lev. 191: 2 Kcb. 90S: 1 Sid. 
305. 

So this statute cannot be pleaded to an action of debt brought 
against a sherilt for money by him levied on a ^fi -ri facias; because 
the action is founded in wa/r^cioy as also upon the judgnient on which 
the Jicri facias issued, which is a matter of record. I Mod. 212, 245: 

2 S/wv. 79. 

An action of debt on r.n award under the hand and seal of the ar- 
bitrators, though the submission was by parol, is not within the sta- 
tute. 2 Saund. 64: Sid. 41 5: 1 Lev. 273: 2 Krd. 462, 496, 533. 

An action of dein for a tine of a copyholder is not within the statute. 
1 A'<6. 536: 1 Z. v. 273. 

If a man recovers a judgment or sentence in J'^rancf for money 
due to him, the debt must be considered here only as a debt by .sim- 
ple contract, and the statute of Limitations will run upon it. 2 Vcrn. 
540: Scd i/u. Sec Douj^l. 1. 

If the plaintiff be in England at the time the cause of action ac- 
crues, the time of Limitation be5;ins to run, so that if he, or (if he dies 
abroad) his represtnlalive docs not sue within six years, he is bar- 
red by the statute. 1 UVs. par. 1. 134. Sec «rflr/. 4 c?* 5 .-Inn. c. 16. 
/.os:. III. 
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It seems thai to an assumjisit brought by the assignees of a bank- 
rupt, for a debt due to the bankrupt, this statute is a good bar; for 
though the assignment is by force of an act of Parliament, yet the 
assignees stand only in the place of the bankrupt, and can have no 
other right nor remedy than he had. 2 Lev. 166: 3 Keb. 645: Comb. 70. 

It seems clearly agreed, that though the statutes of Limitation 
bind the courts of equity, that yet a trust is not within these statutes. 
March 129. 2 Salk. 124. 

A charity is not barred by length of time, nor within the statute 
of Limitations. 2 Vern. 399. 

So it hath been held, that a legacy is not witliin tlic statute of Li- 
mitations. 1 Vcrn. 256. 

It seems to be the doctrine of Courts of Equity, that mortgages 
ai'c not within the statute of Limitations; yet where a man comes \i\ 
at an old hand, it hath been sometimes decreed, that the possessor 
should account no further than for the profits made in his own time, 
to discourage the stirring in such dormant titles; also the courts have 
allowed length of time to be pleaded in bar, where the mortgaged 
csiate hath descended as a fee without entry or claim from the mort- 
gagor, and where the possessor would be intangled in a long account; 
and in these cases the statute of Limitations has been mentioned as 
a proper direction to go by. 1 Chun. Ca. 102. See title Mortgage. 

III. Xhis statute cannot be a bar unless the six years are expired, 
after there hath been complete cause of action; as if a man promise 
to pay 10/. to J. S. when he came from Romcy or when he marries, 
and ten years after J. S. niarries, or comes from Romci the right of 
action accrues from the happening of the contingency; from which 
time the statute shall be a bar, and not from the lime of promise. 
Godb. 437. 

So m an action on the case wherein the plaintiff declared, that iri 
consideration that he would forbear to sue the defendant for some 
sheep killed by the defendant's dog, the defendant promised to make 
him satisfaction upon request, and that at such a tiuie he requested, 
i5'c. it was held, that the right of action accrued from the request, 
not from the time of killing the sheep; that therefore the defendant 
could not plcail the statute of Limitations, the request being within 
Aix years, though the killing the sheep and promise of satisfaction 
was long before. Godb. 437: See I Lev. 48: 1 Sid. 66: I Kcb. 177. 

So if a note or bill of exchange is given, payable at a certain time 
after date, the cause of action does not accrue until after the expira- 
tion of the tipie specified; and if an action is brought v. iihin six years 
after that time, the statute is not a bar. But if the suit is not com- 
menced w ithin six years after that time, the defendant may plead 
that the cause of action did not accrue within six years, but he must 
not plead that he did fioi /ironiinr within six years, i. v. if he is the 
person first liable to the payment, because the Jiromisc is made at 
the time of making the notes, isfc. It may be otherwise in the case of 
an indorser, who is not liable until default made by the drawer of 
the note, or acceptor of the bill; but in this case, jVon uccrevic infra 
aex annosy is a safe and good plea. For similar cases, see 2 Salk. 422: 
1 Vent, 191:3 Kcb. 613: Cro. Car. 245-6, 333: 1 Jon. 252: 3 Mod. 1 10, 
CJ'r.: Mien 62: 2 Halk. 420: Comb. 26: I //. Dhckst. 631. 

Where a party has been guilty of aoy fraud in his dealings or ac- 
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counts, the Courts of Laf\T and Equity have dctennincd, that ne shall 
only protect himself by the statute of Limitations from the tmie Ifls 
fraud is discovered. 3 P. H'nis. 143: Doug. 630. 

It is clearly agreed, that the statute of Limitations is a good plea 
in a Court of Equity. March 129: 1 Salk. 424. 

But it has been agreed, that the statute of Limitations is no plea 
in the Court of Admiralty, or Spiritual Court, where they proceed 
accordinjj to their law, and in a matter in which they have cogni- 
zance. e'Mod. 25, 26: 2 Salfr. 424: 3 ICeb. 366, 392. 

Therefore, for a suit upon a contract au/ter altum marcy no prohi- 
bition should go upon their refusal of a pica of the statute of Lirni* 
tations. G Mod. 26. 

So it has been held not to be pleadable to a proceeding in the Spi- 
ritual Court, /iro violenta manuum injecthne in clericunty because the 
proceeding \^ firo rrformationc morumy not for damages. 2 Salk. 424. 

It was formerly doubted, whether to a suit in the Admiralty for 
mariner's wages, this statute is a good plea; because it is said, that 
this is a matter properly determinable at Common Law; and the 
allowing the y\dnnralty jurisdiction therein, only a matter of indul- 
gence. 2 Saa-. 424: 6 Mod. 25. 

But this is now settled by star. A iS!" 5 ./Inn. cafi. 16, by which it is en- 
acted, That all suits and actions in the Court of Admiralty for Sea- 
men's wages, shall be commenced and sued within six years next 
after the cause of such suits or actions shall accrue, and not after. 

IV. 1. The statute 21 Jac. \ .c. 16, being general, infants had been 
included, had they not been particularly excepted. 1 J.rv. 31. 

It hath been holdcn, that if an infant, during his infancy, by his 
guardian, bring an action, the defendant cannot plead the statute of 
Limitations; although the cause of action accrued six years before, 
and the words of the statute arc, that after his coming of age, 
2 Sau7id. 121. 

It hath been held in Chancen% that if one receives the profits of 
an infant's estate, and six years after his coming of age, he brings a 
bill for an account, the statute of Limitations is as much a bar to 
such a suit, as if he had brought an action of account at Common 
I-raw; for this receipt of the profits of an infant's estate is not such 
a trust as, being a creature of the Court of Equity, the statute shall 
be no bar to; for he might have his action of account agcdnsl him at 
law, and therefore no necessity to come into this court for the ac- 
count; for the reason why the bills for an account are brought here, 
is from the nature of the demand* and that they may have a discove- 
ry of books, papers, and the party's oath, for the more easy taking of 
the account, which cannot be so well done at law; but if the infant 
lies by for six years alter he comes of age, as he is barred of his acti- 
on of account at law, so shall he be of his rcmedv in this court. 1 
Abr. Rq. 304. c. 10: Pre C/i. 5 18. 

2. It hath been a matter of much controversy, whether the excep- 
tion relative to a merchant's accounts extends to all actions and ac- 
counts relatingto merchants and merchandize, or to actions of account 
open and current only; the words of the statute being, " All actions 
of trespass, ksTc. all actions of account and upon the case, other than 
such actions as concern the trade of merchants;" so that by the 
•.vovds, otker than i::ich ac!io7i9, not being said actions of account, it 
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has been insisted that all actions concerning merchants are excepted. 
But it is now settled, that accounts open and current only arc within 
the statute; that therefore if an account be stated and settled between 
merchant and merchant, and a sum certain agreed to be due to one 
of them, if in such case he to whom the money is due, docs not 
brin^ his action within the limited time, he is barred by the statute. 
Sec I Jon, 401; 2 Suund. 124, 125: I Lex'. 287, 298: 2 Kcb. 622: 1 
VeJit. 90: I Mod. 270: 2 Mod. 312: 2 Fern. 456. 

So it hath been adjudged, that l)y the exception in the statute con- 
cerning merchant's accounts, no other actions are excepted but 
actions of accounts. Carth. 226. 

Also it hath been adjudged, that bills of exchange for value re- 
ceived, are not such matters of account as are intended by the 
exception in the statute of Limitations. Carth. 226. 

An open current account, between tradesmen or others, is not 
within the statute, supposing the last article of the debt in the ac- 
count was contracted within the last six years; otherwise, in such 
case, the statute is a bar. J. M, 

This exception does not extend to a tradesman's account with his 
customer; for in tliis case there arc not mutual dealings: and the 
tradesman is barred by the statute from recovering for more than 
ihose articles which have been sold within six years. Bull. X. P. 149. 

3. The clause of tlie statute as to persons beyond sea, extends only 
to sucli as are actually so. P'or where to non assufnfmt infra sex 
anno9y the plaintiff replied, that when the cause of action accrued, 
he was resident in foreign parts out of the kingdom of England., viz. 
GlafsgoTj in ScotlaJid; this was held in demurrer; Scotlaitd not being 
a foreign part within the meaning of the statute, the express words 
of which are, beyond the seas. Therefore a foreigner, or person re- 
sident abroad, shall never be barred from bringing his action; from 
any length of time while out of the kingdom, for the statute does not 
begin to run until he has come into it; though any of the persons 
who are under the disabilities mentioned in the statute, may never- 
theless, during the time such disabilities exist, bring their actions. 
jKti/nnasse, J\'. P. 149, 150. 

It seems to have been agreed, that the exception extends only 
ivherc the creditors or plaintiffs are .to absent^ and not to debtors or 
defendants, because the first only arc mentioned in the statute; and 
this construction has the i-ather prevailed, because it was reputed 
the creditor's folly, that he did not file an original, and outlaw the 
flebtor, which would have prevented the bar of the statute. Cro, Car. 
245, 333: 1 Jo7i. 252: I Lev. 143: 3 Mod. 31 1: 2 Lutv), 950: 1 ^alk. 
420. 

But as the creditor's being beyond sea is saved by stat. 21 Jac. 1. 
eafi. 16, so now by stat. 4^5 Ann. ca/i. 16, it is enacted, That if any 
person or persons, against whom there is or shall be any cause of suit 
or action for seamen's wages, or against whom there shall be any 
cause of action of trespass, detinue, action sur trover or replevin, for 
taking away goods or chattels, or of action of account, or upon the 
case, or of debt grounded upon any lending or contract without spe- 
ciality, of debt for arrearages of rent, or assault, menace, battery, 
wounding and imprisomnent, or any of them, be, or shall be^ at the 
time of any nuch cause of suit or action given or accrued, fallen or 
come, beyond the scasi that then such person or personii, who is or 
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shall be rn titled to any such suit or action^ shall be at liberty to bring 
ijie said actions aj^ainst sucli person or persons after their return 
from beyond the seas, within such times as are limited for the bringing 
of the said actions by stat. 2 I Jac. I.e. 16. 

If one only of a number of partners lives abroad, if the others be 
in EriirUiiidy the action must be brought Aviihin six years after the 
cause of action arises. 4 7\ rm lie/i. 5 16. 

4. received uioncy belonging to a person who before died intes- 
tate, and to w hom B. after such receipt took out administration, and 
brought an action against to which he pleaded the statute of Li- 
mitationsi the plaintiff replied, and shewed that administration was 
committed to him such a year, which war, iyifra svx aunos; though 
six years were expired since the receipt of the money, yet not being 
so since the administration committed, the action not barred by the 
statute. 1 Salk. 421: Skin. 555: 4 Mod. 376: Latch. 335. 

It is said in general, that where one brings an action before the 
expiration of six years, and dies before judgment, the six years be- 
ing then expired, this shall not prevent his executor. 2 Salk. 424-5. 

But if an executor sues upon a promissory note to the testator, 
and dies before judgment, and six years from the original cause of 
action arc actually expired, and the executor brings a new action in 
four years after the first executor's death, the statute of Limitations 
shall be a bar to such action; for though the debt does not become 
irrecoverable by an abatement of the action after the six years elaps- 
ed by the plaintiff's death; yet the executor should make a recent 
prosecution, to which the clause in the statute, § 4, that provides a 
year after the reversal of a judgment, C5'c. may be a good direction, 
or shew- that he came as early as he could, because there was a con- 
test about the will, or right of administration; for the statute was 
made for the benefit of the defendants, to free them from actions 
Avhcn their w itncsscs were dead, or their vouchers lost. 2 Stra. 907: 
Fitz(;ib. 81. 

Under the equity of the above-mentioned section, in all cases of 
executors, if the six years be not elapsed at the time of the testator's 
death, and the executor takes out proper process within the year, it 
will save the bar by reason (^f the Limitation, even though the six 
years, w ithin w hich the demand accrued, be elapsed before process 
sued out. BirlL X. P. 150, Caivcr v. Jamcs^ Trin. 15 Geo. 2. C. B. 

If ihere be Jio executor against whom the plaintiff may bring his 
action, ho shall not be prejudiced by the statute of Limitations, nor 
shall any laches in s\ich cases be imputed to him. 2 ferti. 695. 

5. It seems agreed, that there being no Courts, or the Courts of 
Justice being shut, is no plea to avoid the bar of the statute of Limi- 
tations; as where after llic Civil War an asfium/isit was brought, and 
the defendant pleaded tlie statute of Limitations; to w hich the plain- 
tiff replied, that a civil war had broke out, and that the government 
was usurped by rebels, which hindered the course of justice, and 
by which the courts were shut up. and that within six years after 
the war ended he commenced his action; this replication was 
held, for the statute being general, must work upon all cases which 
are not exempted by the exception. 1 Keb. 157: 1 Lev. 31: Carth. 
157: 2 Salk. 420. 

It is clearly agreed, that the defendant's being a Member of Par- 
fiarflcnt. and entitled to privilege, will not save a bar of the statute; 
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because ihe plaintiff init;ht have filed an original without being guil- 
ty of any breach of privilet^e. 1 ],rv. 31, 111: Cartli, 136, 7. 

It is said, that it' a man sues in Chancery, and pending the suit 
there, the statute of Limitations attaches on his demand, and his biU 
is afterwards dismissed, the matter being properly determinable at 
Common Law; in such case the Court will preserve the plaintiflTs 
right, and will not suffer the staiute to be pleaded in bar to his de- 
mand. 1 Vtrn. 73, 74. 

if the statute of Limitations be pleaded to an action, the plaintiff 
to save his action may reply, that he had commenced the suit in an 
inferior Court within the lime of Liniitation, and that it was remov- 
ed to IVf'si minster by hahcaa cor/ma; and this shall be allowed by a 
favourable construction of the statute of Limitations; although in 
strictness the suit is commenced in the Court above, when it is re- 
n»oved by /labeas cor/ius. I Hid. 228: 3 Ktb. 263: 1 Lev. 143: also 
vide 2 fialk. 424: 2 Stra. 719: Bull. .V. P. 15 I. See fiont. 6. 

6. It is clearly agreed, that the suing out an original will save a 
bar of the statute of Limitations, and that thereupon the defendant 
may be outlawed; and that if beyond the sea at the time of the outlaw- 
ry, though it shall be reversed after his return, yet the plaintiff may 
bring another original by jonrniefi accounts^ and thereby take advan- 
tage of his first writ. Carih. 136: 1 Salk. 420: 3 iMod. 311. 

Also it is agreed, that the suing out a latitat is a sufficient com- 
mencement of a suit, to save the Limitation of time, because the 
latitat is the original in B. and may be continued on record as an 
original writ. I Sid. 53, 60: Carth. 233: 1 ^a(k. 421: see ayite II. 2. 

Also it hath been ruled, that to a plea of the statute of Limitation 
the plaintiff may reply, that he sued out a latitat., and continued it 
down by a vicccomes non wi^iit dreve, without concluding firout fiatet 
per recordujn; for the latitat roll is only for the private use of the 
Court, and no record. 2 Kc6. 46. The same is law, as to a bill o{ Mid^ 
dtesex. See Sty. 1 56, 178: 2 J.d. Raym. 880: 1 Stra. 550: 2 Stra. 736: 
2 Ld. Haym. i 44 1; and 2 Burr. 961. 

But if the suing out of a ta'itat be replied to a plea of the statute 
of Limitations, the defendiuit, in order to maintain that plea, may 
aver the real lime of suing it out in opposition to the teate. 2 Bur. 
950. — And though the suing out an original, or /a;?/ar, will be a suf- 
ficient commencement of a suit, yet the plaintiff, in order to make it 
effectual, must shew that he hath continued the writ to the time of 
the action brought. Carth. 144: 2 Salk. 420: I LiUiv. 101, 254:3 
Mod. 33. That the attorney's writing the continuances on the writ 
in his chambers is suilicient, see 1 Sid. 53: I Keb. 140. Wso vide 
Carth. 144: 2 Salk. 420: I Sulk. 421. The continuances may be en- 
tered up, at any time, before the plaintiff replies. The process sued 
and filed, and the continuances thereon, must be set forth by the 
plaintiff in his replication. Sec 3 Term Hefi. 662: 1 Wils. 167: Eap, 
X.P. 153. 

It is sufficient to prove a writ sued out within time, and a declara- 
tion within a year afterwards, w ithout shewing such writ returned. 
7 Term Bc/i. K. B. 6: unless where the first writ is continued by 
subsequent writs sued out after the time of Limitation. 6 Term Rep. 
K. B. 617, and see 2 Bos. Isf Pul. 157. 

7. It is clearly agreed, that if after the six years the debtor acknow- 
fedges the debt, and firomiaen pariment thereof^ that this revives it, and 
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brings it out of the statute; as if a debtor by promissory note, o^ 
simple contract, promises within six years of the action brought that 
he will pay the debt; though this was barred by the statute, yet it is 
revived by the promise; for as the note itself was at first but an evi- 
<lcnce of the debt, so that being barred, the acknowledgment and 
promise is a new evidence of the debt; and being proved, will main- 
tain an assunifthit for recovery of it. 1 ^alk. 28, 29: Carth. 470: 5 Mod. 
42:,, 126: 2 Sh(nv. 126: 2 Vrnt. 15 1. 

Also it hath been adjudged, lhat a conditional promise will revive 
a debt barred by the statute of Limitations; as where to du anHiim/mt 
by an executor for goods sold and delivered by the testator, the de- 
fendant pleaded ihc statute, and upon evidence it appeared, that the 
defendant uithin six years, being applied to by the executor for the 
debt, said, If you prove that I have the goods, I will pay you;** 
w hich being fully proved at the trial, it was held that this condi- 
tional promise revived the debt; an^l that though made to the execu- 
tor, alter the death of the testator, it was sufiicient to maintain the 
issue; because the promise did not give any new cause of action, 
but only revived the old cause, and was of no other, but to prevent 
the bar by the statute of Limitations. Cart/i. 470: I iia/X*. 29: 5 Mod. 
42j. 

So it hath been held that a dare acknowledgment of the debt with- 
in six years of the action, is sufficient to revive it, and prevent the 
statute, though no promise was made. Carf/i. 470. 

If an indcbitatun av^um/isii for goods sold, be brought against four 
persons, who plead the statute of Limitations, and it be found that 
one of them promised within six years, there can be no judgment 
against him; for the contract being entire, it must be found that 
they all promised. 2 rVwr. 151. — But where there arc two or more 
drawers of a joint and several promi.ssory note, the acknowledgment 
of one nuiy be given in evidence in a separate action against another, 
and will defeat the efl'ect of the statute. Dougl. 629. 

It seems to be the doctrine of the Courts of Lquity, that if a man 
by will or deed subject his lands to the payment of his debts, debts 
barred by the statute of Limitations shall be paid, for they are debts 
in equity, and the duly remains; and the statute hath not extinguish- 
ed that, though it hath taken awav the remedy. 1 6'a/X-. 154: 2 Ttrrw. 
141. 

Also it hath been ruled in equity, that if a man has a debt due to 
liim by note, or a book debt, and has made no demand of it for six 
years, so lhat he is barred by the statute of Limitations; yet if the 
debtor, or his executor, after tlie six years, puts cut an advertisement 
in the Gazette, or any other news-paper, tJiat all persons who have 
any debts owing to them, may apply to such a place, and that they 
sh;.ll be paid; this (though general, and therefore might be intended 
of legal subsisting debts only) yet amounts to such an acknowledg- 
ment of that debt which was barred, as will revive the right, and 
bring ii out of the statute again. .-Ibr. Ji(j. 305. 

Any acknowledgment of the existence of the debt, however slight, 
will take it out of the statute, and the Limitation wiil then run from 
that time: and where an expression is ambiguous, it shall be left to 
the consideration of the Jury, whether it amounts or not to such 
acknowledgment. 2 Term Rc/u 760. And see BichieU v. Kep^^el^ 
1 .Vfn- Re/i. C. B. 20. 
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An acknowlcdjjment of llie debt, c\cn though accompanied Aviih 
u declaration by the defendant, that he did not consider himself as 
owing the plaintiff a farthing, it being more than six years since he 
contracted, is sufficient to take the case out of the statute. 4 East' a 
Re/i. 599: and 604. in n. 

One of two makers of a joint and several promissory note having 
become a bankrupt, the payee receives a dividend under his com- 
mission, on account of the note; this will prevent the other maker 
from availing himself of the statute of Limitations, in an action 
brought against him for the remainder of the money due on the 
note; the dividend having been received within six years before the 
action brought. 2 //. B/ack . Jit/i. 340. 

If there he a mutual account of any sort between a plaintiff aiid 
defendant, for any item of which credit has been given \viihin six 
years, that is evidence of an acknowledgment of there being such an 
open account between the parties, and of a promise to pay the 
balance so as to take the case out of the statute. 6 Term Rc/i. 189. 

8. Where the cause of action is to arise from an execittonj consi- 
deration, as some act to be perfonned, and a promise to pay in con- 
seqOence of it, there non ansump.sit infra sex annoa is not the pi'oper 
plea; for the assumpsit does not arise till the consideration is 
performed, it should be actio non accrrvit infra scjc annoa. Espinasse 
N. P. 156. See 2 6V//X-. 422: .Y.F. l5l. 

It seems to be admitted, that the statute of Limitations must be 
pleaded positively by him that would take advantage thereof; and 
tliat the same cannot be given in evidence, especially in an assnm/i- 
sit, because the statute speaks of a lime past, and relates to the 
lime of making the promise. 1 Lev. Ill: I Hid. 253: and sec Cro. 
Jac. 1 15. See untv IL 2. 

But in debt for rent, upon nii debet pleaded, the statute of Limita- 
lions may be given in evidence; for the statute has made it no debt 
at the time of the plea pleaded, the words being in the present 
tense. 1 Salk. 278. 

In replevin the defendant pleaded Not guilty, De cafit* predict* 
infra sex aTinos jam ultimo rlafiaoH; and though it was urged, that this 
was the same with pleading non cefiit^ and if he did not luke, he could 
not be guilty of the detainer; and if this way of pleading were not 
allowed, the statute would be entirely evaded as to this action; yet 
the plea was held ill, because he ought to have answered to the de- 
tainer, as well as to the taking; also a thing may be lawfully dis- 
trained, although unlawfully kept; as by being put into a castle, i!fc. 
by which means it could not be replevied. 1 iiid. 81: Kib. 279; and 
see Raym. 86: I Lat. 110: 1 Kcb. 566. 

If a debt be set off by way of plea, the statute of Limitations may 
be replied to it. 2 Sn-a. 127 I. 

Evidence of an acknowledgment by the defendant, within six 
years of an old existing debt, of above six years' standing, due 
16 the plaintiff's intestate, but which acknowledgment was made 
after the intestate's death, will not support a count by the adminis- 
trator, laying the promise to be made to his intestate, to which the 
statute of Limitations was pleaded. 3 Easi*s Rv/i. 409. 

To an action brought by the assignees of an Insolvent Debtor, to 
recover money owing to him before his insolvency, in which the plain 
tiffs declare, that in consideration of the money being due to the in- 
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solvent, the defcndaiit promised to pay thcin as assignees, it is a 
bud pica to say that the cause of action first accrued to the insolvent, 
before ihc pluintilVs became assij>;netH, and that six years had elapsed 
before tlitr cause of action accrued to the insolvent, and before the 
suinfv * of the writ. 2 //. Blurknt. 561. 

Assumpsit on a note playable by instalments, plea in bar, as to thf 
said several causes of action, except the last instalment; * that the 
said several causes of action did not, nor did any of them accrue 
>viihin six years;' held on special demurrer, that thout^h sonic of the 
instalments mij;ht be burred, and the others not, yet, that the intro- 
duction to the plea, and the body of it were inconsistent. 2 1:oh, Isf 
Pul. 4? 7. 

LIMITATION OF THE CROWN. Sec this Dictionary, title 

LIMITATION OF ESTATE; A modification or settlement of 
an Estate, determining how long it shall continue; or is rather a 
quaiificatioTi of a precedent J state. A Limitution by JAtiUton^ a 
condhion in iaiu. Lit. § o80: I Ji!f<t. 2.3'* — It is pjenerally made by 
such words as duranu vi c, i/uamdiu^ dtoiiy f^c. And if there be not a 
performance according to the Limituion, ii shall determine an Es- 
tate without entry or ciai:ii; which a co.idition doth not. \0 Rt/i.4\: 
I J/ut. 204. Sec this Lictionary, title C^.nditicii \. 2. 

JJmitation is also tukeii for the com])ass and time of an Estate; of 
where one doth }<ivc Lnds lo a man, to hold to him and to his heirs 
male, and to him and Uie heirs fem«lc, ts'r, here the daughters shall 
not huve any thing in it so long as tiicre is a male, for the Estate to 
the heirs-male is first limited. Cc. JJt. 3, 13. 

If a Limitation of an Estate be uiu trtuin, the Limitation is void; 
and the Estate shall remain i.s if there had been no such Linntation. 
Cro. J'Jiz. 216. But a thing that is limited in a will by plain words, 
shall not be afterwards made uncertain by general words which fol- 
low. iUl. 23 Car. B. R. \\ here a devise is to the eldest son, upon 
condition that he pays such leg:.cies; and if he refuses, the land to 
remain to such legacies; on his refusal, the legatees may enter 
by way of Limitution. A'oy 51. And in all cases, where, after a con- 
dition, an interest is granted to a stranger, it is a Limitation. I J^eon. 
26S: Cro. Jbliz. 204. See title Condiu<^n I. 2. 

As to the origin and progress of the Limitation of Estates, See 1 
In.".!, 271. h. in ti; and this Dictionary, under title Convtyance: — Sec 
also lilies E&iuir; IJred; Feoffment i Gifti Grant i Leaae and Release; 
Remainder; 7'rusfsj Uses; J^ofjtrsi Sec. From the note above cited 
has been extracted the following summary with respect to the Li- 
mitations and moditic.tiohs of iai.dcu properly, unknown to the 
Conuiion Law; which have been introduced under the Statute of 
Uses, Mai. 27 N. 8. c. io. 

The priiicipal of these arc know n by the general appellation of 
spriuivijig or secondary uses. No Estate could be limited upon or 
after a fee, though it were a base or qualified fee; nor could a fee or 
estitte of freehold be made to cease as to one person and to vest 
h) another, by any Common-law conveyance. But there are inbtanccs 
where t ver» Ky the Common Law these secondary Estates scenkto have 
been allowed, w hen limited, or rather w hen declared by way of use. 
Sec Jtffd. Cent. 8. fa. 52. After the Statute of Uses the Judges seem 
to have long hesitated whether they should receive them. In C/nid- 
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hi^^h's Case, (I Rep. 120: Jenk.276\ Poph.70'. 1 Jnd. 309,) it was 
strongly contended that it would be wrong to make any Estate of 
freehold an inheritance, iaAvfully vested, to cease as to one, and 
to vest in others against the rule of law; and that no Estates should 
be raised by way of use, but those which could be raised by livery of 
seisin at the Common Law. The Courts however admitted them. 
After they were admitted it was found necessary to circumscribe 
them within certain bounds: because when an Estate in fee-simple is 
first limited, there is no method by which the first taker can bar or 
destroy the secondary Estate; as it is not afiected either by a Fine or 
Common Recovery. 

It is now settled, that when an Estate in fee-simple is limited, 
a subsequent Estate may be limited upon it, if the event upon which 
it is to take place be such, that if it docs happen, it must necessarily 
happen within the compass of one or more life or lives in being, and 
21 years and some months over; [/. c. as many months us it is 
possible a child may be legitimately bom after the death of its 
father:] it was long before the Courts agreed on this period; which 
was not arbitrarily prescribed by our Courts of Justice with respect 
to these secondary fees, but wisely and reasonably adopted in analogy 
to the cases of freehold and inheritance, which cannot be limited by 
way of remainder, so as to postpone a complete bar of the entail, by 
Fine or Recovery for a longer space. 1 Insi. 20, in n. 

But the reason which induced the Courts to adopt this analogy, 
with respect to these Estates when limited upon an Estate in fee- 
simple, does not hold when they are limited upon or after an Estate 
in tail; because in this latter case, the tenant in tail, by suffering 
a Common Recovery before the event takes place, bars or defeats 
the secondary Estate, and acquires the fee-simple absolutely dis- 
charged from it. See Page v. Haywood^ 2 Haik, 570, and I Lev. 35: 
Goodman v. Cook, 2 Sid. 102. Hence, if these secondary Estates are 
limited upon or after an Estate in tail, they may be limited generally, 
without restraining or confining the event or contingency upon which 
they are to take place to any period. Sec Treat, luj. ii. 95. 

Thus, if an Estate be limited to J. and his heirs; and if B. (a per- 
son in c/ise) dies without leavirig any issue of his body living at the 
time of his decease; or having such issue if ali of them die before 
any of them attain the age of 2 1 years, then to C. and his heirs: here 
the Limitation to C. is limited after a previous Limitation in fee- 
simple, and it is a good Limitation; because the event upon which it 
is to take place, must, if it docs happen at all, necessarily happen 
within the period of a life in being, and 21 years and a few months. 
But if the Estate were limited to v/. and his heirs; and, after the de- 
cease of B.y and a total failure of heirs, or heirs-male of the body of 
jB., to C. and his heirs; here as the secondary use is limited after 
a previous Limitation in fee-simple, and the event on which tlie fee 
limited to C. is to take place, is not such as must necessarily happen 
within the period prescribed by law, (for B. may have issue, and thai 
issue may not fail for many years after the expiration of 21 years af- 
ter ^.'s decease,) the Limitation to C. and his heirs is void. But 
suppose the Estates were limited to for life, then to trustees and 
their heirs, during his life, for preserving contingent remainders, 
then to yl.*s first and third sons successively in tail-male, with several 
remainders over; with a proviso if J3. dies, and there should be a tq- 
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tal failure of heirs or hcirs-malc of his lx)dyj the uses limited to J. 
and his sons, and the remainders over, shall determine; and the lands 
remain and j^o over to C. and his heirs; here the Limitation to 
C. and liis heirs is limited upon or after previous Limitations for 
life or in twiil; and the event upon which it is to take eflcct, may 
possibly not happen till after a period of one or more life or lives in 
being and '2 1 years: but so far as it is limited on an event which may 
happen during the continuance either of one or more life or liver* in 
being, it is within the bounds mentioned; and so far as it is limited on 
an event w hich may happen during the continuance of the Estate of 
the tenants in tail, or after them, the first tenant in tail in possession, 
by suft'M ing a recovery before the event happens, may bar the Limi- 
tations over, and therel)y acquire an Estate in fee-simple: and there- 
fore the Limitation to C. and his heirs is good. 

LIMOCHA, Enamel; o/nifi dr /imogia, or ofizts iiinoceum, is enamel- 
led work. Monaat. 5 torn. 331. 

LINARIUM, A flax plat, where flax is sown. Pat. 22 f/e?t. 4. fiar. 
I m. 33. 

LINCOLN, In attaint of a verdict of the city of Lincobiy the juiy 
shall be imi>anclled of the county of Lincoln. See atata. 13 Rich. 2. 
Stat. 1. r. 18: 3 H,n. 5. sr. 2. c. 5. 

LINCOLN'S INN FIELDS, To be inclosed by trustees, who may 
employ artificers, is^c. And yearly rates shall be made on all houses 
there, not exceeding 2h. 6(1. in the pound: this square and back streets 
are to be a distinct ward, as to the scavengers* rates and watch; and 
the persons annoying the fields by filth, to forfeit 20.9.; and assem- 
bling to use sports, or breaking fences, is'c. incur a forfeiture of 40*. 
levied by a Justice of Peace's warrant. Sta^. 8 Geo. 2. c. 26. 

LINDESFERN, A place often mentioned in our antient histories; 
being formerly a Bishop's See, now Hoiy Is/and. 

LINEAL CONSANGUIXn V, Is that which subsists between 
persons, of whom one is descended in a direct line from the other. — 
See titles Dcscmt; Kindred. 

LINEAL DESCENT, The descent of estates, from ancestor to 
heir, /. c. from one to another, in a right line. See title Descent. 

LINEAL DESCENT OF THE CROWN, See title King I. 

LINEAL WARRANTY, Is where the heir derives, or may by 
possibility derive his title to land warranted, either from or through 
the ancestor who makes the warranty. Sec title IVarrantij. 

LINEN, No person shall put to sale any piece of doulas Linen, 
K^c. unless the just length be expressed thereon, on pain to forfeit 
the same. Stat. 28 II. 8. c. .1. Using means whereby Linen cloth 
shall be made deceitfully, incurs a forfeitiirc of the Linen and a 
month's imprisonment. Siat. 1 Eliz. c. 12. And Linen of all sorts 
made of flax or hemp, of the manufacture of this kingdom, may be 
exported dutyfree. Stat 3 Geo. 1. c. 7. — Sec stat. 29 Geo. 2. r. 15; 
44 Geo. 3. c. 57. and this Dictionary, title A'avisalion .iets. Stealing 
of Linen, ^c. from whitening grounds or drying houses, to the value 
of 10.9. is felony. Stat. 4 Geo. 2. c. 16. See titles Larceny; Felony. By 
the Stat. 17 Gf^o. Q.c. 30, Affixing on foreign Lij»ens any stamp put 
upon Scotch or Irish Linens, or affixing a coutuerfeit stamp on Bri- 
tish or Iri.th Linens, incurs a penalty of 5/. — By slot. 18 Geo. 2. c. 24, 
the stamp-master is to be sworn to the true execution of his office; 
and Linens to be stampt, must be sworn to be the manufacture of 
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Scotland or Ireland^ and a penally of 5/. each piece is laid on false 
stamps. For encouraging the Linen manufactory in Scotland; see atat. 
24 Geo. 2. c. 31: 26 Geo. 2. c. 20. — In Ireland^ see 42 Geo. 3. c. 75: 
44 Gt'o. 3. cc. 42, 69. 

Printed Linens^ Coftont^ AlualintiyiJfc. By niat. 27 Geo. 3. c. 38, pro- 
prietors of new patterns shall have the sole right of printing then» 
for two months. Sec this Dictionary, title Literary Proftrrtij. 

LINSEED, All persons may import Linseed into this kingdom, 
without payin*; any custom for it. Stat. 3 Geo. \. c.7.% 38. Sec title 
Custom.^; jYax'igation jlcts. 

LIQUORICE, Is among the drugs liable to certain duties on im- 
portation, under the laws relative to the Customs. 

LITERA, From the Er. litierc or lictierv^ Lat. Uctum.'] Litter: it 
was antiently used for straw for a bed, even the King's bed. It is now 
only in use in stables among horses: tres carectalatlitcrit, three cart- 
loads of straw or litter. Mon. yinj^l. torn. 33. 

LITERATURA, Jd literaturam ponrrcy Signifies to put children 
out to school; which liberty was antiently denied to those parents 
Avho were servile tenants, without the consent of the lord: and this 
prohibition of educating sons to learning, was owing to this reason; 
for fear the son being bred to letters might enter into orders, and so 
stop or divert the services which he might otherwise do as heir to 
his father. Faroch. Antiq. 401. 

LITERitL Ad faciendum attornatum pro secta. facitndd; Reg. Orig. 
192. Sec Attorney. 

l4lTER..t, Canonici ad exercendum jurisdictionem loco suo. Reg. 
Orig. 305. 

\ LITER j£, Per quas dominua remit it curiam auam Regi, Reg. Orig. 
4. 

LITERiE Dc requcstuy Reg. Orig. 129. See these in their proper 
places. 

LITER-E SOLUTORLiL, Were magical characters supposed to 
be of such power, that it was imposiblc for any one to bind those 
persons who carried these about them. Rede^ lib. 4. c. 22. 

LITERARY PROPERTY, 
The Property that the Author, or his assignee, hath in the copy 
of any work. 

The right which an Author may be supposed to have in his own 
original literary compositions, so that no other person without his 
leave may publish or make profit of the copies, is classed by Black- 
atone among the species of property acquired by occupancy; being 
grounded on labour and invention. He expresses however sonic doubt 
whether it subsists by the Common Law: and this being still, after 
all the determinations on the subject, in some measure, vexata qux- 
stioy the following extracts deserve the attention of the Student. See 
2 Comm. 405. 

When a man by the exertion of his i*ational powers, has produced 
an original work, he seems to have clearly a right to dispose of that 
identical work as he pleases; and any attempt to vary the disposition 
he has made of it, appears to be an invasion of that right. Now the 
identity of a literan' composition consists entirely in the sentiment 
and the language. The same conceptions clothed in the same words, 
must necessarily be the same composition; and whatever method be 



184 



LITKRARY PROPERTY. 



taken of cxhibiiinp that composition, to the car or to the eye of ano- 
ther, by redtaly [Scc/io*/, the case ot Cotrnan v. IVaf/wn^'] by writing, 
or by printing, in any number of copies, or at any period of time, it is 
always the itlL-ntical work of the author which is so exhibited; and no 
other man, it huth be en tliou^hi, can have a rig;ht to exhibit it, espe- 
cially for profit, whhout the aullior*s consent. This consent may per- 
haps be tacitly given to all mankind when an author suffers his work 
to be published by another hand, without any claim or reserve of 
right, and without stamping on it any marks of ownership: it being 
then a present to the public, like building a church or bridge, or 
laying out a new highway. But in case the author sells a single \yooky 
or totally grants the copy -right, it hath been supposed,in the one case, 
that the buyer hath no more right to multiply the copies of that book 
for sale, than he hath to imitate for the like puriK>sethc ticket, which 
is bought for admission to an opera or a concert; and, in the other, 
that the whole property witli all its exclusive rights, is perpetually 
transferred to the grantee. On the other hand it is urged, that though 
the exclusive property of the manuscript, and all which it contains, 
undoubtedly belongs to the Author br/orr it is printed or published; 
yet from the instant of publication, the exclusive right of an Author, 
or his assigns to the sole communication of his ideas, immediately 
vanishesand evaporates; as being a right of toosubtile and unsubstantial 
a nature, to beconie the subject of property at the Common Law, and 
only capable of being guarded by positive statutes and special pro- 
visions of the Magistrate. 2 Coww. 406. 

The Roman law adjudged, that if one man wrote any thing on the 
paper or parchment of another, the writing should belong to the own- 
er of the blank materials, meaning thereby the mechanical operation 
of writing; for w hich it directed the scribe to receive a satisfaction: 
for in works of genius and invention, as in painting on another man's 
canvas, the same law gave the canvas to the painter. As to any other 
property, in the works of the Understanding, the law is silent; though 
the sale of literary copies, for the purposes of recital or multiplica- 
tion, is certainly as antienl as the times of Terence, Martial, and Sta- 
tins. 2 Comm. 407. 

But whatever inherent copy-right might have been supposed to 
subsist by the Common Law, the statute 8 jlym. c. 19, hath now de- 
clared, that the Author and his assigns shall have the sole liberty of 
printing and reprinting his works for the term of fourteen years, a/irf 
fjo lousier; [the words of the statute]; and hath protected that proper- 
ty by additional penalties and forfeitures: directing farther, that if at 
the end of that term the Author himself be living the right shall then 
return to him, for another term of the same duration. A similar privi- 
lege is extended to the new inventors of Prints and Kn^ravin^s^ by 

statfi. 8 Gro. 2. c. 13: 7 Geo. 3. c, 38: 17 Geo. 3. c. 57. The above 

parliamentary protections appear to have been suggested by the ex- 
ception in the statute of monopolies, 21 Jnc. I. c. 3; which allows a 
Royal patent of privilege to be granted for fourteen years to any in- 
ventor of a new manufacture, for the sole working or making of tl»c 
same: by virtue whereof it is held, that a temporary property therein 
becomes vested in the King's patentee. [See this Dictionaiy,'titlc Pa- 
frnts.] 1 yern. 65: 2 Comm. 407. 

Whether the productions of the mind could communicate a right 
of property, or of exclusive enjoyment, in reason and nature; and if 
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'such a moral right exTsicd, whether it was recognised and supported 
by the C orjiaion Law of Ev^land; and whether the Common Law was 
intended to be restrained by the statute of Queen Arnic^ are questions 
upon whicli the learning and talents of the highest legal characters in 
this kingdom have been powerfully and zealously exerted. These 
questions have, by the supreme Court of Judicature in the kingdom, 
been so determined, that an Author has no right at present beyond 
the limits fixed by that statute. See the case of Donatdaon v. Beckett, 
Bro. P, C. 

As that detcrniinalion, however, was contrary to the opinion of 
Lord Mamjictdy of the learned Commentator, and of several other 
Judges, Mr. Chn'n/ian has remarked, that every person may still be 
permitted to indulge his ow n opinion upon the propriety of it, with- 
out incurring the imputation of arrogance; and he proceeds to deliv- 
er his sentiments in the following manner. (See /loal.) 

Nothing is more erroneous than the common practice of referring 
the origin of moral rights, antl the system of natural equity to that 
savage state, which is supposed to have preceded civilized esiablish- 
mentsc in which literary composition, and of conse(|UCncc the right 
to it, could have no existence. But the true mode of ascertaining a 
moral right, seems to be to inquire whether it is such as the reason, 
the cultivated reason of mankind, must necessarily assent to. No 
proposition seems more conformable to that criterion, than that eve- 
ry one should enjoy the reward of his labour, the harvest where he 
has sown, or the fruit of the tree which he has planted. And if any 
private right ought to be preserved more sacred and inviolate than 
another, it is that where the most extensive benefit flows to mankind 
from the labour by which it is acquired. Literary Properly, it must be 
admitted, is very diilerent in its nature from a property in substantial 
and corporeal objects; and this difference has led some to deny its ex- 
istence as property; but whether it is nui generis^ or under whatever 
denomination of rights it may more properly be classed, it seems 
founded upon the same principle of general utility to Society, which 
is the basis of all other mor^l rights and obligations. Thus consider- 
ed, an author's copy-right ought to be esteemed an inviolable right, 
established in sound reason and abstract morality: no less than 
eight of the twelve Judges were of opinion, that it was a right 
allov.'cd and perpetuated by the Common Law of Ejisrland : but 
six held, either that it did not exist, or that the enjoyment of it 
was abridged by the statute of Queen jlnne; and that all remedy 
for tiie viohAion of it was taken away after the expiration of the 
term specified in the Act; and agreeable to that opinion was the 
final judgment of the House of Lords. 1 Comm. 407. i7i n. 

For the arguments at length of the Judges of the Kin^\ Bench, 
and the opinions of the rest, see the case q{ Millar v. Taylor^ 4 Burr. 
2303: 1 Blachtii. Bc/i. 675. In that case the Court of King's Bench 
determined that an exclusive aiul permanent copy-right did actually 
subsist in Authors by the Common Law. But the effect of their 
opinion was contradicted by the determination of the House of Lords, 
in Donaldson v. Beckett., as abov6 stated. 

In Irelandy before the Union there was no statute to protect the 
copy-right of authors. The following is a general abstract of the 
statutes relative to this interesting subject, and of some points d*"* 
^emiined on thejr construction. 

Vol. IV. \ 
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The British ^(a(. 8 ^nn. c. 19, enacts, That the author ol any book 
and his assigns, shall in fiuurt; have the sole liberty of printing it for 
fourteen ycars,to counnciicefronj liietlayor thefirstpublishinj^ thereof: 
and if any person within the said time shall print, reprint, or import 
any sucii book wiihout the consent of the proprietor in writing;, or 
shall knowiniujly sell, j)ublish or expose to sale, any such book, without 
such consent, the otrcntlcr shall forfeit the books and sheets to the 
pi-oprictor, and aho W/. for every sheet found in his custody, cither 
printed or priniini;; half to the Crown, and half to him who will sue 
m any Court at M'cHtmimtey. § 1. 

No l)Ookstller, printer, or other person, shall be liable to these for- 
feitures, unless the title to the copy of the book [the whole book and 
every volume thereof, slat. 15 Geo. 3, c. 53. § 6,J shall before such 
publication be entered in the register book of the Company of Srariow- 
<•»•*, at their Hull in Londotiy and unless the consent of the proprietor 
be entered, payin?^ 6r/. for each entry, § 2; nor unless nine copies of 
each book be delivered to the Company's warehouse-keeper before 
publication, for the use of the Royal library, the libraries of the uni- 
versities of Oxford and Cumbrids^c^ of the four universities in Scoi- 
landy of «SVo« ColUgr in London^ and of the advocates at Ju/inburtf/i, 
§ 5. and sec utaf. 15 Gto. 3.c. 53. § 6, and 41 Geo. 3. c. 107. 

But an action may be brought, or an injunction obtained in aCotirt 
of Equity, though the publication be not entered in the register of the 
Stationers' Company 1 Black. Rc/i. 330, In Bcckford v. Hoody it was 
explicitly deiermined that an author whose work is pirated before the 
expiration of 28 years, from the first publication of it, may nuiintaiu 
an action on the case for damages against the offending parly, although 
the work was not entered at Stationers' Hall, and although it was first 
publisl^ed without the name of the author affixed. 7 Term Refi. K. 
B. 620. 

If the Clerk of the Stationers' Company shall neglect to make due 
entry, or to give a ce»lirHi.te thereof, then, notice being given in the 
Gazrttvy the proprietor shall have the same benefit as if an entry 
were actually made: and the clerk shall forfeit 20/. aiu:. 8 ^nn. c. 19, 
§ 3: 41 Geo. •:>. U. K. f. 10794, 5. 

The above statute, 8 .in. c. ly. particularly provided, by § 9, that 
the right of the Universities, or any other person, to the printing ol* 
reprinting of any book already printed, should not be either jirrju- 
dicrd or cuufirvu d: aftei' the dcteimination of the case of Donaidnon 
V. JStckfify the Universities were so much alarmed at the decision, 
that they applied for and obtained an Act, .ttaf. 15 Geo. 3. c. 53. which 
secured to tiie two Universities in En^lund^ the Colleges or Houses 
of leuriiing wilhin the same, the four Universities hi Scotlandy and 
tlic colleges o{ Jurji^ irisimin.Ht r, and /i7«f/irs/rr, a perpetuity in 
the copy -right of all books given, or devised to, or in trust for them 
by the authors; which was sunclioncd by the same penalties as those 
contained in the .'ifai. 8 J^in. so long as the books or copies belonging 
to the said Universities or Colleges are printed only at their own 
printing presses, within the Universities oi- Colleges, and for their 
sole benefit. § 8. 

Mttnical Co)n/io.<dfiotjA have been held to be within the meaning and 
protection of the statute. Cgw/i. 623. A fair and bona-fdv Abridgment 
of any book, is considered as a newworH: and however it m^y injure 
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ihc sale of the original, yet it is not deemed in law to be a piracy, or 
violation of the author's copy-right. I liro. C. Ji. 451: 2 ^U'. 14 1. 

Where an Author iransfcrs all his ri^ht or interest in a publica- 
tion to another, and happens to survive the first fourteen years, the 
second term will result to his assignee, and not to himself. 2 £ro. C. 
R. 80. 

Evidence that the defendant acted a piece on the Stage, of which 
the plaintilVhad bought the copy-right, is not evidence of a publica- 
tion by the defendant, within the meaning of the statute. Colman v. 
IVat/u /iy 3 J'trm Rt/i. 245. 13ut no one has a right to take down a play 
in short-hand, and to print it before it is published by the Authoi'. 
^mdi. 694. 

Two temporary statutes were made, with a view still further to 
secure the property in books, and also to encourage priming in this 
country. The siat. 12 Geo. 2. c. 36. provided, that if any book be ori- 
ginally written or printed and published in this country, and after- 
wards (within twenty years) reprinted abroad, and imported and 
exposed to sale here, the importer and seller should forfeit all such 
books to be cancelled, and for every offence should forfeit also 5/. 
and double the value of the books to be recovered with costs. The 
titat. 34 Geo. 3. c. 20. § 57, extended the penalty to 10/, and double 
the value of the books; and rendered all persons having such books 
in their possession for sale, liable to the forfeiture; and empowered 
Custom-house or Excise officers to seize Uicm, who shall be rewarded 
accordingly. 

Under these statutes it seems immaterial whether the author's 
copy-right is extinct or not, if the book has been reprinted in Enghmd 
within twenty years. 1 Comm. 407, in n. Every distinct sale of one 
book or a parcel, is a distinct off'ence, by which a new penalty is 
incurred, though the sales be on the same day. 3 Tcrju Refi. 509. 

By the act 41 Geo. 3. c. 107 (passed after the Union of Great Bri- 
tain and Ireland) for tlic further encouragement of learning in the 
United Kingdoms; It is enacted that authors of books already com- 
posed and not published, and of books hereafter to be composed, and 
their assigns, shall have the sole right of printing such books for 14 
years from the day of first publishing the same; (and for 14 years 
more if the author is living at the end of the first 14 years;) that 
booksellers, printers, &c. in any part of the United Kingdom, or in 
any part of the British European dominions, who shall print, reprint, 
or import, or publish, or expose to sale any such book, without con- 
sent of the proprietor, shall be liable to a special action in the case 
for damages at the suit of the proprietor, and shall also forfeit all the 
books to the proprietor; and further od. per sheet, half to the king, 
and half to the informer. § 1. 

This act shall not extend to books heretofore published, nor indem- 
nify against penalties under former acts. § 2. 

The right of printing books given or bequeathed to Trinity Col- 
lege, Dublin, is secured to that college under like penalties. § 3. 

Booksellers, Sec. shall not be liable to the peiuiily of od. per sheet) 
unless the title to the copy-right be entered before publication at 
Stationers' Hall: nor if the consent of the publisher be so entered. § 4. 

Clerk of the Stationers' Company shall make due entries, 8cc. 
$ 4, 5. 

Two additional copies of all books entered at Stationers' Hall sliall 
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be dclivoiod tlu i. for the use of Tiinity College and King's Imii., 
Dublin. § f). 

No person shall inipori into any part of the United Kingdoms for 
sale any book first written or printed and published within the Uni- 
ted Kingdom, and reprinted chcwhere; on penalty of forlciture of the 
books, io/. and double the value of each copy so imported — Books 
may be seized by olliccrs of customs and excise, who shall be re- 
warded by their respective commissioners. ^Thcse penalties do not 
extend to books not having been printed in the L nited Kinf^dom 
w ithin 20 years; nor to books reprinted abroad, and inserted imiong 
other books or tracts for the most part foreign. § 7. 

All actions, indictments, &c. for ofl'ences against this act must be 
coTumenced within six months after commission of the offence. §8. 

It is worthy of remark, that the determination of the Hou!>c of 
Ix)rdb in Donuldarrn and Rccki ity which was supposed, at the time, to 
have given a mortal blou to the property and prosperity of Authors 
and Booksellers, has, in fact, been one great means of increasing both. 
Few books are now republished without considerable alterations, ad- 
ditions, or annot itions, by means of which they become, in fact, new 
works; and it is not worth any body's while then to pirate them in 
their original slate And an aciion lies to recover danw^gcs, for pi- 
rating the new corrections and additions to an old work. 1 EauCs Rcji. 
^58. and See Id. 361, 363, in n. 

This has proved a spur to the industry of Authors, and the liberality 
of Booksellers; and perhaps no period ever produced so many publi- 
cations of acknowledged utility, as that which has elapsed smce the 
memorable decision above alluded to; which for the moment cast a 
melancholy gloom over those who now enjoy its beneficial cficcts. 

The following are the principal features and distinctions of the 
three statutes relative XoPrin'.a and Enffruvtngs. The stut. 3 GVo. 2. 
gives an exclusive priviiege of publishing, to those who invent or de- 
sign any print, for fourteen years only, i'hc srai. 7 Geo. 3. c. 28, extends 
thetenn to twenty-eij;ht years absolutely, to all who either invent the 
design, or make a print from another's design or picture; and those 
who copy such prints within that time, forfeit all their copies iobe 
destroyed; antl 5.i. for each copy. The a/a/. 17 GVo. 3. c. 57, gives the 
proprietor an action on the case to recover damages and doubic costs 
for the injury he has sustained by ihc vioh tion of his right. 

The assighee of a print may maintain an action on this last statute 
against any person who pimtes it; und in such an action it is not ne- 
cessary to produce the plate itself in evidence; one of the prints taken 
from the original plate is good evidence. 5 Term Rt/i. \ \. 

In analogy also to the above doctrines of Liteiary Property, the 
9tat. 27 Gro. 3. c. 38, gives to the proprietors of new patterns in 
printed linens, cottons, muslins, kc. the sole right of printing them 
for tivo 7non(hfi; and gives the proprietor injured his remedy by an 
aciion for damages. 

There is also a kind of Prcrogalive Cofvj-right subsisting in cer- 
tain books, which is held to be vested in the crown upon several rea- 
sons. Thus, I. The King, as the executive magistrate, has the right 
of proniulgating to the people all acts of slate and goverimicnt. This 
gives him the exclusive privilege of prir.ting at his own press, or that 
of his grantees, all M(s of Parliamt tfy Froctamatiom, and Orders of 
Council. 2. As supreme head of the Church, he hath a Hght to th^ 
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publication of all Liturgies and books of divine service. 3. He is also 
said to have a ri^ht by purchase to the copies of such law books^ 
grammars, and other compositions, as were compiled or translated 
at the expcnce of the Crown. And upon these two last principles, « 
combined, the exclusive right of printing Uie translation of the Bible 
is founded. See 2 Comm. c. 27. 

LITII OF PICKERING, In the county of Yorky viz. die liberty, 
or a member of Pickcriut^^ from the Saxon, lid. i. e. niembrum. 

LITIGIOUS. The litigiousness of a chui-ch, is where several per- 
sons have, or pretend to, several titles to the patronage, and present 
several clerks to the Ordinary; it excuses him from refusing to admit 
any of them, till a trial of the right by jxire /latrotiatUsy or otherwise. 
Jenk. Cent. 1 1. 

LITMUS, To what duties liable. See stat. 4 W. Uf M. c. 5. § 2. 

LITTER A, Litter; — 7r<'.«f careciaa ////<rr(f, three cart loads of sti*aw 
or litter. Mon, .4ngl. 1. par. fol. 33. b. 

LITTLETON, Was a famous law yer in tlie days of KingJSrfwarrf 
the Fourth, as app>eareth by Staundf. Prar. c. 2\.fol. 72. He wrote a 
book of great account, called Littltlon*8 Tenures. See title Law-books. 

LIVERY, [from /ivrey i. e. iriaigne getdamen; or livrer^ trader€.~\ 
Hath three significations. In one sense, it was used for a suit of 
clothes, cloak, gown, hat, Sec. which a nobleman or gentleman gave 
to his servants or followers, with cognizance or without; mentioned 
in Stat. I R. 2. c. 7, and divers other statutes. I'ormerly great men 
gave liveries to several who were not of their family, to engage them 
in their quarrels for that year; but afterwards it was ordained, that no 
man of any condition whatsoever should give ai^y livery, but to his 
domestics, his officers, or coimsel learned in the law. By stut. \ R. 2, 
it was prohibited on pain of imprisonment; and the nlat. \ Hen. 4. c. 7, 
made the offenders liable to ransom at the King's will, Sec which 
statute was farther confirmed and explained, annis 2 <JX 7 Hen. 4. and 
by Stat. 8 Hen. 6.c. 4: and yet this otTence was so deeply rooted, that 
Ed. IV. was obliged to confirm the former statutes, and further to 
extend the meanhig of them, adding a penalty of 5/. to everyone who 
gave such Livery, and the like on every one retained for maintenance 
cither by writing, oath, or promise, for cvciy month. Stat. 8 Ed. 4- 
e. 2, But most of the above statutes are repealed by stat. 3 Car. 1. f . +. 

Livery, in the second signification, meant a delivery of possession 
to those tenants who held of the King in ca/iitr, or Knights' sci'vice; 
as the king by his prerogative hath /irimer seisin of all lands and tene- 
ments so holden of him. Staundf. Prerog. 12, 

In the third sense, Liveiy m.eant the writ which lay for the heir ol 
age, to obtain the possession of seisin of his lands at the King's hands. 
F. jV. B. 155. By the statute 12 Car.2.c. 24, all wardships. Liveries, 
Sec. are taken away. Sec Tejiurcs. 

LIVERY, i. e. Delivery, of Seisin; Liheratio seisintt.'] A deli- 
very of possession of lands, tenements, and hereditaments, unto one 
that hatha right to the same; being a ceremony in the Common Law 
used in the conveyance of lands, kc. where an estate of fee-simple, 
fee-tail, or other freehold passcth. Bract, lib. 2. r. 18. And it is a 
testimonial of the willing departing of him who makes the Liveiy, 
from the thing whereof the Livery is made; and of willing accept- 
ance of the other party receiving the Livery; first invented, that the 
common people might have knowledge of the passing or alteration of 
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estates from man to m.an, and thereby be better able to Wy in whoiii 
the right of possession of lands and tenements were, if the same 
shouhl be contested, and they should be impanelled on Juries, or 
otherwise have to do concerning the same. Wcst.Symb. fiur. I. lib. 2. 

The Common-law conveyance by feoffment is by no means per- 
fected by the mere words of the deed; this ceremony of Livery of 
.Vm/« is very material to be performt- d, for without this the feoffee 
has but a mere cstiitc at will. 66. This Livery of Seisin is no 

other than the pure feodal iuvesiiiure, or delivery of corporeal pos- 
session of the land or tcncmeni, which was held absolutely necessary 
to complete the donation. 2 Comm. c. 20. /i. 31 1. See this Dictionary, 
title r^'jffmcnt III; (Jr^muijance; Deed; Entutt-; Tenures, 

Investitures, in their original rise, were probably intended to de- 
monstrate in conquered countries, the actual possession of the Lord^ 
and that he did not grant a bare litigious right, which the soldier was 
ill qualiBed to prosecute; but a peaceable and firm possession. And at 
a time when writing was seldom practised, a mere oral gift, at a dis- 
tance from the spot that was given, was not likely to be cither long 
or accurately retained in the memoiy of the by-standers, who were 
very little interested in the grant. Afterwards they were retained as 
a public and notorious act, that the country might take notice of and 
testify the transfer of the estate; and that such as claim title by other 
means might know against whom to bring their actions. 2 Comm. 311. 

In all well-governed nations some notoriety of this kind has ever 
been held recjuisitc in order to acquire and ascertain the property of 
lands. And even in ecclesiastical pi'omotions, where the freehold 
passes to the person promoted, corporal possession is required at this 
day to vest the property completely in the new proprietor: who, ac- 
cording to the canonists, acquires the jus ad rem^ or inchoate and 
imperfect right by nomination and institution; but not the jus in rc^ 
or complete and full right, unless by corporal possession. Therefore 
in dignities possession is given by instalment; in rectories and vicar- 
ages by induction; without which no temporal rights accrue to the 
Minister; though every ecclesiastical power is vested in him by in- 
stitution. So also even in descents of lands by our law, which are 
cast on the heir by act of the law itself, the heir has not filvnum dO' 
minium^ or full and complete ownership, till he has made an actual 
corporal entry into the lands; for if he dies before entry made, his 
heir shall not be entitled to take the possession, but the heir of the 
person who was last actually seised. 2 Comm. 312; sec title Descent. 

The corporal tradition of lands being sometimes inconvenient, a 
symbolical delivery of possession was in many cases antiently allow- 
ed, by transferring something near at hand, in the presence of crcdi- 
])le witnesses; which by agreement should serve to represent the very 
thing designed to be conveyed; and an occupancy of this sign or sym- 
bol was permitted an equivalent to occupancy of the land itself. With 
our iJf/xo/i ancestors the delivery of a turf w as a necessary solemnity 
to establish the conveyance of lands. And to this day the conveyance 
of our copyhold estates is usually made from the seller to the Lord or 
his steward, by delivery of a rod or verge; aj»d then from tlie Lord to 
the purchaser, by delivery of the same in the presence of a jury of 
tenants. 2 Comm. 313. 

Conveyances in writing were tlie last and most refined improve- 
itient. The mere delivery of possession, either actual or symbolical, 
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depending on the ocular testimony and reoierabrance of the witnes- 
ses, was liable to be forgotten and misrepresented, and became fre- 
quently incapable of proof. Besides, the new occasions and necessi- 
ties, introduced by the advancement of commerce, required means 
to be devised of charging and incumberin^jj estates, and of making 
ihem liable to a multitude of conditions and minute designations, 
Tor the purposes of raising money without an absolute sale of the 
and; and sometimes like the proceedings were found useful, in or- 
der to make a decent and competent provision for the numerous 
branches of a family, and for other domestic views. None of which 
rould be effected by a mere simple corporal transfer of the soil 
'rom one man to another, which was principally calculated for con- 
\ eying an absolute unlimited dominion. \Vriiten deeds were thcre- 
iorc introduced in order to specify and perpetuate the peculiar pur- 
poses of the party who conveyed: yet still, for a very long scries of 
yeai*s, they were never made use of, but in company with the more 
anticnt and notorious method of transfer by delivery of corporeal pos- 
session. 2 Coifitn. 3\3. 

Livery of Seiainy by the Common law, is necessary to be made 
upon ever)' grant of an estate of frec/ioldy in hereditaments corpo- 
real; whether of inheritance or for life only. In hereditaments in- 
corporeal it is impossible to be made, for they are not objects of the 
senses; and in Leases for years, or other chattel-interests, it is not 
necessary; the solemnity being appropriated to the conveyance of a 
freehold. And this is one reason why freeholds cannot be made to 
commence iu future^ because they cannot, at the Common Law, be 
made but by Livery of Seisin: which Livery, being an actual man- 
ual tradition of the land, must take effect in /tra^end, or not at all. 
2 Comm. 314. See this Dictionary, titles Limitation of Estate; 2?f- 
mainder. 

On the creation of a freehold remainder, at one and the same 
lime with a particular estate for yeafs at the Common Law, Livery 
must be made to the particular tenant, without which nothing pas- 
^cth to him in remainder; it being for the benefit of him in remain- 
der, and not the lessee who hath only a term: and if the lessee en- 
lereth, before Livery and Seisin made to him, the Livery shall be 
void. Lit. 60: 1 Inst. 49. But if such a remainder be created after- 
wards, expectant on a lease for years now in being, the Livery must 
not be made to the lessee for years, for then it operates nothing: 
nam (/uod scmrt meuiti esty amfiliu.s meum tsse tton Jiotcst; but it must 
be made to the remainder-man by consent of the lessee for years: 
for without his consent no Livery of the possession can be given; 
partly because such forcible Livery would be an ejectment of x.hff 
tenant from his term; and partly for reasons connected with the doc- 
trine of attornments. 2 Cojnm. 314, 5. Sec I hist. 48, 9. 

A man may make a letter of attorney to deliver seisin by force of 
the deed, which may be contained in the same deed; and a letter of 
attorney may be likewise made to receive Livery and, Seisin. 5 Rcji 
91: /7I.V/. 49, 52. 

This Livery of Seisin is cither in deed or in laio: the distinctions 
between which are stated and explained in this Dictionary, title 
Feoffment III. Anliently this seisin was obliged to be delivered co- 
ram paribus dc viciiicto^ before the peers or freeholders of the neigh- 
bourhood, who attested such dclivejy m the body or on the back of 
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the deed: according to the rule of the feodal law> /^arr« debeiuintfr- 
es8t inveatiturx fcxidi^ 7ion tUii: for ^vh!ch this reason is expressly 
given; because the peers or vassuls of the Lord, being bound by 
their oath of fealty, will take care that no fraud be committed to liis 
prejudice, which strangers might be apt to connive at. And though 
afterwards the ocular attestation of the fmres was held unnecessary, 
and Livery might be made before any credible witnesses, yet the 
trial, in case it was disputed (like that of all other attestations) was 
rjlill reserved to the /larcnj or Juiy of the county: and this is the 
reason why, if lands conveyed by feoffment lie in several counties, 
there must be as many Liveries of seisin as there are counties. 
2 Comm. 315, 6. Sec title Feoffment 111. In addition to what is there 
siaid, the following determinations afford information on the subject. 

Where a house and lands are conveyed, the house is the princi- 
pal, and the lands accessory; and there the Livery must be made, 
and not upon the land. 2 Refi. 31: 4 Lron. 374. 

If a house or lands belong to an office, by grant of the office by 
deed, the house or land passeth without Lively: and by a fine, Avhich 
is a feoffment of record, by a lease and release, bargain and sale by 
deed inrolled, exclvange, 4^c. a freehold passeth without Livery; and 
so in a deed of feoffment to lises, by virtue of the statute of uses. I 
49. So that Livery and Seisin is not so commonly used as for- 
merly: neither can an estate be created now by Livery and Seisin 
only, without writing. Stat. 29 Car. 2. c. 3. See titles Conveyance; 
Eat ate. 

If a deed of feoffment be delivered upon the land, " in the name 
of seisin of all the lands," it will be a good Livery and Seisin; but 
the bare delivery of a deed upon the land, tlwugh it may make the 
<leed, it shall not amount to Livery and Seisin without those words. 
1 liise. 52, 181. If one makes a feoffment to four persons, and Seisin 
is delivered to three of them, in the name of all; the estate is vested 
in all of them. 3 I^r/i. 26. 

No person ought to be in the house or upon the land, w hen Livery 
is made, but the feoffor and feoffee; all others are to be removed from 
it: if ti.e lessor feoffor makes Livery and Seisin, the lessee being 
upon the land contradicting it, the Livery is void. Cro. Ktiz. 321. /}<i- 
'is. Ri'li. 94. 

Form of Livery and Seisin indorsed on tlic deed. 

MEMORJXDUAT, That on the day and year within vfritten., fuU 
fiotmciiiyi'jn and st i.^in was had and taken of the mensuage or tenement^ 
and /irtJKiscs iviihin granted^ bu ^. li .one of the aitorneya within tiamedy 
and by him delivered over unto the ivithin named C. D. To hold to Ititny 
his hiirsy iS'c. according- to the contents and tmc meaning of the within 
rvritteniJidenture^ in the fircsevci of &c. 

LIVERY AND OUSTER L£ MAIN. Where by inquest before 
the Escheator, it was found that nothing was held of the King; then 
he was immediately commanded by writ, to put from his hands the 
lands taken into the King's hands. Stat. 29 Ed. 1: 28 Ed. 3. c. 4. See 
Ouster Ir Main. 

LIVERY-MEN OF LONDON. In the Companies of London, 
Livery-men are chosen out of the freemen, as assistants to the mas- 
ters and wardens, in matters of council, and for better government; 
ci-nd if any one of the Company refuse to lake upon him tlie office,, he 
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may be fined, and an action of debt will lie for the sum. \ Mori. 10. 
See title London. 

LIVRE, The denomination of a French coin, valued at ten-pence- 
halfpenny. 

LOBBE, A large kind of Abr//i -sea fish. See star. SI £d. 3. st. 3. 
f. 2. And Mr/i comprehends lob, ling, and cod. 

LOBSTERS, May be imporied by natives or foreij^ners, and in 
any vessels, notwithstanding sfat. \0 is" l\ //'. 3. c. 24; 1 Ceo. I. ftuu. 
2. c. 18. No person shall, with trunks, hoop-nets, iP'c. lake any lob- 
sters on the sea coast of Scof/and., froni the 1st of June^ to the 1st of 
Se/itcmbcr yearly, on pain of 5/. to be recovered before two Justices. 
S/at. 9 GVo. 2. c. 33. See titles /-Y.s//; Aavtffafion Jicfn. 

LOCAL, tocalisi.'] Tied or annexed to a certain place: Real ac- 
tions arc Local, and to be brought in the county where the lands lie; 
but a personal action, as of trespass or batteiy. ^c. is transitory, not 
local; !md it is not material that the action sliould be tried, or laid in 
the same county where the fact was done; and if the place be set 
down, it is not needful that the defendant should traverse the place; 
by saying he did not commit the battery in the place mentioned, iJfc. 
Kitch. 230. See titles Action; Vtnue. A thing is Local that is fixed to 
the freehold. Kitch. 180, 

LOCKMAN. In the Idc of ^V/an, the Lockman is an officer to 
execute the orders of the governor, much like our under-sheriff. 
King*8 Dcscn'/i. Isle of Man^ 26. 

LOCKS, In navigation: To destroy any sluice or lock on a navi- 
gable river, is made felony without benefit of clergy, and the oflcnd- 
er may be tried, as well in an adjacent county as in that wherein the 
act is committed. Stat. 8 Geo. 2. c. 20, made perpetual by staf. 17 Geo. 
2.C. 16. 

LOCULUS, A coffin. Sim. Dunelm. c. 6. 

LOCUS IN QUO, The place where any thing is alleged to be 
done in pleadings, <sfc. 1 Salk. 9i. See title Trcji/iass. 

LOCUS PARTITUS, A division made between two towns or 
counties, to make trial where the land or place in question lieth. Fiet. 
lib. 4. c. 15. 

LOCUTORIUM. The Monks and other religious in monasteries, 
after they had dined in their common hall, had a withdrawing-room, 
where they met and talked together among themselves, which room, 
for that sociable use and conversation, they called /ocutoriuniy a lo- 
f/uendo; as we call such a place in our houses /utrlour^ from the 
French parlrr: and they had another room which was called locuto- 
rium forin/secunty where they may talk with laymen. IVaUin^. 257. 

LODE-MANAGE, The hire of a pilot, for conducting a vessel 
from one place to another. Coivcll. The ])ilot receives a Lode-man- 
age of the master for conducting the ship up the river or into port; 
but the loadsman is he that undertakes to bring a ship through the 
haven, after being brought thither by the pilot, to the quay or place 
of discharge: and if through his ignorance, negligence, or other 
fault, the ship or merchandise receive any damage, action lies against 
him at the Common Law. Rou^htojiy fol. 27. 

LODE-MEREGE, Mentioned in the laws of Oleron is expound- 
ed to be the skill or art of navigation. Coivell. Quere* if it is not a 
corruption of Lode-manage. 

Vol. IV. 2 B 
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LODE-SI in^, a kind of fishing-vesscI, incntioncd in Ei. 
f. 2. 

LODCiKHS AND LODGINGS. Stealing furniture from lodgings, 
k'lony, Htat. 3 l:f \ W. klf Af. c. 9. Sec titles Felony; J^rctny. 

LOG ATING, An unlawful t^amc, mentioned in«/a/. 33 //. 8.C.9; 
now disused. 

LOG I A, A little house, lodge, or cottage. Mov. jlngl. tovi. 1. fi. 
400. 

LOCiWOOD, /J((nuni fincforium.'] Wood used by dyers brought 
from foreign parts; prohibited by stut. 23 h/iz. c. 9. but allowed to be 
iniporu-dby niat. I I Car. 2. c. 11. See title .Yavigaiion Acts. 

L(^ITH, or LOYCH FISH, A 1 ugc North-sea fish, mentioned in 
.slat. 31 Ed, 3. .s.'. 3. c. 2. Vide Lohbe, 

LOLL AKDS, Had their name from one Walter Lollard^ a German 
ut the head of them, w ho lived alwut the year 1315. And they were 
certain Hcrcticks, (in the opinion of those limes) that aboimded here 
iu Jinfr/andi in the reigns of King Edward IIL and Hen. V. whereof 
Wicklifff was the chief in this nation. Sto7v*s Jnnul.H^ 425. 6'/io(swood 
in his Nisfoty of Sror/und^ says, The intent of these Lollards waste 
subvert the Christian faith, the law of God, the church, and the realm; 
and so said the .ftaf. 2 Hcti. 5.C.7. But that statute was repealed I £d. 
6. c. 12. Several decrees were made by our Archbishops against 
those Sectarists, as well as statutes; and the High Sheriff* of every 
county was antienily bound by his oath to suppress them. 3 Inst. 
4 1. See title Nt rrsy. These Lollardu weix: in fact the founders of the 
Protest ant Religion. 

LOLLAKDY, The doctrine and opinion of the Lollards. Sceffrc^. 
1 ls^2 P.tJf M c. 6. 

LO>ni ARDS. The company shall be answerable for their debts. 
.13 Ed. 3. Stat. 5. c. 23. See titles Bills of f,xchavge. 

LONDON. 

The Mf.thopolis of this kingdom, formerly culled .^ut^ujtta^ has 
l>ecn built above three thousaud years, and flourished for fifteen 
hundred years. I»s Lxchange, where merchants of all nations meet, 
is not to be equalled; and for stateliness of builduigs, extent of 
bounds, learning, arts and sciences, traflick and trade, this city 
gives place to none in I he world. Stow. 

Eondon is a county of itself 4 lufit. 248. See this Dictionary, title 
Cuunfies-Cor/tora'e. So it is a corporation by prescription, known by 
several names. 2 I/iaf. 330, Quo IVarranto^ Jiassim. 

During the violent proceedings that took place in the latter end 
of the reign of King C/iurle.s II. it was, among other things, 
thought expedient to new model most of the corporation towns in 
the kingdom: for which purpose many of those bodies were per- 
suaded to surrender their charters; and informations in the nature 
of Quo Jlarn/nfo were brought against others, upon a supposed, or 
frequently a real forfeiture of their franchises by neglect or abuse 
of them; and the conse(iuence was, that the liberties of most of 
them were seised into the hands of the Kiiig, w ho granted them 
fresh charters, w ith such alterations as were thought expedient; 
and during their state of anarchy the Crow n named all their magis- 
rrates. This exertion of power, thotigh perliajjs, m summo jurcy it 
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was for the most pr.rt strictly lep;al, gave a great and just r.Iunu; the 
new-modelling ot all corporations bcin^; a very lai j^c stride towards 
establishing arbitrary power; and therefore it was thought i;eees- 
sary, at the Revolution, to bridle this branch of the prerogative, at 
least so far as regarded the metropolis, by atat. 2 iV. '<Jf M. s(. 1. c. 8; 
which enacts, ihat the franchises of the city of L jinhn shall never 
hereafter be seised or lorejudged for any forfeiture or misdemeanor 
whatsoever. The Quo WarrarKo against London issued in Trinity 
term, 35 C. 2, on wliith judgment was given in B. li, that the charter 
and franchises of the siiid city should be seised into the King's hands 
as forfeited. This judgment was reversed by the above .v/w/. 2 W. iJX 
M. and all officers and companies restored, tiTc.; and the act provided, 
that the Mayor, Commonalty, and Citizens of the city of Loudon 
should lor ever thereafter be, and /irt scridc to dc, a Hody Corjxjrate 
and politic, '<sfc.\ and enjoy all their franchises, ^c. See 3 Comm. 2C:>, 
4. Before this, by iMa^ua Carta., c. 9, it was provided, that the city of 
Lojidon should have all their antient usages, liberties, and customs 
which they had used to enjoy; which is confirmed by stat. \4lui. 3. st. 
1. c. 1. 

It is divided into twenty-six Wards^ over each of which there is an 
Alderman; and is governed by a Lord Mayor, who is chosen yearly, 
and presented to the King, or in his absence to his Justices, or the 
Barons of the Exchequer at J Vest minster. Chart. K. Hen. IIL 

Before the time of Htnrtj IIL the city was divided into twenty-four 
Wards. By Parliament Jtino 17 R. 2y Farrin^don'ivii/iout was acycred 
from Farrinj^don-vjii/iin^ and made a distinct ward. By charter 1 Ed. 
3, and patent 4 Ed. 6, the King granted to the citizens and their suc- 
cessors, the villa, manor, and borough of Southivurk; whereupon, by 
an order of the Court of Mayor and Aldermen, confirmed by the 
Common Council, Sout/ivjark was made the 26th ward, by the name 
of the Bridife ITard ".vit/tout; on the last day oi Juhjt 4 Ed. 6. Sec 
Com. Dig. title London (A). 

Before and since the Conquest, to the time of Ric. 1. London was 
governed by a Port-Reeve, and \ R. \. by two bailiffs, and afterwards 
by a Mayor appointed by the King; but King John., in the 10th of his 
reign, granted iliem liberty tochusc a Mayor. 2 Inat. 253. See 2 Utow. 
450: Com. Dig. litle London (C). The presenting and swearing of the 
Lord Mayor at M'v&tmin/itcr., to be on the 9tli of JVovt-mbcry New- 
Style. 24 Geo. 2. c. 48. § 11; to be admitted and sworn at Guildhaliy 
London., the day preceding. Stat. 25 Geo. 2. c. 30. ^ 4. 

The Lord Mayor of London., for the time being, is Chief Justice 
of gaol delivery; F.scheator within the liberties, and BailiH'of the ri- 
ver Thames, Sec. He is a high ofliccr in the city, having all Courts 
for distribution of justice under his jurisdiction, viz. The Court of 
Hustings, Shcrifi *s Court, Mayor's Court, Court of Common Coun- 
cil, tS^c. 2 Jnnt. 330. 

There arc ihree ways to be a freeman of J^ondon: by servitude of 
an apprenticeship; by birthright, as being the son of a freemafi; and 
by redemption, /. e. by purchase, under an order of the Court of Al- 
dermen. 4 Mod. 145. 

The child of a freeman when of age, may, in consideration of a 
present fortune, bar herself of her customary part. 2 Strange 947. 
An agreement on marriage, that the husband shall take up the free- 
dom of London^ binds the distribution of his efl'ccts. 1 Strange 455. 
Sec title Exccuf jr V. 9. 
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King Ncnry \\ . granted to the Mayor and ( otumonalty ol' Lou* 
rfon the assise of bread, beer, ale, c5'f. and victuals, and thin^ salea>- 
blc in the city. In Londoti every day, except Sundtnj, is a market overt, 
for the buying and selling of goods and merchandize, 5 jRefi. 85. 
Bui no person, not being a freeman of London shall kcej) any shop 
or other place to put to sale by retail any goods or wares, or use any 
handicri'.fi trade for hire, gain or sale within the city, upon pain of 
forfeiling 8 Rr/i. 124: CVm;/. Car. I. 

Persons making ill and unserviceable goods in Loudon, the chief 
officers of the company to which such persons do or ought to belong, 
muy 8< ize and carry them to the Guild-had* and have the goods tried 
by a Jury; and if found defective, they may break them, l^c. Trin. 34 
Car. 2 ft. li. A person must be a freeman of London to be entitled 
to carry on merchandize there. Chart. Car. I. 

By charter Henry I. all the men of London, and all their goods 
shall be free from scot and lot, danc-gilt and murder; and from all 
toll, passage and Lestage, and all otlier customs thmugh all Eng' 
land and the ports of the sea. So by charters 1 1 Hen. 3, and 50 H. 3. 
Sec 4 Inst. 252. But he who claims these privileges must not only 
be a freeman, but an inhabitiuU of London. I //. Black. Hr/i. 206: 4 
7'erm Rt/i. 144. 

The customs of London are many and various. — They are againn 
the Common Law, but made good by special usage, and conhnned 
by act of Parliament. 4 Inat. 249: 8 Re/i. 126. In setting forth a cu*. 
tom or usage in the city <Tf Londcn, it must be said antujua civitaa, or 
it will not be good. 2 Lcou. 9n. 

There is a custom in London to punish by information in the 
Mayor's Court, in the name of the common scrjcant of the city, as- 
saults on aldermen, and affronting language, is^c. 7 Mod. 28, 29. 

Where a woman excrciscth a trade in London, wherein her hus- 
band doth not intermeddle, by the custom she shall have all advan- 
tages, be sued as a fc?nsc sole merchant: but if the husband meddle 
with the trade of the wife, or carry on the same trade, it is otherwise, 
1 Cro. 63; 3 Kcb. 902. See titles Baron and />;;// ,• Bankru/it. 

An arrest may be made in London on the plunliff's entering bis 
plaint in either of the Compters, and a serjcant of London need ftot 
shew his mace when he arrests one; and the liberties of the city ex- 
tend to the suburbs and Tnnjde Bar; Jenk. Cent. 291. 

The nif^toms of the city of London shall be tried by the certificate 
of the Mayor and Aldermen, certified by the raouthof their Recorder, 
iipon a surmise from the party alleging it, that the custom ought to 
be thus tried; else it must be tried by the county. 1 71: 4 Burr, 
248: Bro. Abr. title Trial. fiL 96. As, the custom of distributing the 
effects of freemen deceased; (see this Dictionary, title Executor V. 
9.) of enrolling appi'cntices: or tliat he who is free of one trade may 
use another; if any of these or other similar points come in issue. 
But this rule admits of an exception where the corporation o{ London 
IS party, or interested iti the suit: as in action brought for a penalty 
inflicted upon by the custom: for there the reason of the law will not 
endure so partial a trial: but this custom shall in such case be deter- 
mined by a Jury. Hod. 85. In some cases the ^hfiVilY of London's cer- 
tificate shall be the final trial; as if the issue be whether the defendant 
be a citizen of London or foreigner, in case of privilege pleaded to 
be sued only in the city Courts, 1 InsL 74. See this Dictionary, title 
Cuntonis qf London. 
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Upon the customs of jLonr/o;? concerning the payment of wharfage, 
c5*f . by ever)' freeman to the corporation, the trial shall not be by 
the mouth of the recorder, as customs pjencrally arc, but by the coun- 
ir)', and a Jury from Surry adjoining. Moor. c. 129. 

The Mayor of London is to cause crmrs, defaults, and misprisions 
there to be redressed, under the penalty of 1000 marks; and the con- 
stable of the Towrr shall execute process against the Mayor for de- 
fault, iS'c. 28 Ed. 3. c 10. See stats. 17 7?. 2. c. 12: I //. 4. c. 15, by 
which latter the fine is to be at the discretion of the Justices. 

The several Courin within the city of London (and other cities and 
corporations throughout the kingdom) held by prescription, ( barter, 
or act of parliament, arc of a private and limited species. The chief of 
those in London are the Shrriff*s Courts holden before their Steward 
or Judge; from which a writ of error lies to the Court of Hustin^a^ 
before the Mayor, Recorder, and Sheriffs: and from thence to Jus- 
tices appointed by the King's Commission, who used to sit in the 
church of St. Martin-le-^rand. F. jY. B. 32. And from the judgment 
of those Justices a writ of error lies immediately to the House of 
Lords. 3 Comm. 80, n. See this Dictionary, titles Courts} Court of 
Hustings; Inferior Courts^ Ecc. 

The Court of Requests^ or Court of Conscience for the recovery of 
debts not exceeding AOs. was first established In London^ so early 
as the reign of Henry VI IL by an act of their Common Council: 
which was however certainly insufficient for that purpose, and illegal, 
till confirmed by ntat. 3 Jac. I.e. 15, which has since been explained 
and amended by ntat. 14 Geo. 2. c. 10: 3 Comm. 81. See this Diction- 
ary, title Courts of Conscience; and the Addenda at the end of this 
volume. 

The gaol -de livery for the county of Aftddlescxy as well as that for 
London, being held at the Old Bailey in the city of London^ eight 
times in the year, it is by stat. 25 Geo. 3. c. 18, provided, that when 
such Session shall have begun before the Essoin-day of any Term, it 
may continue to be held, and be concluded notwithstanding the sit- 
ting of the Court of King's Bench. And this Act, by itat. 32 Geo. 3. 
r.»48, is extended to the Middlesex Sessions. See title Justices of Gaol 
Delivery. 

After the fire o( London, a Judicature was enacted for determining 
diflerenccs relating to houses burnt; and several rules wero laid down 
for rebuilding the city, the s^•^ cral streets, lanes, ifc. 'I'he Lord Mayor 
and Aldermen were tosetoutmarkcts; thenumberof parishes andchur- 
ches was ascertained, and a duty granted on coals for rebuilding the chur- 
ches, c?'c.Seeo/a/i-. \0Car.2.cc. 2,3: 22 Car. 2. cc. 11,14: 25 C. 2. c. 10. 

A great variety of statutes have been passed to regulate various con- 
cerns of the city of London, besides those already alluded to: the fol- 
lowing is a vciy sliort abstract of the purport of those most material: 
and see title Police. 

By 'j'at. Civ. London, 13 ii. 1. st. 5, None shall walk the streets 
armed after curf u; unless noblemen or their servants with lights; 
taverns and alehouses shall be shut at curf u; fencing schools for 
buckler shall not be kept in London; none but freemen shall keep 
inns in the city; none shall be brokers in London but those who art 
admitted and sworn by the Mayor and Aldermen; (see fiost. Brokers;) 
the officers of the city shall not be punished for falbc imprisonment, 
unless it appear to be of malice. 
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Proceedings on a foreign voucher and recoveries. Stat. Glouc. 6 
£d. 1. cc. II, 12: Jrtic. .SV. Giouc. con-ect. 9 A'. 1. Damages shall be 
assessed by the assize in novel disseisin, and amercements shall be 
offered before the Barons of the Exchequer. Slat. Glouc. c. 14. Wines 
sold contrary to the assize shall be presented to the Barons. Htat. 
Glouc. c. 15. 

The manner of proceeding for arrears of rent and services. Stat, dc 
Gavelet y 10 A\ 2. 

Merchants of London free to pack their cloths. Stat. I //. 4. c. 16. 
Freemen of London may carry their goods to any Fair or market; 
notwithstanding their bye-laws. Stat. 3 //. 7. c. 9. 

All vintners, victuallers, fishmongers, butchers, and poulterers to 
be under the rule of the Mayor and Aldermen. Statu. 31 £. 3. stat. I. 
r. 10: 7 H.2.c.\\. 

The 2d of Sefitembcr to be observed annually as a public Fast; in 
commemoration of the dreadful fire in 1666. Stat. 19 Car. 2. c. 3. 

Sec this Dictionary under the several titles following, and the sta- 
tutes referred to, for further information. 

Aldermen; not to be elected yearly, but remain till they are put out 
for reasonable cause. Stat. 17 R.2.c. 11. Their negative in Common 
Council, established: atat. 11 Geo. I.e. 18. § 15. Repealed; atat. 19 
Geo. 2.C. 8. 

MtaitK; proceedings in, regulated. Stats. \ \ H. 7. c. 2\. ^ 2. Z7 H. 
8. f. 3. § 3. 

Ballastu^^e; Sgc stats. 6 Gro. 2. c. 29: 3 Gto. 2. c. 16. 

Blackivell-Nall; market for the sale of woollen-cloth, to be held 
there every Thursdutjy Friday^ and Saturday; and regulations rela- 
ting thereto. Stat. 8 b 9 W. 3. c. 9; and sec itats. 4 iJf 5 P. cT M. c. 
5. § 26: 39 Eliz. c. 20. § 12; 1 Gro. \. c. \S. 

Botvycrs; See stat. 8 liliz. c. 10. 

Brfud; See title Bread in this Dictionan'. 

Bridge ;; Sec mat, 29 Geo. 2. r. 40, for pulling down the houses on 
Londoii'Bridi(fy and regulating the passing of carriages thereon, those 
passing from London on the East side, those passing to it on the 
West; and see I^mpa. 

Brokers; to pay 40.«. fivr ann. on their admission by the Couit of 
Aldermen. Stat. 6 Jnn. c. 16. See Paum-bro/crrji. 

Buildin^a; rei^ulated and divided into seven rates or classes; their 
height, party- walls, <JXc. determined. Preventions against fire, (see 
Pircy) &c. Stat. 14 Geo. 3. c. 78. See Police. 

Butchem; not to slay beasts within the walls of the city. Stat. 4 H. 
7. c. 3. 

Carriern; regulation of their charges. Siat.2\ Geo. 2. c. 28. 

Carta; penalty on drivers riding on their carts, 10«. or 20*. if owner 
of the cart. Stat. 1 CUo. 1. st.2. c. 57: 24 Gto. 2. c. 43: 30 Geo. 2. c. 23: 
Owner's name and number to be put on them. Stats. 18 Gro. 2. c. 33: 
30 Geo. 2. f. 22: 7 Geo. 3. c. 44: 24 Geo. 3. St. 2. c. 27; w hich also 
contain regulations for the behaviour of the drivers. Sec Police. 

Cattle; salesman not to buy cattle on the road. Slat. 31 Geo. 2. c. 
40. Regulations as to driving cattle. Stat. 21 Geo. 3. c. 67. See Police. 

Churches; sce«/ar. 1 Jnn..Ht.2.c. 12: Buildings erected on any part 
of 67. y^au/'i church-yard, (except the chapter-house,) to be deem- 
ed common nuisances. See also «r<//.v. 9 yltin. c. 22: 10 Jnn. c. 11: 1 
Geo. 1. c. 23, K5^c. as to building 50 new churches by a duty on co^h. 
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Coaches and Chairs; See this Dictionary, title Coaches. 
Coals; See this Dictionary, title Coals. 

Coo/ier^s Company; regulated by slat. 23 H. 8. c. 4. and sec stct. 31 
Etiz. c. 3. 

Corn; See this Dictionary; title Com. 

Docks, Quays and Harbours. See /itats. 39 Geo. 3. c. Ixix: 39 ct* 40 
Gfo. 3. c. xlvii: 42 f»ro. 3. c. cxiii: c^* 43 TiVo. 3. c. cxxvi: and seve- 
ral other local acts; and the public acts, 44 Geo, 3. 100: 46 Geo. 3. c. 
1 18, ere. 

Dyers; regulations as to journeymen, servants, and lubourci*s. Stat. 
17 Geo. 3. c. 33. Control of the Dyers* Company to prevent frauds 
in dying woollen goods. Stat. 23 Geo. 3. c. 15. 

/elections; oiWderuicn and Common Council-men, arc to be by free- 
men householders, paying scot and lot, and having houses of the value 
of 10/. a-year; and none shall vote at election of members of parlia- 
ment, but livery-men that have been twelve months on the livery, 
not discharged from payment of taxes, nor having received alms, is^c. 

Fish; for regulating Billingsgate market, sec stat. 10 L?* 1 I W. Z.c. 
24: powers given to the Fishmoiigers' Company, atat. 9 Jnn. c. 26. 
As to the power of the Court of Mayor and Aldermen as Conserva- 
tors of the river Thames; and of their deputy the JVater-bailif; See 
atat. SO Geo. 2. c. 21. Forestalling fish, see stats. 29 Geo. 2. c. 39: 33 
Geo. 2. c. 27: 2 Geo. 3. c. 15: 42 Geo. 3. c. Ixxxviii. 

Freemen of London may dispose of their personal estates by vvill as 
they think fit, notwithstanding the custom of the city; but which cus- 
tom remains in force as to Intestates, and in case of marriage agree- 
ments. Stat. II Geo. \.c. 18: See this Dictionary, titles Executor V. 
9; Marriage. 

/"Mf/, and Billet-wood; regulations as toassizing and making. StaCs^ 
9 jinn. c. 15: 10 ylnn. c. 6. 

Ifay; regulating the weight and sale of. Stats. 2 JV. 45* M. st. 2. c 
8: 8 //'. 3. c. 17: 31 Geo. 2. c. 40: 1 1 Geo. 3. e. 15. 

Homers; See stat. 4 £d. 4. c. 8, repealed by stat. 1 Jac. 1. c. 25; 
but revived by stat. 7 Jac. I.e. 14. 

Insurance; See this Dictionary, title Insurance; as to the Courts for 
trial of insurance causes, and the establishment of the Insurance 
Companies. 

Leather; regulations for the sale and manufacture of, see stats. 5 

6 £. 6. f. 15: 1 Mar. st. 3. c. 8: 1 Jac. 1. c. 22: 13 45* 14 Car. 2. c. 
7; (under which the market at Leaden/tall for Leather is held eve 17 
Tuesday;) 1 IK iSf M. «/. I. c. 33. 

Militia.^ embodying and regulating; See stats. 13^14 Car. 2. c. 3: 
26 Geo. 3. c. 107: 34 Geo. 3. c. 81: 36 Geo. 3. c. 92: 39 Geo. 3. c. 82: 
(37 Geo. 3. cc. 25, 75, Toiuer HamletSy) 42 Geo. 3. c. 90. § 153. and 
this Dictionary, title Militia. 

Oath of a freeman, altered by stat. 1 1 Geo. I.e. 18. § 19. 

Oil; under the regulation of the tallow-chandlers' Company. Stut. 
3 H. 8. r. 14. 

Or/ihans* Fund; established, regulated, and applied; Sec stats. 5 Is* 
a IV. iJ' M. c. 10: 2 1 2. c. 29: 7 Gfo. 3. c. 37. See title Orphans. 
Painters^ regulated, stat. 1. c. 10. 

Pavijigy lighting, cleansing, and watching; the provisions of the 
statutes for these purposes arc various and minute. See .9^0^^. 10 Geo. 
2. C. 22: 11 Geo. 3. c. 29: See title Police, As to the Sunday toll at 



200 



LONDON. 



^/ack/riars'hr'id^ey See atat. 26 Gro. 3. c. 7.— As lo iraprovemenis 
at Tern/tie Bar^ and Snovj Hilly Sec 42 Geo. 3. c. Ixxiii. and other 
local Mts, 

P/iysicianny apothecaries, and surgeons, subject to the control of 
the College of Physicians in London^ and exempted from offices. See 
9tat8. 3 //. 8. r. II: 5 //. 8. c. 6: U iS* 15 //. 8. c. 5: 32 H. 8. c. 40; 
34 35 //. 8. c. 8: 1 JV/ari/, 2. c. 9: 6 /ri//. 3. c. 4. The Compa- 
nies of Barbers and Surgeons united, stat, 32 //. 8. c. 42. The union 
dissolved, and regulations made for the Surgeons' Company, stat. 18 
Geo. 2. c. 15. 

Poor; Guardians of the work-houses appointed, and regulations as 
to the infant poor. Stat. 13 c?* U Car. 2. c. 12: 22 45* 23 Cor. 2. c. 18: 
2 Gro. 3. c. 22. 

St wer.Hy in London subjected to Uie Commissioners of Sewers: 
Seat. 3 Jar. I.e. 14. 

Scava^ey See «/a/. 22 H. 8. f. 8; and this Dictionary, title Scavage. 

Scavrn^'ersy See this Dictionary under that title. 

iV/orwflfXrr*; regulated. Smi. 9 Geo. I.e. 27. 

-throwers and weavers, regulation of their wages. Stats, l.j 

14 Car. 2. c. 15: 20 Car. 2. r. 6: 13 Geo. 3. f. 68. 

South w AUK, regulations as to its market. Stata. 28 Geo. 2. cc. 9, 
23: 30 Gfo. 2. c. 31. As to paving and lighting, Sec. Stata. 6 GVo. o. 
r. 24: II Gto. 3. c. 17: 44 Gro. 3. f. Ixxxvi. 

S/iicesi See this Dictionary, title Garlber. 

Stilly ard; See atat. \9 N. 7 . c. 23. 

Streets; Scavengers are to be elected in Londoriy and within ihr 
bills of mortality, in each parish, by the constable, churchwardens, 
&c. to see that the streets be kept clean; and housekeepers are to 
sweep and cleanse the streets every IVedriesday and Saturday^ under 
penalties, atat. 2 W. cf M. at. 2. c.\. Further regulations arc also 
made by stata. 8^9 IV. 3. c. 37: 6 Gto. I. r. 6. § 1: 18 Geo. 2. f.33. 

2, 3. Sec title Police. 

Taxjlors; their wages are regulated in London and IVeatniintier. 
Stat. 7 Geo. I.e. 13. 

Thames; rules for the conservation of. Stata. 4 //. 7. c. 15: 27 //. 
S. c. 18. 

Tit/iea; of the parishes in London, settled by atat. 37 N. 8. c. 12, 
according to a decree of the archbishop, kc. 

The tithes of the parishes in London, the churches whereof were 
burnt, were appointed; none less tlian \00l.ficr ann. nor above 200/. 
Jicr ann. to be assessed and levied quarterly. Stat. 22 ts* 23 Car. 
2. c. 15. 

M'ater-workji; to supply the city with water. See */a^ 35 N.S.c 
10: and 3 Jac. I.e. 18: 4 Jac. I. e. 12; as to the New River; and 7 
.Jac. 1 . e. 9, as to Chelsea Water-works. 

Commissioners appointed for supplying the city of London with 
water from the fwevThamesy &c. And casting filth into water-courses, 
incurs AOs. penalty. Stat. 8 Geo. 1. e. 26. 

JVatcnnen; for regulatmg their fares, ajul the Company of Water- 
men, and their conduct as to apprentices, their privilege from being 
pressed, &c. See stats, 2 ^ 3 P. M. c. 16: 8 Jiliz. c. 13: 1 Jac. 1. 
e. 16: U ci;* 12 }V. 3. c. 21: 4 45*5 jinn. cc. 13, 19: 2 Geo. 2. c. 26: 4 
Geo. 2. c. 24: 10 Geo. 3. c. 31: 2 Geo. 3. c. 28, the last act as to sell- 
ing liquors, St< to seamen, and embezzling ships* stores, &c. 

Wharfat^c; regulations of rates of wharfage and cranage, and the 
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situations of wliaives, are sctilcd by .v.'t;/. 22 Cur. '2. <. 1 I. — Sec 46 
Geo. 3. c. 118, as to purclnisiug the legal Quays by government. 

IVci^htfi and Mcamrcs} inspectors of, appointed in the parisli of 
St. Mary-U-bonc. Slat. 10 Geo. 3. c. 23. § «1. — 132. 

Westminster. Several acts have been passed for the internal 
regulation of this district of the metropolis, viz. a private statute 
passed in 27 JiUz. continued and contirnicd by sfat. 16 Car. I.e. 4. 
for the nomination and appointment of burgesses and chief burgesses. 
The fitals. 29 Geo. 2. r. 25: 31 Geo. 2. r. 17, as to the appointment of 
Constables and Annoyance-Juries, and the sealir.g weights and nica- 
surcs. "SVrt.'. 31 Geo. 2. c. 25, (never carried hito execution, ) for a free 
market. As to paving, cleansing, and lighting the streets, s(iuarcs, 
lanes, Sec. in IVe-stminstery and parts adjacent; Sec stais. 2 (rco. 3. c, 
21:3 Geo. 3. c. 23: 4 Geo. 3. c. 39: [5 Geo. 3. c. 13: 26 Geo. 3. r. 
102, imposing certain street-tolls for those purposes:] 5 Geo. 3. r.50: 
1 1 Geo. 3. f. 22: The sfa(. 14 Gto. 3. c. 90, was passed for regulating 
the nightly watch within the same precincts or boundaries. 

See also 44 Geo. 3. c. 61, for building a new Sessions House; and 
i6 Geo. 3. f. 89, for improvement of the streets and places near /TW- 
minster Halt^ and the two houses of Parliament. 

Wilts. By tfat. 11 Geo. I.e. 18. § 17, 18, Freemen o{ London wcyq 
empowered to dispQse of their personal estates by will, as they think 
iit, notwithstanding the custom of the city; but which remains as be- 
fore in cases of intestacy, and of agreements in consideration of mar- 
riage. See this Diciionui7, titles Executor V. 9: Marriai^c. 

LONDON ASSURANCE; See Insurance. 

LONGELLUS, A word used in Thorn*s Chronicle, it signifies a 
coverlet. Coivell. 

LONGITUDE of a place, In geography, is an arch of the equator 
intercepted between the first meridian, and the meridian passing 
through the proposed place; which is always equal to the angle at the 
pole, formed by the first meridian, and the meri<lian of the place. 

Tlje first meridian may be placed at pleasure, passing through any 
place, as London, Farin, Tmeriffey fccc. but with us it is generally 
fixed at London; and tiic degrees of Longitude counted from it, will 
be either East or West, according as they lie on the east or west side 
of that meridian. 

Inother words, to explain the subject in a fumiliar manner, to those 
wholly unacquainicd with it, as by the Latitude we learn the distance 
North or South, so by knowing the Longitude, we know the distance 
from any given place. Mast oi- West; allowing for t!ie difierence of a 
degree of Longitude at the equator (or middle of the globe) and at 
the Arctic C ircle, &cc. 

The Longitude is, as before described, in other words, the distance 
of a place East or West, from that imaginary line drawn from NortU 
to South, through a place fixed on for that purpose, and called the first 
meridian, /'. e. the mci idian or boundary from whence we reckon. East 
or West; so that by ascertaining the Laliiude and Longitude of a 
place, its situation on the natural or artificial globe, with respect to 
all other places, is known. 

By statu. 12 Jtm. st. 2. r. 15: 26 Geo. 2. c. 25: 30 Geo. 3. c. 14, the 
Lord Admiral and Commissioners of the Admiralty were appointed 
Commissioners to receive proposals for the discovery of a method tft 
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ascertain the Lont-^itudc at sea; antl were empowered to ^'ivc rcwaru«r 
accordingly. Under .•:lut.s. 5 (iro. Tj. c. 20;. 43 Geo. 3. r. I 18; IG Cro. 3. 
c. 77, the Commissioners may construct and publish nautical alraan- 
acks» which none must publish without their licence, under forfeiture 
of '20/. lobe sued for by the Commissioners* secretary. By sfat. 14 
Gro. 3. f . 66, (rcpealinj^ all former acts, except sucli clauses of them 
as relate to the authoriiy of tlie Conjmissioners,) rewards of 5,000/. 
7,500/. and 10,000/. are olVcrcd to the discoverer of a method to find 
the Longitude: in the first instance if determined within one degree, 
in the second if within two-thirds, and in the last if within half a de- 
gree. By this st;auic, and fftats. 21 Geo. 3. c. 52; 30 Geo. 3. r. 14; 43 
Geo. 3. r. 118; 46 Geo. 3. r. 77, the Commissioners have been from 
time to time empowered to ^rant smaller rewards for less useful dis- 
coveries on the same account, not exceeding the sums marked under 
each statute. 

By ftfut. 16 Geo. 5. c. 6, if any ship discovers a passage between the 
.Itlantic and Pacijic oceans beyond the 32d degree of North latitude, 
the owner or commyndcr. if a Kin:^^*s ship, shall receive 20,000/.; and 
5,000/. shall be given in like manner lo the first ship that shall ap- 
proach within onedci^rcc of the North Pole. 

LOQU EL A, An imparlance; ioquela vine die^ a respite in law to an 
indefinite time. Paroch. Aniiq. 210 

LORD, dominu!i^\ A word or title of honour, diversely used, being 
attributed not only to those who arc noble by birth or creation, other- 
wise called Lords of Parliament, and Peers of the realm; but to such, 
so called by thecurlcsy of /.';/£■/«;.</, iis all the sons of a duke, and the 
eldest son of an carl; and to j^rsons honourable by office, as the Lord 
Chief Justice, Etc. and sometin;es to a private pci-son, that hath the 
fee of a manor, and conseijnchily the homage of the tenants within 
his manor; for by his tenants he is called Lord. In this last significa- 
tion, it is most used in our law-books; where it is divided into Aor</ 
Paramount^ and Lord Meftm ; and Very Lord^ Sec. Old. .At " /■/ 7 ' 
Sec titles Afran; A'o^ilifu; Parliament ; Perrx. 

LOUD HIGH ADMIRAL; Sec .-Jdniral. 

LORD IN GROSS, P. X. B.fJ. 3, Is he that is Lord, havmg no 
manor, as the King in respect of his Crown. Ihid.Jol. 5; and there is 
a case wherein a private man is Lord in gross, viz. A man makes a 
I'ift in tail of all the lands he hath, to hold of him, and dieth; his heir 
hath but a seigniory in gross. .\*. B. 8. 

LORD OF A MANor.; See Co/rjhold. 

LORD AM) Vassat-. In the time of the feodal tenures, the grantor 
of land was called the Proprietor, or Lord; being the person who re- 
tained the dominion or ultimate property of the feud or fee: and the 
grantee, who had only the use of possession, accon'ing to the term of 
the grant, was styk d the I'cudatary or V^assal, which was only another 
name for the tenant or holder of the lands; though, on account of the 
prejudices we have justly conceived against the doctrines which were 
afterwards grafted on this system, avc now use the word Tossaly op- 
probiiously as synonymous to slave or bondman. 2 Comm. 53. See 
this Dictionary, title 'Penure.s. 

LORDS MARCIILRS; See llalr^. 

LORIMKRS, Tr. Lormirrx^ from Lat. lorum.'] One of the compa- 
nies of Lo7tdo7i, that make bits for bridles, spurs, and such like small 
iron w are, mentioned in sfaf. ! P. 2. c. 12. 
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* LOSING A, A flatterer, or sycophant. Brom/if. Chron.fi. 991. 
I-()T, A contribution, or duly. See ^cot. 

l.OT or LO'ill, The thirteenth clisl^ of lead in the mines of 
rDerAvA'/ziVc, which belongs to the King. Escheat, Jnno 16 lid. I. See 
Co/ni. 

LOTHKRWITE, or LUYEUWIT, A liberty or privilege to make 
amends of him tliat dclilcih a boiul-woinan without licence; Kanrald^ 
E,v/tO{siiirjn of M'ords; so that it is an auu-iuls ior lying w ith a bond- 
woman. C'o:'>c//. Sec Lairrjitc. 

LOTTEUILS. Several statutes have been l'ix>n» time to time made 
for raising money for the use ofGovernmeni, by way ofLotlcry. These 
67a/f Luttvrit'H are publickly draw n, by comniissione»*s appoiiited, ac- 
coitlin;^ to schemes, w hich vary almost CVC17 year. 

h has been a disputed point among politicians, whether the benefits 
of a Lottery arising from the iari^e sum thus voluinarily subscribed 
to the exij<encies of the Govcrnnienl, are not more than counterba- 
lanced by the evils through tliis means introduced, formerly by pri- 
vate Lotteries, and, of late years, by the more pernicious mode of 
i^ambling by insurancr of numbers. Hcptated attempts have been 
made to repress this fatal mischief, and the measure of treating the 
persons takin?^ money for insurance as rotfucf: and vagabondsy seems 
to have been attended w ith the most success. The follow ing is a short 
summary of acts now in force on this subject. See also this Dictiona- 
ry, titles .'Idvrrtiscinerifs; (iamtrg. 

Statute \<) <Jf \ \ IV. 3. r. 17, Declares all Lotteries fiublic nttisances; 
and all /taicrna for Lotteries -vcidy and uj^ainat law; (the State Lotte- 
ries arc all managed under annual acts of parliament passed for each;) 
imposes a penally of 500/. on every proprietor of a private Lottery, 
and 20/. on each adventurer. 

Sca:. 9 yln. c. 6, Commands Justices of Peace to assist in suppres- 
sing private Lotteries. 

Stilt. 10 jIn. c. 26, Imposes the like penalty of 500/. on persons 
keeping offices for illegal insurances on marriages, ^c. under various 
pretexts. 

Sta/. 5 Geo. I.e. 9, puts the sale of Chunces on the footing of pri- 
vate Lotteries, and imi>oses a penalty of 100/. (above all other penal- 
ties), recoverable by the persons possessed of the ticket, the chance 
of w hich was sold; and the oflctider may also be committed to the 
county gaol for a year. 

57a/. 8 Geo. 1. c. 2, imposes a penalty of 500/. on persons keeping 
offices for the disposal of houHcs^ lamls^ advoicsoitfty Sec. by Lottery^ 
and adventurers to forfeit double the sum contributed. 

This statute and those of H> tJ" 1 1 //'. 3, and 9 ./hin. above men- 
tioned, are explained and rendered more efTectual by stat. 12 Geo. 2. r. 
28, which imposes 10/. penalty on Justices neglecting their duty un- 
der those acts; and proiiibits the games of jlce of Hearts^ Pharaoh^ 
Jlaasety and Hazard^ as Lottrriesy and imposes 50/. penalty on the 
players: and sec stut. 13 Geo. 2. c. 12, as to the game o( Fa usage and 
other games with dice. * 

S(aifi. 9 Geo. \. c. 19, and 6 Geo. 2. c. 35, impose a penalty of 200/. 
and a year's imprisonment, on persons selling tickets in, or publish- 
ing schemes of, any foreign Lotterv'. Ireland is excepted under stat. 
22 Geo. 3. c. 47. fiuif. 29 Gro. 2. c.7. provided that offences against 
the Em^li^h acts against private Lotteries, though committed in Ire* 
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1(171(1^ shall be liable to all the penalties imposed, asil they were com- 
ir.itted in England. 

By slat. 22 Geo. 3. c. 47, All Lottery-office keepers must take out 
a licence ironi the Stamp-office, for which they pay 50/. Offices to be 
open only from eii^ht in the morning lo eight in the evening (except 
the tiaturday evening preceding the drawing), the sale of c/iancrn 
(and shares of tickets not their own), prohibited under 50/. penalty, 
shares to be stamped. 

liy Jitut. 27 a to. 3. c. I, All unlicensed Loltcry-office keepers, and 
all persons, directly or indirectly, as principals or servants, selling 
chances, or insuring or causing any person to insure for or against 
the drawing of any ticket in any state Lottery, shall be deemed ro^u^v 
and \>ai^abond8 within the strict letter of «/g/. 17 Geo. 2. c. 5, and 
other statutes relating to vagabonds. But the proprietor of a whole 
ticket may insure it, for its value only, with a licensed office-keeper 
for the iv/iolc time of drawing, (from the time of the insurance,) un- 
der a bo7id fide agreement (without stamps). Persons convicted as 
vagabonds are discharged from the pecuniary penalties. 

Of laie years the regulations as to the sale of tickets and chances 
have boon very variable, and by some of the annual Lottery Acts the 
provisions of former Acts are repealed, altered, or modified; as seem- 
ed most likely to secure the sale of the tickets. See the Acts, 41 Geo. 
3. (6^ K.) c. 27: 42 Geo. 3. c. 6: c. 54: 43 Geo, 3. c. 91: 44 Geo. 3. c. 
93: 45 Geo. 3, c. 74: 46 Geo. 3. f. 148: 47 Geo. 3,8tat.2.c. 9, and sub- 
sequent annual Acts. 

A Ticket which w as the last drawn of a Lottery, was considered as 
such, so as to entitle the holder to a pi ize, though there was a num- 
ber which was never drawn, and of which no account could be given. 
6 T.'r?u Re/i. K.n. 646. 

LOV'L. Provoking unlawful Love, was one species of the crime of 
witchcraft, punishable bv stat. 1 Jac. 1. c. 12. now repealed. 

LOUKCUKDUS, A lam or bell-wether. CowelL 

LUIU.ULARV, The casting any corrupt or poisonous thing in the 
water, was styled lorjrgulary^ and felony. Utat. Jiro Hiarlis Lcfidoity 
Jnno 1573. 

L< AVBELLERS, Such persons as go out in the night-time with a 
a light and a bell, by the sight and noise whereof birds silting upon the 
ground become stupified, and so are covered and taken with a net: 
the word is derived from the Sax. /o^y, which signified a flame of fire 
jtntK}. IVarwick: fi. A. 

LOW ROTE, A recompencc for the death of a man killed in a tu- 
m\ilt, or as we sav, bv the mob. Cowell. 

LUDi DE REGE Sc REGINA, Playing at cards, socalled, be- 
cause there are Kings and Queens in the puck. Cowell. 

ivUMlXAHE, A lamp or candle, set burning on the altar of any 
church or chapel ; for the maintenance whereof lands and rent-char- 
ges were frequently given to parish churches, Sec. Kennet*s Giona. 

LUNATICK. See this dictionaiy, title Idiof.<i and Luvaiiat. Sec 
also the statute, 43 Geo. 3. c. 75, under which the estates of Luna- 
ticks (so found by Inquisition in Kngland or Ireland ) may be sold or 
mortgaged for payment of debts; and committees of Lunaticks may 
be enjpowered to make leases of their estates, under orders of the 
Chancellors in England and Ireland respectively. 
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LUNDA, a weight or measure formerly used here. — Lunda angtiil- 
larum constat de 10 Uticis. Flvta^Ub. 2 ca/i. 12. 

LUNDKESS, a sterling silver penny, which has its name from 
being coined only at London, and not at the country mints. LoivnU*s 
Mssay on Coin^fi. 17. 

LUPANATRIX, A bawd or strumpet: and by the custom of 
London^ a constable may enter a house, and arrest a common strum- 
pet and cany her to prison. 3 Jnat. 206, Sec: Ciaus. 4 Ed. 1. //, 
1. m 16. 

LUPINUM CAPUT GERERE, Signified lo be outlawed, and 
have one's head exposed like a wolf's, with a reward to him that 
should bring it in. Piac. Coron. 4 Johan. Rot. 2. See Outlawiy. 

LUPLICETUM, Lat.'] A hop-garden, or place where hops grow. 
I Inst. 4. 

LUSHBURGHSorLUXENBURGHS, Abase sort of foreign 
coin, made of the likeness of English money, and brought into Eji- 
gland in the reign of King Edio. III. to deceive the King and his 
people : on account of which, it was made treason for any one wit- 
tingly to bring any such money into the realm, knowing it to be false. 
Stat. 25 Ed. 3. st. 5. r. 2: 3 Imt. 1. 

LUSTRINGS, A compuny was incorporated for making, dressing, 
and lustrating Alamodesand Lustrings in England, who were to have 
the sole benefit thereof confirmed by the following statute; by which 
no foreign silks known by the name of Lustrings or Alamodcs are to 
be imported, but at the port of London, Sec. Stat. 9 10 IV, 3. c . 43. 
See titles Silk; A'avigation .,4cts. 

LUXURY, there were formerly various laws to restrain excess 
in apparel, all repealed by atat. I Jac, \. c. 25. But as to excess in 
diet, there still remains one ancient statute unrepealed, viz. 10 Ed. 
3. 8t. 5, which ordains, that no man shall be served at dinner, or sup- 
per, with more than two courses; except upon some great holidays 
iherc specified, in which he mav be served with three. 4 Comm. 170, 1 . 

LYEF-YELD, (i. e. GELD,) LEI -SILVER, A small fine or pe- 
cuniary composition, paid by the customary tenant, to the lord for 
leave to plow or sow, &c. Somn. of Gavel-kind, 

LYING-IN-HOSPITALS ; See Hos/utals. 

LYMPUTTA, a lime-pit, Cowcll. 

LYNDEWODE, ^Vas a doctor both of the civil and canon laws, 
and dean of the arches. He was ambassador for Henry V. into Por- 
tugal, anno 1422, as appeareth by the preface to his commentary 
upon the provincials. Coioell. 

LYNN, An act for regulating worsted-weavers and their apprcnti^ 
CC5 in the town o{ Lijnn, &c. See. ^tat. 14 8c 15 H. 8. r. 
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MAG 

M, Is ihc letter Nvith which persons convicted of Man-slaughto' 
are market! on the brawn of the left thumb. See stat. 4 II. 7. c. 13. 
MACK; Sec S/iices; Navigation Actn, 

MACE-GRli:i'E,or MACL-GREFFS, Alaehecarii.'] Such aswil- 
lingly buy and sell stolen flesh, knowinjj the same to be stolen. -flnV- 
forty c. 29: Croiv/iton's Juaiice of Peacc^fol. 193, Vide Le^es Imix^ c. 20, 

MACE-CAKIA, MACHEKUNA, Macci/a.'i The flesh-market 
or shambles. Cowdl. 

MACHECAUIUS, A butcher. CoivelL Leg- -Ed. Heg. c. 39. Stat. 
IVaU, \2 E. 1. 

MACHECOLLARE or MACHECOULARE,from the Fr. Ma*- 
checoulis.il To make a warlike dence, especially over the gate of a 
castlC) resemblinj^ a j^ratc through which scalding water or oHensive 
things may be thrown on pioneers or assailants. I Inst. 5. n. 

MACIO, A mason. Cowr/l. 

MACKAREL, May be sold on Sunday; atat. 10 cj" 1 1 /r. 
§ 29. 

MADDER', to be imported unmixed, 13^14 Car. 2. c. 30; re- 
pealed 1.5 Car. 2. c. 16. § 3. Tithes of Madder settled, *fa/*. 31 Geo. 
2.C. 12: 5 Geo. 3. c. 18. See title Tithes. Penalty of stealing, or 
destroying Madder-i-oots. Star. 31 Geo. 2. c. 35: to make satisfaction 
to the owner, and pay 10*. to the poor; and for the second oftence to 
be imprisoned (hree months. 

MADNING MONEY, Old Roman coins, sometimes found about 
Dunstable^ arc so called by the country people: they seem to retiun 
ihis name from Aiat^intum, used by the Enqx^ror Jntoninusy in his 
Itinerary, for Dunsiable. Camden. 

MADRIGALS, an old word, signifying country songs. Cowell. 

MAEREMIUM, from Fr. Mercsme.^ Properly signifies any sort 
of timber, fit for bulding; sen quodvis mati-rian. Cartamcde Firesta: 
Stat. C/aus. 16 Ed. 2. /«. 3. 

MAGBOTE or M.^GBOTE, from the Sax. Mtg. i. c. Cog7iatu4 
■Jf hote^ comfiensatio.^] A compensation for the slaying or murder of 
fine's kinsman, in aniicnt times, when corporal punishments for mur- 
der, t5'r. were sometimes commuted into pecuniary fines, if the 
friends and relations of the party killed were so satisfied. Leg. Canw 
'/, c. 2. 

MACiICK, AlagiOi Alecrowanfia.] Witchcraft and Sorcery. Sec 
Conjuration. 

M AGISTER. This title, often found in old writings, signified 
that the person to whom attributed had attained some degree ofemi- 
nency in scientia aliijua^ /ireeseriini literaria; and formerly those who 
ai'e now railed dortoy-n, were termed niagistri. 
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MAGISTRATE, magistral us.'] A Ruler; and he is said to be 
tuatos utrius</ut' tabula: the keeper or preserver of both tables of the 
law. If any magistrate) or minister of justice, is slain in the execu- 
tion of his office, or keeping of the peace, it is murder for the con- 
tempt and disobedience to the King and his laws. 9 Co. 

The most universal public relation by which men are connected 
together is that of government; namely, as governors and governed, 
or in other words as Magistrates- and Peo/i/t-. Of Magistrates some 
also are su/trcmc^ in whom the Sovercit^n Power of the State resides; 
others are subordinate, dcrivintj all their authority from the supreme 
Magistrate, accountable to hin\ for their conduct, and acting in an 
inferiorsecondary sphere. In all tyrannical Governments the Supreme 
Magistracy, or the ri-.^ht of both makhig and t nforcing' laws, is vested 
in one and the same man, or one and the same body of men: and 
wherever these two powers arc united together, there can be no pub- 
lic liberty. The Magistrate [or Magistracy] may enact tyrannical 
laws, and execute them in a tyrannical manner: since he is possessed, 
in quality of dispenser of justice, with all the power which as legisla- 
tor he thinks proper to give himself. But when the legislative and 
executive authority are in distinct hands, the former will take care 
not to entrust the latter witli so large a power as may tend to the 
subversion of its own independence, and therewith of the liberty of 
the Subject. In Kni^lund^ therefore, this Su/irtme Poiver is divided 
into two branches; the one Legislative^ to wit, the Parliament^ con- 
sisting of King, Lords, and Commons; the other Executive, consisting 
of the A7«§- alone. 

His Majesty's Great Officers of State, the Lord Treasurer^ Lord 
Chamh'riain, and principal Secrrtaries, or the like, arc not, in the ca- 
pacity of subordinate magistrates, in any considerable degree the 
object of our laws; nor have they any very important share of Magis- 
tracy conferred upon tliem; except that the Sccrdaritfi of Sfatc arc 
allowed the power of commitment in order to bring offenders to trial: 
I Leon. 70: 2 Leon. 175: Comb. US: 5 Mod. S U Sali: 347: Carl/:. 
291. See this Dictionary, titles C-jmiuitment; Arrest. As to the office 
and authority of the Lord Cliavrt llor and the other Judges of the su- 
perior Courts of Justice, see this Dictionary under those titles. The 
rights and dignities of Mayor.s and Jldemu ny or other Magistrates of 
particular Corporations, are more private and strictly municipal 
rights, depending entirely upon the domestic Constitution of their 
respective franchises. The Magistrates and Officers whose rights and 
duties are most generally in use, and have a jurisdiction and authori- 
ty dispcrsedly throughout the kingdom, are principally these, She- 
riff's; Coroncr.<<; Just ices nf the Peace; Constable.s; Surveyors of the 
Highways; and Overseers of the Poor. See all those titles in this 
Dictionary: and 1 Comm. c. 2. 

The negligence of public officers entrusted with the administra- 
tion of justice, makes tlie offender liable to be fined, and in very no- 
torious cases will amount to a forfeiture of the office, ii it be a bene- 
licial one. 4 Comm. 140. See further this Dictionary, titles Office; 
King; ParUamrnt ; Cowtahle^ S;c. 

MAGNA ASSISA KLICiENDA, A writ directed to the Sheriff^ 
to summon four law ful Knights before the Jilstices of Assise, there 
upon their oaths to choose twelve Knights of the vicinage. See. to pass 
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upon the great assise, between A. B. plaintifT, and C. D. defendant; 
kc. Reg, Orisr. 8. See titles Jury; Aasiae, 

MAGNA CARTA; 

The Great Chauter of Liher ties granted in the ninth year of 
King Hi ury 111. — It is so called, cither for the excellency of the laws 
therein contained, or because there was another Charter called the 
Charter of the Forctt^ established with it, which was the less of the 
two; or in ret^ard of the great troubles in obtaining it, and the re- 
markable solemnity in denouncing excommunication and anathemas 
against the breakers thereof: iyf.rlman calls it, Au^ualinbimum Jhitfli- 
rarum JJbcriutum iJi/iloma; '<Jf Sacra Anchora. 

Edward the Confessor granted to the Church and State several pri- 
vileges and liberties by Charter: and some were granted by the char- 
ter of King //en. I. Afterwards Siefihm^ and Hm. 11. confirmed the 
Charier of //e-n. 1: and Ricfi. I. took an oath at his coronation to ob- 
serve all just laws, which was an implicit confirmation of former 
Charters: King Jo/in took the like oath: this King, likewise, after a 
difference between him and the Pope, and being imbroiled in wars at 
home and abroad, granted the Charter first specifically known by the 
name of Mat^nu Carta dc Lihrrtatibun; but soon after broke it, and 
thereupon the Barons took up arms against him, and his reign ended * 
in wars. To him succeeded Hen. III. w ho in the 9th year of his reign 
granted the A/atfna Carta now given in our statute books. This he 
confiiTned by a Charter granted in the 2 1st year of his reign. In the 
37th year of his reign, after several breaches, and repeated confirma- 
tions of this Charter, King Henry III. came to IVeatminsteV'HaUy 
where in tlic presence of the Nobility and B'lshops, with lighted can- 
dles in their hands, Ma^na Carta was read: the King all that while 
laying his hand on his breast, and at last solemnly swearing faithfully 
and inviolably to ol)serve all things therein contained, as he was a 
Man, a Christian, a Soldier, and a King: tl\en the Bishops extin- 
guished the candles, and threw them on the groimd; and every one 
said, Thttfs let him he e.vdri^uisht d, o?}d ftink in licH^ ivho I'iolates thii 
Charter: u])on which the bells w ere set on ringing, and all persons by 
their rejoicing approved of what w as done. 

But notwithstanding this very solenm confirmation of this Charter, 
the very next year King Henry invaded the rights of his People, till 
the Barons levied war against him; and after various success, he con- 
finiied this Charter, and the Charter of the Forest, in the parliament of 
Maribridi^c^ and in the 52d year of his reign. The Charter of tfie 
Forest had been first granted in the 2d year, and more fully in the 9th 
year of King Hen. 111. His son, Ediv. I. confirmed both these Char- 
ters, in the 25th yei.r of his reign, made an explanation of the liber- 
ties therein granted to the People, and added some which arc new, 
called ./rticidi avftcr Carta.t: See the Statute book in the 25:h and 
29th of I. Mat^na Carta was confirmed more than thirty times 
afterwards. Co. I.itt. 81. bee this Dictionary, title Liberty, 

This excellent Charter, or body of law, at that time so beneficial to 
^hc Subject, and of such great equity, is the most antient written law 
of the land. It is divided into thirty-eight chapters; the 1st of which, 
after the solemn preangiblc of its being made for the honour of God, 
the exaltation of Holy Church, and amendment of the Kingdom, Stc. 
ordains, That the Church of EvAand shall be fiee, and all ccclc- 
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biastical persons enjoy their rij^lus and privileges. The 2(1 is of the 
nohilily, kni-^hts-scrvice, reliefs, Sec. The third concerns heirs, and 
their being in ward. The 4th directs guardians for heirs within age, 
who are not to commit waste. The 5lh relates to the custody of lands. 
Sec. of heirs, and delivery of them up when the heirs arc of age. 
The 6th is concerning- the marriage of iieirs. Tlie 7ih appoints do\w 
er to women, after the death of their husbands, a third part of the 
lands, Sec. The 8ih relates to sheriiTs and their bailiffs, and reciuircs 
that they shall not seize lands for debts w here there are goods, Sec. 
the surety noi to be distrained, where the principal is sufficient. The 
9th grants to Loytdon^ and all cities and towns their antient liberties. 
The lOlh orders, that no distress shall be taken for more rent than is 
due, See. By the 1 1th the Court of Common Pleas is to l)e held in a 
certain place. The 12ih gives assises for remedy, on disseii^in of 
lands, kc. The ISlh relates to assises of darrein presentment, brought 
by ecclesiastics. The l4th enacts, that no freeman shall be amerced 
for a fault, but in proportion to the offence; and by the oaths of lawful 
men. The 15th, no town shall be distrained to make bridges, Stc. but 
such as of antient times have been accustomed. The 1 6th is for re- 
pairing of sea-banks and sewers. The 17th prohibits sheriffs, coroners, 
Sec. from holding pleas of the Crown. The 1 8th enacts, that the 
King's debtor dying, the King shall be first paid his debt, Sec. The 
19th directs the manner of levying purveyance for the King's 
house. The 20th concerns castlcward, w here a knight was to be dis- 
trained for money for keeping his castle, on his p.eglect. The 2lst 
forbids sheriffs, bailiffs. Sec. to take the horses or carls of any person 
to make carriage without paying for it. By the 2 2d the King is to 
have lands of felons a year and a day, and afterwards the lord of the 
fee. Thie 23d requires wears to be put down on rivers. The 24th di- 
rects the writ /iracifie in ca/ii(e, for lords against tenants offering 
wrong. Sec. The 25th declares, that there shall be but one measure 
throughout the land. The 26th, inquisition of life and member, to be 
granted freely. The 27th relates to knight's service, petit-serjeantry, 
and other antient tenures; (taken away together v.ith wardship, Sec. 
by Stat. 12 Car. 2. c. 24. See title Temircs.) The 28th directs, that 
no man shall be put to his law, on the bare suggestion of another, 
but by lawful witnesses. The 29th, no freeman shall be disseised of 
his freehold, imprisoned and condemned, but hy judginent of /lis/icrrs, 
or by thf lavj of (he land. The 30th requires, that merchant strangers 
be civilly treated. Sec. The 3 1st relates to tenures coming to the King 
by escheat. By the 32d no freeman shall sell land, but so that the re- 
sidue may answer the services. The 33d, patrons of abbeys, Sec. shall 
have the custody of them in the time of vacation. The 34th, a woman 
to have an appeal for the death of her husband. The 35th directs the 
keeping of the county-court monthly, and also the times of holding 
ihe sheriff's torn, and view of frank-pledge. The 36th makes it un- 
lawful to give lands to religious houses in Mortmain. The 37th relates 
toescuagc, and subsidy, to be taken as usual. And the 38th ratifies and 
confirms every article of this great charter of liberties. 

The following is Ji/ucAsronc's summary of this celebrated Charter, 
and its occasion and effect. 

In King John*% time, and that of his son Hcnrij III. the rigours of 
the feodal tenures and the forest laws were so warmly kept up, that 
they occasioned manv insurrections of the Barons or principal Feuda- 
VoL. IV. 2 D 
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tories; which at last had this effect, ihiii at first Kiug^'v/m, and after- 
wards his son, con«rcnted to the two famous Charters oi' Etiglitfh liber- 
ties, Maffiiu Carta and Caria de I'cresttl. Of these the latter was well 
calculated lo rcdrcbs many grievances and encroachments of the 
Crown in the exertion of I orcs>t Law; and the former confirmed many 
lil)erlios of the Church, and redressed many grievances incident lo 
fcodal tenures, of no small moment at llic lime; though now, unless 
considered attentively, and with this retrospect, they seem but of tri- 
fling concern. 

But besides these feodal provisions, care was also taken by Magna 
Carta to protect the subject against other oppressions, then frequently 
arising from unreasonable amercements, from illegal distresses, oi 
other process for debts or services due to the Crown, and from the 
tyrannical abuse of the prerogative of purvevtince and pre-emption. 
It lixed the forfeiture of lands for felony in the same manner as it 
still remains; prohibited for the future the grants of exclusive fish- 
cries; and the erection of new bridges, so as to oppress the neigh- 
bourhood. With respect to private rights, it established the testamen- 
tary power of the Subject over part of his personal estate, the rest 
being distributed among his wife and children: It laid down the law 
of Dower as it hath continued ever since: and prohibited the appeals 
of women, unless for the death of their husbands. In matters of pub- 
lic police and national concern, it enjoined an uniformity of weights 
and measures; gave new cr.couragement to commerce, by the pro- 
lection of merchant strangers; and forbade the alienation of lands in 
mortmain. With regard to the admmisiration of justice, besides pro- 
hibiting all denials or delays of it, it fixed the Court of Common Pleas 
at IVcsfniinfitfr, that the suitors might no longer be harassed with 
following the King's person in all his progresses; and at the same 
time brought the trial of issues home lo the very doors of the free- 
holders, by directing assises to be taken in the proper counties, and 
establishing annual circuits. It also corrected some abuses incident 
to the trial by wager of law and of battel; directed the regular award- 
ing of inquests, for life or member; prohibiting the King's inferior 
Ministers from holding pleas of the Crown, or trying any criminal 
charge, whereby many forfeitures might otherwise have unjustly ac- 
crued to the Exchequer; and regulated the time and place of holding 
the inferior ti ibunals of Justice, the County Court, Sheriflf's fourn, 
and Court-leet. It confirmed and established the liberties of the city 
of Lomlonyaud all other cities, boroughs, towns, and ports of the king- 
dom. And lastly, (by which alone it would have merited the title that 
it bears, of the Cna/ Charter,; it protected every individual of the 
nation in the free enjoyment of his life, his liberty, and his property, 
unless declared to be forfeited by the judgment of his peers, or the 
law of the land. 4 Comm. c. .j3. //. 423, 4. 

The following are the words of the often-quoted 29th chapter of 
Magva Cartoj 9 J/cu. III. relating to the personal liberty of Eng- 
lishmen. 

" Aul/u.s lihcr homo ca/iia.'7/rj vcl im/iriAoneluVy ant dLsfstiniatur dr 
libcro tcncmcHto mo vel Ubertutibus vtl libi rii comui titduiihus suis^ aut 
utlagetury aut vxulit^ aut ali(/uo modo dcatruatur, tiec nu/tcr turn ibimuty 
m c 8u/irr eum mif trmuit, fim /u r h^q-uir judicium fiarium morum vclf^er 
legem terrx.—^Xulli vertdcmuoy nu//i iicgabimu»^ aut diffcrcmus rectum 
-treljusfidani" See An ther this Dictionary, title Libertu. 
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MAGNA PRECARIA, A t^rciit or general reap-day. And in 21 
Ji. 2, the lord of the manor oi Jlarroiv on the /.W, in Com. Middfe- 
sex^ had a cusloni thai by sunanons of his baiiifl'on a general reap- 
day, then called Mag^ua firecariay the tenant sliould do a certain 
ninnber of days' work for him; every tenant that had a chimney, 
being obliged to send a man. Pint. Purvey. /i. 145. 

MAGNA CENTUM, The great hundred, or six score. Chart, 
30 //. 2. 

M AC'.NUS PORTUS, The town and port of Portsmouth. 
MAIHEMATUS, Maimed or wounded. 

MAIiOMEKlA, The temple q{ Mahomet; and because the ges- 
tures, noise, and songs there, were ridiculous to the ChrUtraus, 
therefore they called antic dancing, and any thing of ridicule, a 
momerie. Alat. Paris. 

MAIDS. Taking them away unmarried, without consent of father 
or mother or their guardians, is punishable by .ttat. 4 isf 5 P. M. c. 
8. See this Dictionary, title Ciuardiun^ I. 1; Marriage; Ra/ie. 

MAIDEN ASSISES, Is when at any assises no person is con- 
demned to die. 

MAIDEN RENTS, A noble paid by every tenant in the manor of 
Buiith^ in Com. Padnor^ at their marriage; antiently given to the lord 
for his omitting the custom of MarchdOy (see title Mcrchet.) More 
probably a line for licence to marry a daughter. 

MAIGNAGIUM, Vv. nniigneny \. e. faber ararius.'] A brazier's 
shop; though some say it signifies a house. Lid. Pamea. § 265. 

MAIJIEM or MAYHEM, maihemium, from the Fr. mchaignc^ i. c. 
memhri mutHaitoiinn.']^ A Maim., wound, or corporal hurt, by which a 
man loseth the use of any member, proper for his defence in fight. 
As if a man's skull be broke, or any bone broken in any other part of 
the body; a foot, hand, finger, or joint of a foot, or any member be cut 
off; if by any wound the sinew s be made to shrink; or where any one^ 
is castrated; or if an eye be put out, or any foie-tooth broke, ^c. But 
the cutting off an ear or nose, the breaking of the hinder teeth, and 
such like, was held no Maihem by the Common Law; as they were 
not a weakening of a person's strength, but a disfiguring and defor- 
mity of the body. Glanv. lib. 4. c. 7i Bract, lib. 3. tract. 2: Britton^ c. 
25: 6'. P. C. lib. 1. f. 41. 

Maihem is accurately thus defined; the violently depriving another 
of the use of such of his members, as may rei>der him the less able 
in fighting, either to defend himself, or to annoy his adversary. Brit, 
t. 1 . r. 25: 1 Hawk. P. C. c. 44. 

Bj» the Antient Law of England^ he that maimed any man, whereby 
he lost any part of his body, was sentenced to lose the like part, mem- 
brum Jiro membro^ 3 Inst. \ 18: Brit. c. 25. But this went afterwards 
out of use; partly because the law of retaliation is at best but an 
inadequate rule of punishment, and partly because on a repetition ol 
the offence, the punishment could not be repeated: so that by the 
Common Law, as it for a long time stood, Maihem was only punish- 
able by fine and imprisonment. 1 Havjk. P. C. c. 44. § 3. Unless per- 
haps the offence of Maihem by castmtion, which all our old writers 
held to be felony; and this although the Maihem was committed upon 
the highest provocation, such as the party maimed being caught in 
adultery with the w ife of the offeiKk i St r Bra<f. fn U1: ht^r. 6?: 
C. 32; //. P 
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But subsc(j\iciiL stiiiutcs have put the crime and punisbuieiiL of 
Muihcm more out of doubt. 1 or fu st, by slat. 5 //. 4. c. 5, to remedy 
a mischief which then prevailed, of beating* wounding, or robbing a 
man, and then cutting out his tongue^ or putting out his njrs^ to pre- 
vent hint fix)m being an evidence against the ofl'enders, this offence 
is declared to be felony, if done of malice prepense; that is, as 
Cokr explains it, voluntarily, and of set purpose, though done ujion a 
sudden occasion. Next in order of time, is sfaf. 97 //. 8. c. 6; which 
directs that if a man sluxll maliciously and unlawfully cut off the ear 
of any of the King's subjects, he shall not only forfeit treble damages 
to the party grieved, to be recovered by actif)n of trespass at Com- 
mon Laws as a civil satisfaction; but also U)/. by way of fine to the 
King, which was his criminal amercement. The last statute, but by 
far the most severe and cft'cctual of all is, stat. 22 U' 23 C. 2. c. I, 
called the Covnifry Jrf; being occasioned by an assault on Sir John 
Covcufrij in the street, and slitting his nose, in revenge (as was sup- 
posed) for some obnoxious words uttered by hinj in Parliament. By 
this statute it is enacted, that if any person shall, of malice afore- 
thought, and by lying in wait, unlawfully cut out or disable the 
tojiguv^ put out an cijc^ slit the cut off a »?o^c or H/iy or cut off or 
disable any limb or member of any other person, with intent to maim 
and (iif{figure him, such person, his counsellors, aiders, and abettors, 
shall be guilty of felony, without benefit of clergy; though no at- 
tainder of such felony shall corrupt the blood, or forfeit the dower of 
the w ife, or lands or goods of the offender. 

If a man attack another, of malice aforethought, in order. to mur- 
der him, w ith a bill, or any such like instnnuent, which cannot but 
endanger the maiming him, and in such attack, happen not to kill, 
but only to maim him, he may be indicted of felony on this statute; 
and it shall be left to the jury on the evidence, whether there was a 
design to murder by maiming, and consequently a malicious intent 
to maim as well as kill, in which case the offence is M'ithin the 
statute. I Haivk. P, C. c. 44, § 6: JVoodburn and Cookers Ca. 6 St, 
Trials, 212. 

By 43 (i. 3. f. 58, any person who in England or Ireland^ shall 
wilfully, maliciously, and unlaw fully stab, or cut any of his Majesty's 
Subjects, with intent in so doin^, or by means thereof to murder or 
rob, or to maim, disfigure, or disable such of his Majesty's Subjects, 
or to obstruct, assist, or prevent the apprehension of the party stab- 
bing, iJ^c. or his accomplices, shall be guilty of Felony without 
clergy. — See more fully this Dictionar)-, title Mixchir/\AIalicious.) 

If the Maim comes not within any of the descriptions of the Act, 
yet it is indictable at Common Law, and may be punished by fine and 
imprisonment. Or an appeal may be brought for it at the Common 
Law , in w hich the parly injured shall recover his damages. Sec 
and title yJ/i/ieal of Muihnn. 1 Havjk. P. C. c. 44. § 6, /// 

In a case where a gentleman had apprehended a pickpocket, an 
accomplice followed and gave the gentleman a wound across the 
nose with a knife; this was held to be a slitting of the nose, and a 
maiming within the statute. — Carol's Ca. Leach, 83. It has been de- 
termined that if a man deliberately w atches an opportunity, and car- 
ries his intention into execution, he may be said to lie in wait; but 
where a person went up to a man stealing turnips, who immediately 
ctit him in the face, this was thought not to be a lying in wait within 
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:lie stututc. Tickner's Ca. Leach. 170. A wound or incision in the 
throat lias been held not to be a Maiming. Lee^n Ca. Lcac/ij 49. 

Maihem may be punished by indictment or appeal, or a remedial 
action ol" trespass, vi et armis^ may be brought to recover damages for 
the injury. 

When upon an appeal of Maihem, the issue joined is whether it be 
Maihem or no Maihem, this shall be decided by the Court, upon in- 
spection; for which purpose they may call in the assistance of sur- 
geons. 2 Ro. ^-ibr, 578. And by analoj^y to this it is, that in an action 
of trespass for Maihem, tlie Court (upon view of such Maihem as the 
plaintiff has laid in his declaration, or which is certified by the Judjjes 
who tried the cause, to be the same as was given in evidence to the 
Jury) may increase the damages at their own discretion. I Sid. 108. 
As may also be the case upon view of an atrocious battery. Hard. 408; 
See I Wits. 5: 1 Bamcsy 106: See Afi/ieal of Maihem. 

A person who maims himself that he may have the more colour to 
beg, may be indicted and fined. I In&t. 127. And by the like reason, 
a person who disables himself that he may not be impressed for a 
soldier. Bum. J. 

MAII INDUCTIO, An antient custom for the priest and people 
of country villages to go in procession to some adjoining wood on a 
Alay-day morning; and return with a may-pole, boughs, flowers, gar- 
lands, and other tokens of the spring. This may-game, or the rejoicing 
at the coming of the spring, w as for a long time observed, and still is 
in some parts of England: but it was condemned and prohibited in the 
diocese of Lincoln.^ by bishop Grosthrad. 

MAIL, macula.^ A coat of mail, so called from the Fr. maillc^ 
which signifies a square figure, or the hole of a nel; so maille de 
haubergeo7is was a coat of mail, because the links or joints in it 
resemble the squai*es of a net. Mail is likewise used for the leathern 
bag wherein letters are carried by the post, from bulga^ a budget. 

MAILE, Antiently a kind of money; and silver halfpence were 
termed mailes. 9 Hen. 5. By indenture in the Mint, a pound weight 
of old sterling silver was to be coined into three hundred and sixty 
sterlings or pennies, or seven himdrcd and twenty Mailes or half- 
pennies, or one thousand four hundred and forty farthings. Lownds'.^ 
Kas. on Coin, 38. See title Black-v:ail. 

MAIMING. See Maihem. 

MAIX AD, A false oath, or perjur)-. Leg. Inx, c. 34. 

MAINE-PORT, In manu portatum.'] A small tribute, commonly 
of loaves of bread, which in some places the parishioners pay to the 
rector of their church, in recompencc for certain tithes. Cotvelt. 

This mainport bread was paid to the vicar of Blyth. Sec ^intiq. of 
JSTottinghamfihirt'y fx. 473. 

MAINOVRE, or AJainauvre, from the Fr. main, i. e. manua, and 
muvrevy o/icrari.^ Handy -work; some trespass committed by a man's 
hand. See nfat. 7 R. 2. c. 4: Brit. 62; and the succeeding g^iicle. 

MAINOUR, or .V! ANOUR, or MEINOUR; from the Fr. manicr, 
i. e. manu traciarr.^ In a legal sense denotes the thing taken away, 
found in the hand of the thief who taketh away, or stealeth. Thus to 
be taken with the Moinoury PL Cor.fol. 179, is to be taken with the 
thing stolen about him: And again/o/. 194; It was presented, that a 
thief was delivered to the sheriff or viscount, together w ith the Mai- 
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7io«r; and again, /o/. 186, If a man be indicted, ihal lie I'cloniouslp 
stoic the goods of another, where, in truth, they arc his own goods, 
and the goods be brought into the court as tlie Mainour; and it be 
demanded of luni, what he saith to the goods, and he disclaim them; 
though he be acquitted of the felony, he shall lose the goods. Coweli. 

Thus the Court of ^^/fff/iWf'w/.? in the Forest may attach all of- 
fenders against vert and venison, by their bodies, if tiiken with the 
jV/rt/woM/-, iluii is, in the very act of killing venison, or stealing wood, 
or preparing so to do; or by fresh and immediate pursuit after the 
act is done; else they must be attached by their goods. Carth. 79: 4 
hist. 289. 

One mode of prosecution, by the Common Law, without any pre- 
vious finding by a Jury, was when a thief was taken with the Mainour; 
that is, with the thing stolen upon him, in munu; for he might, when 
so detected, .//a.^Tffw/f delicto^ be brought into Court, arraigned and 
tried without indictment. But this proceeding was taken away by 
several statutes in the reign of Edivard III. though in Scoiland a 
similar process remains to this day. Sec 2 Hal. P. C. 149: 4 Comm. 
c. 23. /?. 307, and title Court -Lcet. 

MAINPERNABLE, That may let to bail: sec stat. West. I. 3 
I.e. 15: and this Dictionary, titles Bail; Main/irize. 

MAINPEKNOUS, jnanuca/itores."] Are those persons to whom a 
man is delivered out of custody or prison, on their becoming bound 
for his appearing, Is^c. which, if he do not do, they shall forfeit their 
recognizances; and they arc called Mafiuca/Uore8yhcc?iusc they do as 
it were manu cafiere isf ducerc cafitivum r cuatodia vel /irisona. 

MAINPRISE, viayiucafitio^ from tlic Er. wa/«, i. e. rnantia ^ pris, 
cafitufi.'] The taking or receiving of a person into friendly custody, 
who otherwise miglu be committed to prison; upon security given 
that he shall be forthcoming, at a time and place assigned. Thus to 
let one to Mainprise is to commit him to those that undertake he 
shall appear at the day appointed. Old Xat. Br. 42: X. B. 249. 

Manvjood makes this diflcrence between Alain/irise and Bail: He 
that is main/irised is said to be at large, after the day he is set to 
Main/iriscy until the day of his appearance; but where a man is let to 
bail by any Judge, b'r. until a certain day, there he is always account- 
ed by the law to be in their ward of time; and they may, if they will, 
keep him in prison, so that he that is so bailed shall not be said to 
be at large, or at his own liberty. Alanivoodj/i. 167. 

A man under Mainprise is supposed to go at large, under no 
possibility of being confined by his sureties or mainpernors, as in 
rase of bail. 4 Inxt. 179. Mainprise is an undertaking in a certain 
sum; bail answers the condemnation in civil cases, and in criminal, 
body for body. Scd. r/u. If this, as to body for body, is now^ law? If it 
is, it is never put in force. 

Mainprise may be where one is never arrested, or in prison; but 
no man is bailed but he that is under arrest, or in prison, so that 
Mainprise ;s more large than bail. //. P. C. 96; lVood*s Inst. 582, 618. 
Upon a ca/tiaa or exigent awarded against a man, he shall find 
Mainprise Ibr his appearance: and if the defendant make default, 
his manucaplors arc to be anserced, c^c. And a bill of Mainprise, 
acknowledged and put into Court, is good, though it be Dot inrollcd. 
Jrnk. Cent. 129. 
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There is an aoticnt writ of Mainprise, whereby those who are 
bailable, and have been refused the benefit of it, may be delivered 
out of prison. Res. Orig, 269: F. A*. /?, 250. 

The writ of Mainprise, Matincafitio^ is a writ directed to the She- 
liff, (either i^enerally when any man is imprisoned fur a bailable of- 
fence, and a bail hath been refused; or especially, when the ofiVnce 
or course of puni^>hment is not properly bailable below,) command- 
ing him to take sureties for the prisoner's appearance, usually called 
Main/temors^ and to set him at large. jV. B. 250: 1 /ful. P. C. UK- 
Co. JUtil M. c. 10: And sec 2 HavA. P.C,c.\b,% 30. 

Mainpernors diiVer from bail, in that a man's bail may imprison or 
surrender him up before the stipulated day of appearance; mainper- 
nors can do neither, but are barely sureties for his appearance at the 
day. Bail are only sureiies that the party be answerable for the spe- 
cial matter for which they stipulate; Mainpernors are bound to pro- 
duce him to answer all charges whatsoever. 3 Co ;/»;;/. c. 8. /i. 128, cites 
Co. Bail (jr M. c. 3: 4 179. 

Of the writ of Mainprise little notice is taken in the late books; 
yet the law relating; to it seems to be still in force in many cases; and 
consequently in such cases those who arc bailable, and have been 
refused the benefit of the bail, may still, by virtue thereof, be de- 
livered out of prison; (upon their finding sureties to the Sherifi'that 
they will appear and answer to the crimes alleged against them, be- 
fore the Justices, in the writ mentioned, isfc.) as those who are im- 
prisoned for a slight suspicion of felony, or indicted of larceny 
before the Steward of a leet, or of trespass before Justices of peace j 
and many other persons. 2 Haivk. P. C. c. 15. § 29. 

MAINSWORN; Sec Ma/c-swGrn. 

MAINTAINORS, Are those that maintain or second a cause de- 
pending between others, by disbursing money, or making friends, 
for either party, c5'c. not being interested in the suit, or attorneys 
employed therein. Sfat, 19 //. 7. r. 14. See title mainlcnajicc. 

MAINTENANCE, manutenmtia.^ The unlawful taking in hand, 
or upholding of a cause or person; metaphorically drawn from the 
succourijig of a young child that Icanis to go by one's hand; and in 
law is taken in the worst sense. See stat. 32 //. 8. c. 9. Also it is used 
for the buying or obtaining of pretended rights to lands. Stat, Ibid. 

Maintenance is an offence that bears a near relation to Barratry; 
being an officious inlcrniLddling in a suit that no way belongs to one, 
by maintidning or assisting eiilier party with money, or othcrwiscj 
to proseciite or defend it ; a practice that was greatly encouraged by 
the first introduction of Uses. 4 Comm. c. 10.//. 134. 

Maintenance is either ruralif/, in the country; as where one assists 
another in his pretensions to lands, by taking or hohling the posses- 
sion of them for him; or where one stirs up quarrels or suits in the 
country: or it is curia/is in a court of justice; where one officiously 
intermeddles in a suit depending in any court, w hich no way belongs 
to him, and he had nothing to do with, by assisting the plaintiff or de- 
fendant with money or otherwise, in the prosecution or defence of any 
such suit Co Lit. 368: 2 Inst. 213: 2 Jiol. J6r. 115. And he who 
fears that another will maintain his adversary, may, by way of preven- 
tion, have an original writ grounded on the statutes prohibiting him 
so to do. 1 //a7yX-. P. C. r. 83. § 42: Hrg. Oritr. 182. 

Wfio arc guilfu 'if Maintaiancc'^^ot only he who lays out hih 
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money to assist another in his cause, but he that by liis friendship or 
interest saves him that expense which he might otherwise lie put to, 
is guilty of Maintenance. Dro. Mainten. 7,14, 17, C^r. And if any 
person ofliciously give evidence, or open the evidence without being 
called upon to do it; speak in the cause, as if of counsel v/ith the par- 
ty; retain an attorney for him, b'c . or shall jjivc any public counte- 
nance to another in relation to the suit; as where one of threat power 
and interest says that he will spend twenty pounds on one side, tJ'c. or 
such a person comes to the bar with one of the p;irtics,and stands by 
him while his cuuse is tried, to intimidate the Jury; if a Juror solicits 
a Judge to give judgment accortlinv^ to tlic verdict, after which he 
hath nothing more to do, c^r. ihesc acts arc muintenauce. 1 Hawk. 
P. C. c. 83. lint couwbel muy speak as amicus curia:. — A man cannot 
be guilty of Maintenance, m respect of any money given by him to 
another, before any suit is actually commenced: nor is it such to give 
another advice, as to what action is proper to be brought, \\'))\x\ method 
to be taken, or what counsellor or attorney to be emj loyed; or for one 
neighbour to go with another to his counsel, so us ho ^to not give him 
any money: and money may be lawfully given to a poor man, out of 
charity, to carry on his suit, and be no maintenance: Attorneys may 
lay out their nujney for their clients, to be repaid again; but not at 
their own expense, on condition of no purchase no pay, if they carry 
the cause or lose it. J'/!z. Mainttn. 18: 3 liol. Abr, 118: 2 hint. 564. 

Ifamanniay maintain the suit of his near kinsman, servant, or 
poor neighbour, out of chanty and compassion, with impunity. 4 
Comm. 134. See 1 Hawk. P. C. c. 83. §20, 35. Whether an attor- 
ney's laving out money for his client be maintenance. See Frrem. 
71, 81. ' 

It is said that if a man of great power, not learned in the law, tells 
another who asks his advice, that he hath a good title, it is Mainten- 
ance. 1 Hcvjk. P. C. c. 83. § y. In case any person who is nolawyer, and 
that hath no interest in the catisc, shall take upon him to do the part 
of a lawyer, this will be unlawful Maintenance. And after a suit is 
begun, no man may encourage either of the parties, or yield them 
any aid or help, l>y money or the like, but he halh that interest there- 
in: but to lend another money to maintain his law-suit, is not Main- 
tenance. 22 // 6. 6: ly k'a, 3: 2 Shc/i. .4hv. 406. If a person hath 
any interest in the thing in dispute, though in contingency only, he 
may lawfully maintain an action relating to it; as if tenant in tail, or 
tor life, be impleaded, he in reversion or remainder, is^c. may main- 
tain the defence of the suit, with his own money; and a lessor may 
lawfully maintaiii his lessee. 2 Kol, Abr. 115. A lord may justify 
maintaining a tenant, in defence of his title; and the tenant may 
maintain his lord: one bound to warrant lands, may lawfully maintain 
the tenant impleaded; and a man may maintain those who are en- 
feoftcd of lands in trust for him, concerning those lands, cJ'c. An heir 
apparent, or the husband of such an heir, may maintain the ancestor 
in an action concerning the inheritance of the land whereof he is 
seised in fee; a master may maintain his servant, and assist him 
with money, but not in a real action, unless he hath some of his wa- 
ges in his hands; and a servant by a reason of relation may maintain 
his master in all things, except laying out his own money in the mas- 
ter's suit. 1 Hawk. P. C. c. 85: I Iitst. 368. 

Hotv /mm kafjlc. — By the Common Law. persons guilty of Main- 
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tenance may be prosecuted by indictment, and be fined anct imprison- 
ed; or be compelled to nmke sf\iisfaction by action, ^c. And a court 
of record may commit a man for an act of maintenance done in the 
face of the Court. Hvtl. 79: I Inst. 368. 

By fitat. ITtsnn. 1. 3 AW. I. c. 23, None of the King*s officers shall 
maintain picas, or suits, in the K inch's court, for lands, ^^'c. under 
covenant to have purl thereof, or any profit therein. And clerks of Jus- 
tices are not to take part in (juarrcls, or delay ri|^ht,on pain of treble 
damages. By star. I Ed. 3. s(. 2. c. U; further enforced by star. 20 
JCd. 3. r. 4, None of the King's ministers, nor no great man of the 
realm, by himself nor by any other, by sending of letter or otherwise, 
nor none other person, great or small, shall take upon them to main- 
tain quarrels, to the let and disturbance of the common law. The 
King's counsellors, officers or servants, or any oiher person whatso- 
ever, shall not susti/m quarrels by Maintenance, upon pain to lose 
their offices and services, and of imprisonment and ransom. Slat. \ 
R. 2. c. 4. No person whatsoever shall unlawfully maintain any suit 
concerning lands, or retain any person for Maintenance, by letters, 
rewards, or pro-niscs, under the penalty of 10/. for every offence, to 
be divided between the King and the prosecutor. Star. 32 //. 8. c. 9. 

Wfiat ri^htft ami liileny '&c. art' loithin the meaniti!^ of the laiv 

Maintaining suits in the spiritual court, is not within the statutes re- 
lating to Maintenance. Cro. Kliz. 549. But Maintenance in a Court- 
baron, is as much within the purview of the sKit. I R. 2, as Mainte- 
nance in a court of Record. — A pretended right to copyhold lands 
sold, is within the statute of 32 11. 8. c 9. 4 Re/t. 26. If ^7. be owner 
of land in possession, and another who hath no right granteth the land; 
although the grant upon it be void, yet the grantor and grantee arc 
liable to this statute. I luat. 369. So where he that hath a pretended 
right, and none in truth, shall get the possession wrongfully, and then 
sell the land, isfc. But a remainder-man in fee may obtain the prc- 
tenckd title of a stranger. I Inst. 369: 3 Inftt. 76, 77. And a person 
who hath good right and title, at the time of the bargain or lease, 
will not be within the above statute, although neither he nor his an- 
cestors have been in possession thereof, iJfc. for a year before. Plotvd. 
47: Dyrry 74. 

If a person make a lease to try a title in ejectment, unless it be to 
a great man, it is out of the statute. 1 In^t. 369: /Ji/e.-, 374. A les- 
sor having good right to land, but not in possession, made a lease of 
it, and did not seal it on the land; it v. as adjudged within the stat. 32 
Hen. 8. c. 9: I Leon. 166. 

The law will not suffer any thing in action, entry, t5*c. to be grant- 
ed over; this is to prevent titles being gnmed to men of substance, 
to oppress the meaner sort of people. I /w*/. 214. Where a bond 
was given for performance of covenants in a lease, and after the cov- 
enants being broken, the lessee assigned both the lease and bond to 
another, and then tije assignee put the bond in suit; this was held 
Maintenance; so it would have been if the lessee had assigned the 
bond and not the lease, and aficrwaixls the covenants were broken, 
and the bond put in suit. Godb. 81:2 Xth. Abr. 1142. Sec further 
on this subject, 1 Hav.^k. R. C. c. 83: Vin. Abr, title Maintenance: and 
this Dictionary, titles Chomfivrty; Embracery^ Isfc. 

MAJORIT Y. The only method of determining the acts of many, 
i's by a Majority: the major part of members of parliament enact laws. 

2 R 
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and ihc majority of electors choose members of parliament; the act 
of the major \)iirt of any corporation, is accounted the act of the cor- 
poration; and where the majority is, there, by tlie law, is the whole. 
Sec Staf. 19 Hen. 7. c.7: ^tuJ. C'jvi/tan. 25. 

IMAJOH, A mayor, doth not come from the Lat. major, but from 
an old Kni^tihh \ ord nmier^ i. /totetita/f. CowU. See Mayor. 

MAISNADA, a family, quum ntanaionaia. Mei^ne; Mon. Jngl. 2. 
^19. 

MAISON I)K DI1\U, A monastery, hospital, or alms-house. All 
hospitals, Mai son ft dc DicUy and abiding places for poor, lame, and 
im|K)tent persons, crecte<l by the statute 39 J'Uiz. c. 5, or at any time 
since founded, according to the intent of that statute, shall be incor- 
porated and have perpetual succession, b'c. Slaf. 21 Jac. 1. r. 1. Sec 
title Hon/ifiah; Cor/toraiion. 

M.MSURA, A house or mansion: a farm; from the I'r. 7«a/«o?i. 
MkS. yintu/. 

MA JUS JUS, Is a writ or law proceeding in some customaiy ma- 
nors, in order to a trial of right of land: and the entry in tlie old books 
is thus: Ml hanc curiam vent! A. B. in firofiria /temona sua cf dat Do- 
fnino, ijfc. ad vidcnd. Rutid. Curia. Et fietit inguirtndy utrum ifine ha- 
btat Majusjus, in uno mrmuagio^ Ifc. lit super hoc homag. dicuntyifc. 
Ki libro M^. J'l/dsco/i. Htrrf. temfi. Ed. 3. 

M AKK» Eaccrc.'] To perform or execute; as to make his law, is to 
perform that law which he hath formerly bound himself to: that is, 
to clear himself of an action commenced against him, by his oath, and 
the oaths of his neighbours. Old jVat. Brrv. 161: AV/c/ir/;, 192. This 
anlicnt law .seems to have been borrowed from the Eeudisis, who call 
those men that came to swear for another in this case Sacrommtales. 
See Hjioman. The formal words used by him that wtff/t his lav, wei^c 
commonly these, Hiar, O ye Justices, that Ida not oive this sum of mo- 
ney demanded, neither in all nor any part thereof, in manner and form 
declared. So help me God, and the contents of this book. Hence proba- 
bly, To make oath, is to take oath. 

MAKE SERVTCKS .\nu CUSTOMS, to perform them. Old Xat. 
Br. 14. 

MALA, A male, ov port-mail, a bag to cari7 letters, ^iT'c. Old A. Ji. 
14. 

MALAXDRINUS, A thief or pirate. Walking. 388. 
MALBERGL, Mons placiti, A hill where the people assembled at 
a court, like our assizes; which by the Scots and Irish arc called par- 
ley-hills. Du Canj^e. 

MALl'XREDI rUS, One of bad credit, who is suspected, and not 
to be truslcil. EL fa, lib. 1. c. 38. 

My\LEDIC'J'I()N, maledictio.] A curse >vhich was anticntly an- 
nexed to donations of huuls made to churches and religious houses^ 
against those v. ho should violate their rights. Si tjui.s uutem (yuod 
7ion oplamuH ) hanc 7tostram donationem infringcre tt mptaverit.,per' 
pcfisuk ut gelidi-i ((lacia'umjiutibus ct malignorum spirituum; terribilea 
tormentorunt cruciafus cvaaisse non (/uitscat, nij,i prius in regius pani- 
teritiit gemitibu.9, et pura cmendationc enn ndaverit. Chart. Reg. jithel- 
atani Mona.st. de IViUune, An7io 933. And we read in a charter of 
WiUiuui de Warren, Earl of Surry: Venientibus contra ha:c et deatru- 
entibus ea, occurrat Veus in gladio ir.v et furoris et vindicta et Male- 
di(;tionis atern,c: Scrvantibua autcm hxc ct dtfi Jtdentibus ca, occurrat. 
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Uetu til /iacr, (fraciti et mt.scrccordia ct salult cterna. Amen, Amen, 
Amen. 

MALESWORN, More accurately perhaps Malanvorn; sometimes, 
more corruptly still, Muhisworr,. In the North signifies forsworn. 
SrovjJiI. 4: //oA. 8. 

M ALETEXT, Is interpreted to be a toll for every sack of wool, 
by statute: Nothing from henceforth shall be taken for sacks of wool, 
by colour of ^lalctcnt, Sec. Hiar. 25 Ed. I.e. 7. 

MALFEASANXE; from the Fr. malfairey i. e. to ofTencl.] Is a do- 
ing of evil, or transgressing. 2 Cro. 266. 

MALICE, Is a formal design of doing mischief to another; it dif- 
fers from hatred. 2 Inst. 42. In murder, it is Malice makes the 
crime. See title Hoivicidc 

MALICIOUS MISCHIEF; See Mischief. 

MALIGNARE, To malign, to slander; it has been interpreted to 
maim; See Z.r^'-. \.ca/i. 11. 
MALIGNUS, j. e. Diaholu.t. 

MALO GRATO, In spite; unwillingly. Hence the French mals^rr^ 
and the old English maugrc. Libcrlatcm eccksia^ '<!fc. malo grato sta- 
bilierunt^ i. e. he being unwilling. Mat. Paris, 1245. 

MALT. By stat. \2.in7i.st. 1. r. 2, No Malt shall be imported on 
pain of forfeiting the same, and the value thereof. And by the same 
statute, a duty of 6d. a bushel was laid upon all Malt made in Eng- 
land; under the management of the Commissioners of Excise. This 
was continued by annual acts, and additional duties were also imposed 
by several acts, which were all repealed by the Consolidation-Act, 
Stat. 27 Geo. 5. r. 13. Under the annual Malt Jets, Malt is subject to 
a»duty of 6d. per bushel in England, and 3d. per bushel in Scotland. 
By the Annual Acts, for imposing the duties on pensions, offices, Sec. 
(passed since the Land Tax was rendered permanent, See this Diet, 
title Land Tajc;) Malt is also subject to 9ld. in England; and 4|rf. 
in Scotland. By 43 Geo. 3. r. 69, a permanent duty of Is. \Ul. is 
imposed on all Malt made in Great Britain: and a further duty of 2s. 
per bushel (during the war) was imposed by 43 Geo. 3. r. 8 I. 

Various regulations have been from time to time made by Statute 
to regulate the making of Malt, and to enforce the payment, and to 
avoid the evasion of the duties. 

Bad Malt shall not be mingled with good, uiulcr penalties. Malt is 
to be three weeks in making and drying; except in June, Julij, and 
Jugust, and in those months not less than seventeen days; and 
half a peck of dust must be taken out of every quarter, by skrcen- 
ing, ^c. before it shall be offered to sale, on pain of forfeiting 20f/. 
Jier quarter. [This has been altered occasionally by temporary sta- 
tutes. Sec 41 Geo. 3. CJ. B. c. 6: 41 Geo. 3. U. K. r. 31.] Where bad 
IMalt is made, or bad Malt shall be mixed with good, a constable 
by the direction of a Justice of Peace, may search for ihe same, and 
order it to be sold at a reasonable price, i^c. Stat. 2 t?* 3 Ed. 6. c. 
10. 

Malsters arc, once a month, to make an entry at the Excise Of- 
fice of all Malt made, under the penalty of 10/. and to pay the duty 
in three months, or forfeit double value: and if any malsters alter their 
steepingvessclswiihout giving notice, or shall use any priv.ite cistern, 
they shall forfeit 50/. Also concealing Malt from the sight of the gau- 
gcr, is liable to a penalty of 10*. per bushel, and wetting barley any 
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where but in the cistern, incurs a forfeiture of '2.i. Od. a bushel, is^r. 
Hut Justices ot Peace have i>o\vcr to mitigate the penalties and for- 
feitures, Stat. \2Jnn, st. I. c. 2. See also 6Va/A. I Geo. I W.2. c. 2: 
12 Geo. I. c. 28: 2 Gco.2. c. 1: 33 Gro.2. c. 7: 1 Geo. 3. c. 3: 3 Gro. 
3. c. 13. Malt made for exportation is discharged fron^ duty; yet it 
must be entered, and kept secrete (separate) from other Malt, on 
pain of 50/. and w hen made shall be put into storehouses with two 
locks, and not delivered out without presence of an officer, b'c. Stat. 
12 Geo. 1. f. 4: and sec stats. 33 Geo. 2. c. 7: 1 Geo. 3. c. 3. Every 
malster is to take out a licence, and pay for the same from 5«. to 31. 
in proportion to the quantity of Malt made by him. Stat. 24 Geo. 3. c. 

•n. 

Obstructing any officer of Excise in tlie execution of his duty, in- 
curs a penalty of 10/. Stal. I Geo. 1. ttt. 2. c. 2. 

Sec 41 Geo. 3. (U. K.)c. 91; 46 Geo. 3. c. 139: for making further 
regulations and increasing the penalties under 12 Jn. against frauds 
in making, wetting, or pressing Malt. 

Malt may not be imported into Ireland; See Irish Act, 32 Geo. 3. 
r. 20; iJJ" atot. 44 Geo. 3. c. 89, — As to regulations respecting making 
Malt in Irriandy see 45 G(0. 3.c. 53: 46 Geo. 3. c. 57. 

MALT MULNA, a quern or Malt-mill. Mat. Farin^a Live* of 
the Abbots of St. Jibaris; ifc. 

MALT -SHOT, Malt -Scot, Some payment for making Malt. Som- 
ner of Gavelkind^ fi. 27. 

MALVEILLES, from Fr. malvoillancc.'] Is used in our antient 
records for crimes and misdemeanors, or malicious practices. Record. 
4 Ed. 3. 

MALVEISA, A warlike engine to batter and beat down walls. 
Matt. Parifi. 

MALVEISIN, Fr. mauvais vouirty malun vicinusy'] An ill-neigh- 
bour. 

MALVEIS PROCUROUS, Are understood to be such as use to 
pack Juries, by the nomination of either party in a cause, or other 
practice. .7r//c. hn/ier Chart, lap. lO. 

MALUM IN SE, Our Law-books make a distinction between ma- 
lum in se and iiialutn /irohibiiuin. Vaugn. 332. All offences tX Com- 
mon Law generally are mala in sr; but playing at unl.^Nvful games, 
and frequenting of taverns, is'c. are only rnala firohibita to some per- 
sons, and at certain times, and not mala in se. 2 Kol. .,'Ibr. 355: Sec 1 
Comm. Introd. § 2. and Chriistian\ notes there. 

MAN, Isle of. An Island of^'thc coast of Cwnberlands JVestmore- 
tandy and Lancashirr^ in the Channel that parts Inland from En- 
gland. 

This Island wcis a distinct territory from Englafulj and out of the 
power of our Chancery, or of original writs which issue from thence. 
And in the case of the Lari of Verbuj it wus adjudged, that no man 
had any iiilicriiance in this Isle, but the Earl and the IJishop; and 
that tht y are governed by laws of their own, so liial no siiitute made 
in England did bind there without express words, in the s;ime man- 
ner as in Irt landy 1 Inst. 9: 4 /w.s/, 284: 7 Ee/i. 21:2 . 'wr/. 1 15. 

According to /UacL^itoJUy it seems that this distinction is still pre- 
served; he stales that it /* a distinct tcrs itory from Eyiglcnd^ and w 
not governed by our laws; neither doth any Act of Purliwment ex- 
tend to it, unless it be particularly named therein; and then an As^ 
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of Parliament is binding there. I Comm. 105: Inirod. § 4: cites 4 
Imt. 284: 2 ^m/. 116. 

It was formerly a subordinate feudatory kingdom subject to the 
kings of A''orivay; then to King John and Htnry III. of England; af- 
terward to the Kings of Hcotland; and then again to the Crown of 
jKngland; and at length we find King Henry IV. claiming the Island 
by right of conquest, and disposing of it to the Earl of A'orthumbvr- 
iandy upon whose attainder it was granted (by the name of the Lord- 
ship of A/an) to Sir Jo/in dr Starileyy by letters patent, 7 I/tn. 4. In 
his lineal descendants it continued for eight generations, till the 
death of Ferdinandoy Earl of Derby^ A. D. 1594; when a contro- 
versy arose concerning the inheritance thereof, between his daugh- 
ters and WiUiam his surviving brother; upon which, and a doubt that 
was started concerning the validity of the original patent, the Island 
was seized into Queen Klizabcfh^a hands, and afterwards various grants 
were made of it by King James I. All which being expired or surren- 
dered, it was granted afresh in 7 Juc. I. to iri/iiam Earl of IJerbyy 
and the heir's male of his body, with remainder to his heirs gene- 
ral: and by a private Aci of that year, c/ia/i. 4. confirmed and assu- 
red to the right heirs of James Lord Utanleyy seventh Earl of Dcrbyy 
with a restraint of the power of alienation. On the death o{ Jamea^ 
the late Earl of Dcrbyy A. D. 1735, the male line of Earl IVilUam 
failing, the Duke oi At holt succeeded to the Island, as heir-general 
by a fenuile branch. In the mean lime, though the title of Ki7}g had 
long been disused, the Earls of Derby ^ as Lords of Man^ had main- 
tained a sort of royal authority therein, by assenting to or dissenting 
from laws; and exercising an appellate jurisdiction; yet though no 
Englhh writ or process from the Courts of IVcsdmnater was of any 
authority in Many an appeal by from a decree of the Lord of the 
Island, to the King o{ Great Britain in council. I P. U'ms. 329. But the 
distinct jurisdiction of this little subordinate royalty being found in- 
convenient for the purposesof public justice, and for the revenue, (it 
affording a commodious asylum for debtors, outlaws, and smugglers,) 
authority was given to the Treasury, by s/ar. 12 (Jeo. I. r. 28, to 
purchase the interest of the then proprietors for the use of the 
Crown; Avhich purchase was at length completed in the year 1765, 
and confirmed by */ar*. 5 Geo. 3. r. 26, 39, the first of which is called 
the Vesting Act, the latter the Regulating Act; whereby, in consi- 
deration of the sum of 70,000/. the whole Island and all its depen- 
dencies so granted as aforesaid, (except the landed property of the 
AthoU family, their manerial rights and emoluments, und the patron- 
age of the bishopric, and other ecclesiastical benefices,) arjj unalien- 
ably vested in the Crown, and subjected to the regulations of the 
British Excise and customs. 

By 45 Geo. 3. c. 123, a further compensation was made by paying 
to the Duke of Athoily and the heirs general of the seventh Karl of 
Derby y an annuity equal to one fourth of the revenue of the Customs 
at that lime arising within the Me of Man: to be paid annually out 
of the British Consolidated Fund. 

Some temporary regulations as to the trade of the hie of Man., 
were made by 38 Geo. 3. r. 63; continued by subsequent acts (the 
last 44 Geo. 3. c. 86.) By 4 5 Geo. 3. c. 99; a permanent Act, " foi 
regulating and encouraging the trade, for the improvement of the 
revenue and prevention of smuggling to and from the Isle of Man;** 
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the Commissioners of Customs in Eiiglund and Scotland respective- 
ly, arc impourred to grant licenses for importation from any place 
into the port of Doiii^las in the hie of Man^ of certain quantities of 
wine, brandy, and geneva: and from Great Britain of certain quan- 
tities of rum, lea, coffee, and tobacco, in British built vesselsof not 
less than 50 tons burthen. § I: 17, 18. By this Act certain du- 
ties were imposed on such importation into the Island, § 2, 5. Li- 
censes may be granted for exportation of live sheep to the Island 
of Great Ih iinin not exceeding 100 fter ylnnitrn. §8, 9. All regula- 
tions relating to import or export of goods are extended to the 
Island: and some new regulations made for preventing any illicit 
traffic k. § 22, isfc. 

The Uishoprick of Man or Sodor, or Sodor and Alau, was for- 
merly within the province of Canterbury, but annexed to that of 
York, by 3{at. 3.1 N, 8. c. 31. 

The mat. 6 Geo. 3. c. 50, extends the stat. 29 Car. 2, relating to 
taking affidavits in the country, to the /file of Man, and empowei-s 
the King to appoint ports therein for landing and shipping 
goods. The stat. 7 Geo. 3. c. 45, encourages and regulates the trade 
and manufactures of Man. Stat. 1 1 Geo. 3. c. 52, provides for re- 
pairing its harbour; and f^tat. 12 Geo. 3. r. 58, was passed for encou- 
raging the herring-fishery there. 

For further particulars relative to the Isle of Man, see Com. Dig. 
title Aavigafion (F. 2.) 

MANA, An old woman, Gerv. rf Tilb. ca/i. 95. 

MANACllUM, from the Fr. manage or manance^ a dwelling or 
inhabiting.^ Is a mansion-house or dwelling-place.— Concwi cafii- 
tale managium mcum cum /lertinenliis, '<Sfc. Mon. jingl. torn. 2. fi. 82: 
Blount: Coivell. 

MANBOTE, Sax.'] A compensation or recompcnce ^ov homicide; 
particularly due to the lord for killing his man or vassal. S/ilem. de 
Cone. vol. I. //. 662. See Lamdard in his Exfilication of Saxon ll'ords, 
verbo .^.<ifimatio., and Hoveden, in Jiarte fiosterior annul, suor. fol. 344. 
and this Dictionary, title Bote, 

MANCA, Was a square piece of gold coin, commonly valued at 
thirty pence; and mancuna was as much as a mark of silver, having 
its name from vianu cusa, being coined with the hand. -f-cg. Canut. 
But the manca and manciim were not always of that value; for some- 
limes the former was valued at six shillings, and the latter, as used 
by the English Saxons, was equal in value to our half-crown. Manca 
ncx solidis a.stimctur. Leg. H. 1. c. 69. Thorn in his Chronicle says^ 
Mancusa est fwndus duorum solidorum fiex denariorum; and with 
him agrees Bu Cangc, who says that twenty manae make fifty shil- 
lings. Manca and Mancusa are promiscuously used in the old books 
lov th<- same money. S/ tlm. 

MANCH, Is sixty shekels of silver, or seven pounds and ten shil- 
lings; and one hundred shekels of gold, or se\cnty-fivc pounds. 
Merch. Diet. 

MANCHESTER, Its collegiate church, how visitable. Stat. 2 
Geo. 2. c. 29. 

MANCIPLE, 7nancr/i.t.'] A Clerk of the kitchen, or caterer; an 
officer in the Jjim r Tcr.ifdv was antiently so called, who is now the 
steward there, of whom Chaucer, our antient poet, sometime a 
student of that house, thus writes: 



MANDAMUS. 



223 



A Manci/ile there luas ivithin the Temfite, 
Of "which all cat ours mi(;ht take ensarn/tle. 
This officer slill remains in colleges, in the universities. Coiueil. 

MANDAMUS. 

A Prerogative Writ, introduced to prevent disorder from a 
failure of justice and defect of police; and therefore ouj^ht to be 
used on all occasions where the law has established no specific re- 
medy; and where injustice and good government there ought to be 
one. 3 Burr. 1265: See I Black, /^r//. 352. 552: Coiv/i. ?u8'. 

This writ is granted to prevent a failure of justice, and for the 
execution of the common Law, or of a statute, or of the King's 
charter; but not as a private remedy to the party: unless in case ol 
a member or ofticer of a corporation; if deprived of his office or 
franchise without sufficient cause, to w hom this remedy by Manda- 
niU8 is given, by stat. 9 Ann. c. 20: (sec /loat) Hardvj. 99. 

A writ of Mandamus (considered as a remedy for the refusal or 
neglect of Justice) is, in general, a command^ issuing in the King's 
name from the Court of King's Bench, and directed to any Person, 
Corporation, or inferior Court of Judicature, within the King's do- 
minions; requiring to do some /larticulur thing therein specified, 
which appertains to their office and duty; and which the Court of 
King's Bench has previously determined, or at least supposes to be 
consonant to right and justice. 3 Com//?, r. 7. fi. 1 10. 

It is a high prerogative writ of a most extensive remedial nature, 
and may be issued in some cases, w'here the injured party has also 
another more tedious method of redress, as in the case of admission 
or restitution to an office; but it issues in all cases where the party 
hath a right to have any thing done, and hath no other specific means 
of compelling its performance. A Mandamusj therefore, lies to 
compel the admission or restoration of the party applymg, to any 
office or franchise of a public nature, whether spiritual or temporal; 
to academical degrees; to the use of a meeting-house, Is'c. It lies 
for the pixjduction, inspection, or delivery of public books and pa- 
pers; for the surrender of the regalia of a corporation; to oblige Bo- 
dies Corporate to affix their common seal; to compel the holding of 
a Court; and for an infinite number of other purposes, which it Ls 
impossible to recite minutely. But on this pait of the subject it is 
to be particularly remarked, that it issues to the Judges of any in- 
ferior Court, commanding them to do justice according to the 
powers of their office, wherever the same is delayed. For it is the 
peculiar business of the Court of King's Bench to superintend all 
inferior tribunals, and therein to enforce the due exercise of thos(r 
judicial or ministerial powers with which the Crown or Legislature 
have invested tliem; and this not only by restraining their excesses, 
but also by quickening their negligence, and obviating their denial of 
justice. A Mandamus may therefore be had to the Courts of the 
city of London^ to enter up Judgment, {Raxjm. 214:) to the Spiritual 
Courts to grant an administration, to swear a churchwarden, and the 
like. 3 Counn. \ 10. 

This writ is grounded un a suggestion, by the oath of the parly 
injured, of his own right, and the denial of justice below; whereupon, 
in order more fully to satisfy the Court that there is a probable 
ground for such interposition, a rule is made, (except in some geji^ 
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cral cases where the probable ground is manifest,) dircctinji; tlic 
party complained of to shew cause why a writ of Mandamus should 
not issue: and if he shews no sufficient cause, the writ itself is 
issued at first in the alternative either to do thus, or sijjjnify some 
reason to the contrar)-; to which a return or answer must be made 
at a certain day; and if the inferior Judge or other person to whom 
the writ is directed, returns or signifies an insufficient reason, then 
there issues in the second place a fieremfitory MandamuH to do the 
thing absolutely, to which no other return will be admitted but a 
certificate of perfect obedience and due execution of the writ. If 
the infe rior Judj;c or other person makes no return, or fails in his 
respect an<l obedience, he is punishable for his contempt by attach- 
ment. But if he at the first returns a sufficient cause, although it 
should l)e fcilse in fact, the Court of King's Bench will not try the 
truth of the fact, upon affidavits; but will for the present believe him, 
and proceed no farther on the Mandamujt. But then the party injured 
may have an action against him for his false return; and (if found to 
be fiilsc by the Jury) shall recover damages equivalent to the injury 
sustained; together wiih a fieremfitory Mandamus to the defendant 
to do his duty. 3 Comm. 111. 

This writ of Mandamus is also (as has already been hinted) made, 
by 8ta(. 9 ylnit. c. 20, a most full and cffi?ctual remedy, in the first 
place, for refusal of admission where a person is entitled to an office 
or place in any corporation: and secondly, for wrongful renewal when 
a person is legally possessed. There arc injuries, for which, though 
redress for the party interested may be had by assise or other means, 
yet as the franchises concern the Public, and may affect the adminis- 
tration of justice, this prerogative writ also issues from the Court 
of King's Bench, commanding, upon good cause shewn the Court, 
the party complaining to be admitted or restored to his office. And 
the statute requires that a rctum be immediately made to the first 
writ of Mandamus; which return may be pleaded to or traversed by 
the prosecutor, and his antagonist may reply, take issue or demur, 
and the same proceedings may be had as if an action on the case had 
been brought for making a false return: and aft(n* judgment obtained 
for the prosecutor, he shall have a peremptory writ of Mandamus to 
compel his aibnission or restitution: which latter, in case of an ac- 
tion, is effected by a writ of restitution. I I Krfi. 79. So that now the 
V. rit of Mandamus^ in cases within this statute, is in the nature of an 
action; whereupon the party applying and succeeding may l>e entitled 
to costs in case it be the franchise of a citizen, burgess, or freeman. 
Sfaf. \ 2 Geo. 3. c. 21. Also in general a writ of error may be had 
thereupon. 1 J^. Il'mn.351: 3 Comm. c. 17.//. 265. 

This writ of Mandamua may also be issued in pursuance of stat. 11 
Geo. 1. r, 4, in case within the regular time no election shall be 
made of the Mayor or other chief officer of any city, borough, or 
town-corporate; or being made it shall afterwards become void; re- 
quiring the electors to proceed to election, and proper Courts to be 
held for admitting and swearing in the magistrates so respectively 
chosen. 3 Comm. 265. 

This is a writ of right, which the superior Court is obliged to 
issue, in the ordinary form, without imposing any terms on him who 
demands it. 3 A'eiv jihr. 

But thougli i' be a writ of right, yet the court seldom grants it, 
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without givhig; the party to whom it is prayed, a chiy to shew c;\ii;5c 
why it slioulfl not issue; also such m;.iier must be laid before the 
Court, by which it may appear, that the party is entitled to it. 3 ArTf 
.4dr. And t!U)u,^;h the Court of Kinj.;'s Ueuch be entrusted with this 
jurisdiction of issuinjj out writs jlLindamusy yet they are not oblL- 
tjcd to do so in all cases wherein it may seem proper, but herein may 
exercise a discretionary power, as well in rcfusinj^ as grantinj^ such 
writ; as where- the end of it is merely to try a private ripjht; where 
the grautinij it would be attended with mattifest hardships and difii- 
culties, Sec. So eveji since the statute 11 Geo, I.e. 4, for obliging 
corporations to elect otViccrs, it hath been held, that this Court hath 
a discretionary power of refusiut; a writ for that purpose, but may 
first receive information about the election, and, it dissatisfied about 
the ri<jht, may send the parties to try it in an information. 2 Sira, 
1003. T/tc King^ v. Mayor and BurgeUHCs ofTinluirel in Cornxvall. 

A Mandamus lies to restore a mayor, alderman, or capital burj>;css 
of a corporation; a recorder^ town-clerk, attorney turned out of an 
inferior Court, steward of a Court, constable, Stc. 1 1 Rt/i. 99: Raijni> 
153: I Kib. 549: 2 .Yrh. Jbr. 1148, 1 149. 

liy some opinions it doth not lie, to restore a Common Council- 
man. 2 Cro. 540. But see 1 /'rr.v. 303. A Mundamus may be had to 
ix:slore a freeman; and also to admit one to the freedom of the city, 
huviuj^ served an apprenticeship. -Sid. \07. To restore a fellow of the 
Collcg;e of Physicians, it lies; thoutjh not for a fellow of a college in 
the universities, if there is a visitor. I Lev. 19, 23. 

It hath been resolved, that a Mandamus shall not be granted to re- 
store a fellow or ujember ul' any college of scholars or physic, be- 
cause these are private foundations. Car(/irw*s Ne/i. 92. This wrii 
licth not for the deputy of an office. Sec. yet he M'ho hath power to 
make such deputy, may have it: M(jd. C. 18: 1 Lvx: 305; and he may 
have it to admit his deputy. 893, 5. It lies not, generally, t(» 

elect a man ii\to any ofTice; nor for a clerk of a company, which is a 
private oince; or to restore a barrister expelled a society; a proctor. 
Sec. 2 Lev. 14, 18: 2 .Vr/n. 11 50, ! l5l; nor for a vestry clerk, 5 Tenu 
Ji£/i. K. B. 713. But a Mandamus may lie to remove persons as well 
as restore them; by virtue of any particular statute, or breach thereof. 
1 M'jd. 233. 

If Justices of Peace refuse to admit one to take the oaths, to quali- 
fy himself for any place, kc. Mandcmua lies: so to a bishop or arch- 
deacon, to swear a churchwarden; to grant a piobate of a will, and to 
admit an executor to prove a will, or an administrator: to a rector, 
/icar, or churchwarden, to restore a sexton. ll'ood\H Ins:. 568. Man- 
fia^nui lieth to admit a man to lake the oath of allegiance, Sec. and 
subscribe according to the act of toler.itton, in order to be qualified 
to be a dissenting minister. Mod. Can. 310. Also a Mandamus will lie 
to the bishop, to gra;)t a licence for a parson to preach, wheix; it is 
denied, and he i>i in orders for it: and this writ lies to restore a per- 
son to university degrees. 2 Ld. Raym, 1206, 1334. But after a man 
is restored on a peremptory Mayidamun^ he may be displaced again, 
for the same matters for which he was before removed, and others. 
Ih. 1283. 

Thf: general jurisdiction a!id superinteudency of the King's Bench, 
wverall inferior Courts, to restr;un them within their bounds, and to 
compel them to execute their jurisdiction, whether such jurisdiction 
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i:rihes from a imiik in charier, subsists by custom, or is created by 
act of parliament, yet, beii.grw Hubsidium Jufd'iiC^ is now exercised in 
a vast variety of instances. Bui thougii these kind of writs arc daily 
aw .rdcd to Jiuli^es of Courts, to y^'ixc judyjment, or to proceed in the 
execution o( tlu ir auiiioriiy, yet they are never granted to aid a ju- 
risdiction, but only to enforce the execution of it; nor are they ever 
granted where there is another proper remedy. Diet. 

To enumerate, with any degree of particularity, the various offices 
and siiuurions to which a person may be admitted or restored by this 
writ, v.ould take up more space than the naluix; of our work allows. 
The following, however, is a summary of so general a nature as, 
with what has already been said, may give an idea of the extensive 
use and nature of this remedy. It has been granted to admit luid re- 
store, a Mayoi', Alderman, Jural, Common Council-man, Recorder, 
High Steward, Town Clerk, Livery-man, Member of the Court of 
Assistants, Burgess, Bailiff, Serjeant, or Freeman of a Company era 
(!orpor.'.tion; and it lies where the persons complaining have llic 
right, iliough they never had the possession; and to admit one in re- 
vcrhion after ihe death of another. It lies for any antient office, be- 
ing a fi ecliold, and for every public officer w ho has no other remedy 
to be restored, as Steward of a Court Leet or Court Baron, Attornc) 
of any Court, Treasurer of a Public Company, Scavenger, Clerk ol 
the Peace, IMas4er or Pellow of a College, where no visitor is ap- 
pointed, Ch.iplain, l ellow of the College of Physicians, Master, Un- 
der-Master or Usher of a School, Registrar or Deputy-Registrar in 
the ■Ecclesiivsiical Court, Sexton or Parish Clerk, Clerk to Commis- 
sioners of Land Tax, Ale-taster, Director of a chartered Company, 
Prebendary, Constable, Chmchwarden, Overseer, Survey(»r of the 
lli;^hways, Dissenting Minister, Teacher and Pastor, Curate, Sec. kc 
See Com. Dif(. title Mavdamus.^K.) 

A MaiHlamufi will be granted to inferior jurisdictions of all kinds, 
to comi)el them to do their duty; as to a Lord, to hold a Court Baron; 
to a Slev/ard and Homage of a Manor, to hold Courts; to enforce the 
attendance of tenants of a Manor, to make a ('oui t; to Justices of 
Peace, to grant warrants, make rates, swcyr ofiicers. Sec. See Com. 
uh. sub. — To a Corporation to proceed to election. 1 Kant** 
79, To Sessions of Peace, to hear Appeals, I TsW* JieJ). 
683, 6. 

Tw o w rits o{ Matidannis may be granted on the application of dif- 
ferent parlies iuY the same election, /hrd-v. 178. But the Court will 
not grant cross or concurrent v»rits without special reasons. - 
J]ury. 782. 

On application for a Ahudamus to be restored, tl>e party applying 
must shew that he has complied with all the retiuisltes, to give hin> 
Ti fv'hna facie title; because, if properly admitted, he may bring an 
action for money had and rcc ived for the profits. 3 Term Rt/i. 57B 

Aitlioirgh the cases are so various and numerous in which writs ol 
'Maudu'.riis have been granted, yet the instaitces in whicli they have 
been refused ui e almost ecjual in number; and the cases are some- 
times coairadiciory, pa rticularly as relates to Fellows of Collegca^ 
and sonjc oih.er contested cases; which, in fact, have frequently beei« 
governed by so many private circumstances as scarcely to affoiii 
precedents. 

One general rule is, that a Mandctnun does not lie for a fivivaff 



MANDAMUS. 



227 



wfticc, as Steward of a Court I3uron> Proctor in the Spiritual ('ourt, 
Clerk of a private Company in Lond^tiy on the ground generally of a 
private jurisdiction over such officers. It does not lie to any ot the 
Inns of Court to compel them to admit a person to the bar; the only 
appeal in tliis case beinj^ to tlu- twelve Judges. It lies to a visilcn* of a 
college only, under special circumstances, as to hear an apjjcal and 
give AC wr judgment. It docs not lie for an office not known, unless it 
be specially described. See Ojiu. Dig. title Mundumus. (B.) 

A Mundawus lies to the Lord and Steward of a Manor, to ac'mit 
one to a copyhold, who has a /trinia fudc legal title, in order to enable 
him to try his right. — But this only on payment of the fine or finc^ 
^luc by custom. 6 Katit*s Rr/i. 431, 2. 

It docs not lie to restore a person where it is confessed he was 
rii^htl'j removed, though he liad no r.otice at the time to appear i»nd 
defend himself. Coiv/i. 523. Nor to restore to an olVice, though the 
party was irregularly suspended; if it appear by his own shewing that 
there was good ground for the suspension if the proceedincrs had 
been regular. 2 Term Rrfi. K. B. 177. Sec also 8 Term Rrfi. 352, and 
1 Eaat's Rr/i. 562. If a rtile to shew cause is obtaitied, and it api)ears 
in affidavits that the case was not proper for a Mandajnuny the Court 
may discharge the rule with costs. 1 Term Rcji. 296. 

Where an action will lie for a complete satisfaction equivalent to 
a specific relief, a Maudamus will not lie. It will not therefore be 
granted against the Bank to transfer stoi k, because a special action of 
assumpsit will lie. Dougl. 526, (508,) and see 1 Term Re/t. K. 
B. 396- 

If an election is doubtful, it should be tried by information in the 
nature of a Quo Warranto,, not on Mufidumus. 3 Jiurr. 1452. 

A Mandamus will not be granted to a ministerial officer, to do an 
act, for the neglect of wluch, he can be otherwise punished. 5 Term 
Reft. K. B. 364, 546: 6 Term Rt/i. 168. 

A writ of Mandamus may not be directed to one person, or to a 
Mayor and Aldermen, &r. to command another to do any act; it 
must be directed to those only who are to do the thing rcfjuired, and 
obey the writ, 2 Salk. 446, 7 )1. Under .nfat. 11 Geo. 1. r. 4, it n\ay 
be granted to proceed to the election of any anwial officer, as well as 
of the Mayor or head officei-. 2 7Vrm Rrfi. 732. 

This writ is not to be tested before granted by the Court; and if 
tJie corporation to which tiie Mandamus is sent, be a!)ovc forty ntiles 
from Londjny there shall be fifteen days between tlic day of the teste 
and the return of the first writ of j/a^/riowv-v; taking both days in- 
clusive; but if but forty miles, or under, eight days only; and the 
alias and filuricn may be made returnable immediate: also at the re- 
turn of the /liuriffi, if no return be made, and there is aP.idavil of the 
service, attachment shall go forth for the contempt, without hcarinci 
coun.scl to excuse it. 2 ^Sa/k. 434: iS'.oa. 407. 

A motion was made for an attachment, for not returning an alia* 
Mundamua; and,l)y Holr^ ('hief Justice, \n case of a Mandumm out of 
Chancery, no attachment lies till ihc fiiurie.^y for that it is in nature of 
■un acuon to recover damages for the delay; but upon a Mandamus out 
of B. R. the first writ ought to be returned, though an attaclnnent is 
not granted without a pci cmptory rule to return the writ, and tlien i' 
^oes for the c ontempt, Sec. 2 Salk. 429. 

There is la be judgment upon tiie return of the writ, before arjjs 
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action on ihc case can be bi oui^hl for a false return of a Mandatnus. 2 
L(T. 238. Returns upon w of Mandamus must be certain for the 
Court to ju(lp;e upon. 1 1 99, and must be made by those to whom 
the writ is directed. See Com Dig. title AJandamus. (D.) 

If the return consists of several independent matters not incon- 
sistent with each o'hcr, but part of them good in law and part bad: 
the Court may quiish the return as to such part only as is bad, and put 
the prosec utor to plead to or traverse the rest. 2 Ti rvi Rcji. 456, and 
see 5 Term Rip. 6G. 

After a Return hi»s been made to a Mandatnus^ the defendant can- 
not make any objection to the writ itself. 5 Term Re/i. 66. 

A Cube has huppcned, aiid others of the like kind may happen, 
wh<:rc an action coviid not be brought, nor the return pleaded to, or 
tfavtrsed under the statute 9 Jnn. c. 20. In such case it may perhaps 
be advisable to move the Court of Kinj^'s Bench, for an information 
against the person or persons makini; a false return, or such a return 
as will Kiy the party, who moved for the Mandamus^ under the dilem- 
mi'. mentioned above. Rex v. Pcttinard et al. Jusftcca Fcuce for 
Sitrnj, 4 Burr. 2432. 

It has been held, that several persons cantiot have one Mandamus} 
nor can several join in an action on the case for a false retuni. 2 
Salk. 433. But there has been an instance to the contrary, where the 
circumstances of the case were oUch,that it rc(juircd a variety of per- 
sons to join in the application, viz. on the highway acts, to compel 
the Justices to nominate a surveyor out of the list returned by the in- 
habitants. 4 Burr. 2452. l or further matter on this subject sec Vin. 
Jlbr. and Com. JL)i(f. title Mandamun; and albO this Dictionary, title 
Quo U'an-a?ifo. 

Although by sfaf. 9 .4nn. c. 20. §2. the prosecutor of a Mandamus^ 
to which there is a return, and issue taken on the facts therein, had 
an option to try the tjuestion in the same county, in which he might 
have brought an action for a false return; yet if all the material facts 
arc alleged in one county, and issue taken thereon there, he cannot 
isKue the V cu in- Jar ias into another county, though he might have ori- 
ginal'y alleged the facts there, and have there brought his action for 
a false return. 1 Ka«l*s R</i. 114. 

Mandamus, Was also a writ that lay after the year and d<iy, (where 
in the mea.i time the writ, called diem cUiusit extrc7uum^ had not been 
sent out,) to the Kscheator, on the death of the King's tenant ca- 
Sec. commanding him to inquire of what lands holden by knight's 
service, the tenant died seised. .V. i^. 561: Dy. 209.///. 19: 246. 
pi. 81; Lamb. 36. 

Mandamus M as likewise a writ or charge to the Sheriff, to lake in- 
to the hands of tlu* King all the lands arid tenements of the King's 
widow, that, against her oath formerly given, marrieth without the 
Kind's consent. A' ^. fJ. 295. 

MANDATARY, Mandafuriu.':,'] He to whom a charge or com- 
mandnienlis given. Also he that obtains a benefice by Alaridamits. 

M \NDATJ;, Mandatuju.^ A commandment judicial of the King 
or his Justices to have any thing done for despatch of justice: where- 
of there is a great variety in the table of the Rc^islcr Judicial; verbo 
Mundafum. The Bishop of Durhavi'-^ Mandates to the Sheriffs arc 
menticned in ^'itur, 31 Rliz. c. 9. Coivcll^ edit. 1727. 

MANDATI DIES. Alandic or Maunday T/iundair, the day before 
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Good Friday^ when they commemorate and practise the commands 
of our Saviour in washing the feet of the poor, Sec. And our Kini;s ot" 
£ug/a?idy to shew tlieir humility, long executed the antient custom on 
thai day, of washing the feet of poor men, in number equal to the 
years of their reign, and giving them shoes, stockings, and money. 

MANDATO, PANKS DK; Loaves of bread given to the poor 
upon Maimdau Thursday. C/iar!u/ar Glaston. MS. fol. 29. 

MANENTES, was antiently used {ov tcnrtitcs or tenants; fjuiin solo 
alicuo inaJient; and it was not lawful for them or their children to de- 
part without leave of the Lord. Condi. Synodal, a/iud Chversho. 
anno 822. 

MANGONARE, To buy in the market. Leg. Ethdred. c. 2 L 
MANGONELLUS, A warlike instrument made to cast small 
atones against the walls of a casUc. Coivcll. 
It difl'ers from a /letrard as follows, T/r. 

In/frt a (frosxos- pelraria mifdt ad intus 

ylssidue la/iidis mangoncllus que minores. 
Vide S/iet'w. Gloa.t. voc. A/anga^ Alatii^anuni. 

MANIPULUS, An handkerchief which priests always had in their 
left hands. Blount. 

MANNER, from the Fr. manier, or mainer^ i. e. mann tractare.] 
Vo be taken with the Manner, is where a thief having stolen any 
thing, is taken with the same about him, as it were in his hands; which 
is cM\ci\ fiagr(nUe delicto. S. F. C. 179. See Mainour. 

MANNING, 7?;a.^o/^fra.] A day*s work of a man; and in antieut 
-'iecds there was sometimes reserved so nnirh rent, and so many 
mainting-K. 

MANNIUE, To cite anyone to appear in court, and stand in judg- 
ment there: it is dilTcrent from bannire; for though both of them sig- 
iiifya ritaiion, one is by the adverse party, and the other by the Judge. 
/.eff. //. \. e. 10. Du Catige. 

M.-\NN()PL'S, inano/irra.~\ Goods taken in the hands of an appre- 
hended thief. Coivell. 

MANNUS, A horse, a pad or saddle horse. In the laws Alfred^ 
we find man theof^ for a horsc-stcaler. Cowcll. See Manthcof. 

MANOR, manerium.'}^ Seems to be derived of the Fr. manoiry ha- 
bitation or rather from manendoy of abiding there, because the Lord 
did usually reside there. It is called nmneriuniy (/uohi manuriuni, be- 
cause it is laboured by handy woi-k: it is a no!j|e sort of fee, granted 
partly io tenants for certain services to bt; performed, and partly re- 
r^ervc'd to the usi: of the Lord's family, with jurisdiction over his 
tenants for their farms. That v.'hich was granted out to tenants, we 
call tcncvicntaleft; those reserved to the Lord, were dorninicates: the 
whole fee was termed a Lordship, of old a Barony; from whence the 
Court, that is always an appendant to the Manor, is called 7'he Court- 
baron. See Skene de vrrh. nif^nif. 

Touching the original of Manors, it seems that in the beginning, 
rliere was a circuit of ground, granted by the King to some Baron or 
man of worth, for him and his heirs to dwell upon, and to exercise 
some jurisdiction more or less within that compass, as he thought 
?;ood to grant; performing such services, and paying such yearly rent 
for the same, as he by his grant reciuired; and that afterwards this 
great man parcelled his land to other meaner men, enjoining such 
sen'kes ami rents as he thonsrht good, and so, as he became tenant 
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lo the King, the inferiors became tenants to liini. See Jhrkin*s lif 
fitniation^ 670: Horned Mirror of JusficfSy lih. I. cafi dc Rou ^^Ifred; 
Ftdbecky/ol. 1 8. And according to this our cusioni all lands holden in 
fee throughout France were divided into Jifff'* and arrierr Jifff^^ 
whereof the former were such as were immediately granted by ihc 
King; the second surli as the Y^\w^ fcudataries did grant to others, 
(iregfirii iiy7ifagm. lib.t.c. 5, num. 3. 

In these days, a Manor rather significih the jurisdiction and royalty 
incorporeal, than the land or site. For a man may have a Manor in 
gross, (as the law tcrmeth it,) that is, the right and interest of a 
courl-buron, with the perquisites thereunto belonging, and another 
or others have every foot of the land. Kitchen^ ful. 4. lirokr^ hoc titulo 
per iotuni. Brucfotty lih. 4, cu/i. 31. «. 3, divideih Alantn'Mm into ca/ii- 
tale isf non ca/ti(alr. See Fee. 

A Manor may be compounded of divers things, as of a house, ai-a- 
blc land, pasture, meadow, woo<l, rent, advowson, court-baron, and 
such like; and this ought to be by long continuance of time beyond 
the memory of man; for at this day a Manor cannot be made, because 
a court-l)aron caimot now be made, and a M;inor cannot be wilhout a 
rourt baron, and suitors or freeholders, two at least; for if all the free, 
holds except one escheat to the Lord, or if he purchase all except 
r)ne, there his Manor is gone caueu i/ud au/iruf although in common 
speech it may be so called. Cowell. Vide Co. Lit. 58, 108: Lit. 73: 2 
HoL Jbr. 121. 

My a grant of the denjesnes and services, the Manor passcth: and 
by grant and render of the demesnes only, the Manor is destroyed, 
because the services and demesnes are thereby severed by the act of 
the parly; though it is otherwise, if by act of law, as by partition. 6 
Rep. 63. Thei"ft are two coparceners of a Manor; the demesnes are 
assigned to one, and the services to the other, the Manor is gone; 
but if one die without issue, and tlie Manor descends to her who had 
I he services, tiie Manor is revived again, for the severance was by act 
in law. I If!.'.f. 122: 8 71?^//. 79: 3 .SWX-. 25, 40. 

A new Manor may arise and revive by operation of law. I Leon. 
204. 

It may contain one or nmre villages or hamlets; or only great part 
of a village, £cc. And there are capital Manors, or Honours, which 
have other Manors under tlicni, the Lords whereof perform customs 
and services to the superior Lords. 2 Inst. 67: 2 Rol. .ibr. 72. Sec 
title Honour. I'iicre may be also customarj' ^lanors, granted by copy 
of court-roll, and held of other Manors. 4 Rep. 26: 1 1 Rep. 17. But 
it cannot be a Manor in law, if it wantcth freehold tenants; nor be a 
customary IManor, wiihoui copyliold tenants. 1 List. 5^. Lit. 73: 2 
Rol. .'Ibr. 121. But it is said, if there be but one freehold tenant, the 
seigniory continues between the Lord and that or.e tenant. I Jnd. 
257: 1 .\W*. .ibr. 524. The custom remains, where tenements arc 
divided from the rest of the Manor, the tenants paying their ser- 
vices: and he v. hohath thcft cehold ofibem, may keep a court of sur- 
vey, SiC. Cro. KHz. lOo. See title Copyhold. 

Manoks, says lilackfitojic^ are in substance as anticnt as the Saxon 
Constitution, though perhaps differing a little in some immaterial 
circumstance from those that exist at this day. Co. Cop. § 2, 10. 

The tem mental htnds of antient Manors were, from the different 
modes of tenure, distinguished by different names. Viv^t, book-land. 
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«r charter-land, which was held by deed under cei"Uiin rents and iVcc- 
serviccs, and in effect diflcrcd nothing from free socaj^e lands. Co. 
Cop. § 3. And from hence have arisen most of the freehold tenants 
who hold of particular Manors, and owe suit and service to the same. 
The other species was called fjlk-landy whicii was held by no assu- 
rance in writing, but distributed among the common folk, or people, 
at tlic pleasure of the Lord, and resumed at his discretion; being in- 
deed land held in the villenage. Sec this Dictionary, title Viltt nui^r, 
The residue of the Manor being uncultivated, was termed the Lord's 
Waste, and served foi public roads, and for common of pasture to the 
Lord and his tenants. 

Manors were formerly called Baronies, as they still are Lordships; 
and each Lord or Baron was empowered to hold a domestic Court, 
called the Court-baron, for redressing misdemeanors and nusances 
within the Manor, and for settling disputes of property among the 
tenants. This Court is an inseparable ingredient of every Manor; 
and if the number of suitors should so fail as not to leave suflicient to 
make a Jury or Homage, that is, two tenants at the least, the Manor 
itself is lost. 

In the early times of our legal constitution, the King's greater 
Barons, who had a large extent of territory held under the Crown, 
gi-anted out frequently smaller Manors to inferior persons, to be 
holdcn of themselves, whii h do therefore now continue to be hcUl 
under a superior Lord, who is called in such cases the Lord j)ara- 
tnount over all these Manors: and his seigniory is frequently termed 
an Honour, not a Manor, especially if it hath belonged to an antier.l 
feudal Baron, or huth been at any time in the hands of the Crown. 
(See this Dictionary, title Honour.) In imitation whereof, these in- 
ferior Lords began to carve out and grant to others still more minute 
estates, to be held as of themselves, iind were so proceeding down- 
wards in injinituiit; till the superior Lords observed, tliat by this me- 
thod of subinfeudation they lost all their feudal pi*ofits, of wardships-, 
marriages, and escheats, M'hich fell into the hands of these mesne or 
middle Lords, who were the immediate superiors of the (cm -tenant, 
•r him who occupied the land; and also that the mesne Lords them- 
selves were so impoverished thereby, that tiicy were disabled from 
perfcrjning tlieir services to their ov.n superiors. This occasioned, 
first, that provision in the 32d ca/i. ot Mcg-na Car-fay 9 Hen. (which 
is not to be found in the first chai tcr granted by tliat prince, nor in 
the Great Charier of King John}) that no mun should either give or 
j*ell hi« land, without leserving sufficient to answer the demands of 
his Lord; and afterwards the statute of Jl\s(m. 3, or Quia cmprorcs^lii 
Rd. \.c. 1; which directs that upon all sales or feoffments of lands, 
the feoffee shall hold the same not of his immediate fcoflbr, but of 
the chief Lord of the fee of whom such feoffor himself held it. But 
these provisions not extending to the King's own tenants in ca/utr<, the 
like law concerning them is declared by the statutes of fircrof^ativu 
rtgisy 17 li. 2. c. 6: 34 E. 3. c. 15; by which last all subinfeudations, 
previous to the reign of King Julivard I. were confirmed: but all sub- 
sequent to that perio<l were left open to the King's prerogative. (Sec 
thisDictiorr.iy, title Tt nure^s.) From hence it is clear, that all Manors 
existing at this dny,must have existed as early as Km^lidivard I. for 
it is essential to a Alanor, that there be tenants who hold of the Lord; 
and by the oper;ition of these statutes,, ni tenant /n capitc since the 



23^ 



MAN 



accession ol thai prince, and no tenant oi' a common Lord since the 
statute of Quia cw/iiores^ could create any new tenants to hold of 
himself. 2 Comm. c. 6. /i. 90 — 92. 

If a Lord of a Manor convey a customary estate, to the tenant, he 
cannot reserve lo himself the antient services: for the tenant, by 
reason of the statute Quia rm/iiorc.s must then hold of the superior 
Lord. 4 7\ rm Rr/i. K. B. 443. 

Where the Lord of a customary Manor by his deed, made since 
the statute of Quia cm/uoreji, granted to his customary tenant, who 
then held by the payment of certain customary rents, and olhei' ser- 
vices, that in consideration of a 61 penny fine, (beinj^ 61 years* rent,) 
he, the Lord, ratified and confirmed to the tenant, and his heii-s, all 
liis customary and tenant-right estates, with the appurtenances, CTc. 
and granted that the tenant and his heirs should be thenceforth freed, 
ac(iuitted, exempted, and discharged from the payment of all rents, 
fines, hcriots, (y^. dues, custonis, services, and demands, at any time 
thereafter happening to bccon)e due in respect of the tenancy; ex- 
cept If/, yearly rent, and also excepting and reservintj suit of court, 
with the service incident thereto; and saving; and reserving all 
royalties, escheats, and forfeitures, and all other advantages and 
emoluments belonging to the seigniory, so as not to prejudice the 
immunities thereby granted to the tenant; and also granted liberty to 
cut timber, and to sell or lease, cfc. without licence: the Court of K. 
B. held, that such confirmation to the tenant, of his customary te- 
nant-right estates (freed, i^c. from ail rents and services, except, is^c.) 
was tantamount to a rdeuse of those rents and services, not specifically 
excepted; and that by virtue thereof, the customary tenement became 
frank-fee, or held in free and common socage; and that the old cus- 
tomary estate, which before was not devisable, was extinguished, 
and became devisable by the statute of wills. Such customary- 
estates, which arc peculiar to the north of Jivt^lund^ re not freehold, 
but seem to fall under the same general considerations as copyholdsj 
alienable by bargain and sale, and admittance thereon, and notholden 
at the will of the Lord. 4 EohI^h Jieji. 27 1. 

MANSE, viunaa.^ An habitation, or farm and land. Sjiclm. See 
yiansum. 

MANSElt, A bastard. CovjcU. 

MANSION, mamio; u manrndo.] Among the antient lioinanvy 
was a place appointed for the lodging of the prince, or soldiers 
in their journey; and in this sense we read /irhiinm mansiojian^ Sec. 
It is with us njost commonly used for the Lord's chief dwelling- 
l.jusc wilhui his fee; otherwise called the capital messuage, or 
manor-place. Ski'tu . 

Some say it is a dwelling of one or more houses without a neigh- 
bour: sec Bract, lib. b. Ji. 1: and mansion-house is taken in law for 
any house or dwelling of ajiolher; in cases of committing burglary, 
^c. 3 Co. Just. 64. 

The Latin word wansia, according to Sir £(hvard Coke, seems 
to be a certain quantity of land: hida vt/ mansia, and viansn, arc 
mentioned in some old writcib and charters. FUta, lib. 6. And that 
which in antient Latin authors \sas termed hida, was anrrv ^rds i pJl- 
ed manaus. 

MANSLAUGHTER; See title Homicide. 

MANSTEALTNG; Sec^itle Kidnafi/nn,^. 
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MANSUM CAPITALE, The manor-house or mefise, or court of 
the Lord. Kennet's jintiy. 150. 

MAN SURA AND MASURA, are used in Domraday and other 
antient recoi ds, for ATausiout .fi xu-l habitacula villicorunt. Convell. 

MANSUS, Anticnlly a farm. Si Id. of Tithesy 62. 

MANS US PRESBYTERl, The manse or house of residence of 
the parish priest; being the parsonage or vicarage-house. Paroch. 
Antitj, 431. 

MANTHEOr, from the Lat. mannus^ a na^, and Sax. thcoff^ i. e. 
thief.] An horsc-stcaler. Leg. Alfred. See Mannus. 

MANTILE, A long robe; from the Er. word manteaw, mentioned 
in Htat. 2\ II. 8. r. 13. 

MANU ALIA BENEFICL\, Were the daily distributions of meat 
and drink to the canons and other members of cathedral churches, 
for their present subsistence. Lib. Htutiitor. Eccles. Saudi Paidi 
London. MS. 

MANUALIS OBEDIENTL\, Ls used for sworn obedience, or 
submission upon oaih. 

MAXUCAPTIO, A writ that lies for a man taken on suspicion of 
felony, <^c. who cannot be adtnittcd to bail by the Sherifl", or others 
having power to let to mainprise. F. jV. B. 249. See Maiv/irise. 

MANUAL, maniiulis.'] Signifies what is employed or used by the 
hand, and whereof a present profit may be made; as such a thing in 
the Manual occupation of one, is where it is actually used or employ- 
ed by him. S/aufic(/'. Prero;:^. 54. 

MANUFACTURES and Manufactvrkus. These are regulated 
by a vast variety of statutes adapted to tiie |>arlicular nature of each 
business to which they are applied, to guard against the fi'auds and 
negligence of journeymen and workmen concerned therein. The 
following, here noticed, contain the most general provisions. For a 
reference to the several statutes relative to every particular branch, 
see this Dictionary under the several appropriate titles. 

By 8tat. 3 £d. 4. c. 4, the Master and Wardens of every craft in 
every city, town, and village, and the Mayor or Bailiff of every such 
city, Is'c. arc empowered to search at fairs and markets, shops open, 
and ware-houses, all such wares pertaining to their proper crafts 
which shall be made within Kni^lmid: and if such wares be not law- 
ful and duly wrought, to seize them as forfeit. 

By ataf. 1 Ann. at. 2. c. 18, made perpetual by stat. 9 Ann. c. 30, if 
any person cm])loyed in the W(H king up K\\e ivootlen^ linen^ fuafian, 
cotton., or iron manufactures shall embezzle or purloin any materials 
which he shall be intrusted with to work, or if any person shall re- 
ceive such embezzled materials, the offender shall forfeit double the 
value to tlic poor, or be committed to the House of Correction, and 
there whipjied antl kept to hard labour for fourteen days. This statute 
was further enforced by stat. 13 Geo. 2. c. 8, which made a second 
offence liable to a forfeiture of four times the value. These provi- 
sions were however found insufficient. 

By tilals. 22 Geo. 2. c. 27: 17 Geo. 3. c. 56. any person employed in 
working up any woollen, linen, silk, leather, or iron manufacture, who 
shall purloin, embezzle, secrete, sell, pawn, exchange, or unlawfvdly 
dispose of any of the materi.^ls, shall be committed to the House of 
t'orrection for not less than fourteen days, nor more tjian rtrrec 
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nioniliS) and wliippcti; and for a second oftcncc to be coiumittcd, 
Tor not less ihun three months nor more than six, and whipped. The 
receiver to forfcit from \0I. to 20/. or be whipped; and for a second 
offence fron\ 100/. to 50/. or be whipped. These statutes also em- 
power Justices to grant warrants to search for embezzled materials, 
and to seize them, givinj^ an opportunity to officers to prove the pro- 
perty, and also to co^^pel workmen entiiisted with materials, to work 
up the same within eij;lu days, and to prevent their engaj^ing in more 
tlian one service at a time. The provisions in srai. 12 Gto. 1. c. 34, 
against unlaw fvd clubs and societies of wool-combers, l^c. to regulate 
the trade, are by the K(at. 22 Geo. 2. c. 27, extended to dyers, hot- 
presscrs, hatniakcrs, and all journeymen in the manufactures of silk, 
moluiir, fur, hemp, llax, linen, cotton, fustian, iron, or leather. The 
said atat. 17 Geo. 3. c. 56, also contains many other provisions against 
receivers of embezzled manufactures, and prohibits journeymen 
dyrrfi in particular from receiving goods to dye without the conseut 
of their employers. 

By the said mat. 1 ^'lyin. nt. 2. c. 18, all payments to workmen iit 
the manufactures therein mentioned, shall be by lawful coin, and not 
by; cloth, victuals, or commodities; and this humane provision against 
oppression and injustice, is extended by 9tat. 13 Geo. 2. c. 8, to the 
manufacturers in leather; and by atat. 19 Geo. 3. c. 49, to the lace- 
manuf;iciurers also. 

By the sakl fstat. 1 J)in. st. 2. c. 18, all wool delivered out to be 
wrought up shall be delivered with the declaration of the true 
weight; and all wages, demands, and defaults of labourers in the 
woollen, linen, fustian, cotton, and iron manufactures, shall be heard 
and determined by two Justices of Peace, with an appeal to the 
Quarter Sessions. 

To prevent the destruction of our home manufactures by tram' 
fiorting and ^educiti^ our artista to settle abrotid, it is provided by 
utat. 5 (jco. 1. f. 27, that if any entice or seduce any artificer in 
wool, iron, steel, brass, or other metal, clockmaker, watchmaker, or 
other artificer, such seducer shall be fined 100/. and be imprisoned 
three months; and for the second offence shall be fined at discretion, 
and be imprisoned a year; and the artificers so going into foreign 
countries, and not returning, within six months after warning given 
them l)y the DrinJi Ambassador where they reside, shall be deemed 
aliens, and forfeit all their lands and goods, and shall be incapable of 
any legacy or gift. By atat. 23 Geo. 2. c. 13, the seducers of the artisU 
above specified, or of those in mohair, cotton, or silk, incur for the 
first oficncc a forfeiture of 500/. for each artificer contracted with to 
^e sent abroad, and imprisonnient for 12 months; and for the second 
1000/. and are liable to two years' imprisonment: and by the same 
statute, connected with stai. 14 Geo. 5. c. 7 1, If any person export any 
tools or itiemils used in the silk, linen, cotton, or woollen manufac- 
tures; (except wool-cards to .Vorth ^Jjvrrica^ utat. 15 Geo. 3. c. 5;) he 
forfeits the si'.mc, and 200/. and the captain of the ship, having know- 
ledge thereof, 100/.; and if any captain of a King's ship, or officer of 
the Customs, knowingly suffers such expoilaiion, he shall forfeit 
100/. and liis employment; and is for ever made incapable of bearing 
any public office; and every person collecting such tools or utensils in 
order to export ihe san^e, shall, on conviction at the assises, forfeit 
such tools, and also 200/. By sfaf. 21 Geo. 3. c. ."7, if any person 
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should put on board any ship, not bound tt) ;\iiy place in Grrat 
Britain or Irctand^ or shall have in his custody, with inleni to 
export, imy engine, tool, or implement used in the woollen, cotton, 
linen, or s>ilk manufactures, he shall forfeit the same, and also the 
sum of 200/. and shall be imprisoned 12 months, and till the for- 
feiture is pjid. And every captain and Custom-house officer who 
shall knowingly receive such an article, or lake an entry of it, shall 
forfeit 200/. By atat. 22 Geo. 3. r. 60, if any person shall cniicc 
or encourage any artificer employed in firiuiing calicoes^ cottons, 
muslins, or linens, to leave the kingdom, he shall forfeit 500/.: and 
be imprisoned one year: and persons who export, or attempt to 
export, any engines or instruments used in that manufacture, shall 
forfeit 500/.: and captains of ships and Custom-house officers conniv- 
ing at these offences forfeit 100/. and Ijecome incapable of holding 
any office under the Crown. By stai-s. 25 Geo. 3. c. 67: 26 Geo. 3. r. 
89, persons who attempt to export any instruments, specified by 
name in those acts, (the latter of which particularly regulates the 
exportation thereof to the U^cst Indies^) shall forfeit 200/. and be im- 
prisoned one year: and captains and Custom-house officers conniving 
at the offence are subject to the same penalty, and become incapable 
of exercising any public employment. 

MANUMISSION, wawf^m/s.«y.] The freeing a villain or slave out 
of bondage; which was formerly done several ways: Some were rna- 
numitted by delivery to the sheriff, and proclamation in the county, 
l^c. others by charter; one way of Manumission was f .r the lord to 
take the bondman by the head, and say, / will that t/iits rnan may be 
frecy and then shoving him forward out of his hands. And there was 
a Manumission implied, when the lord made an obligation for pay- 
ment of money to the bondman, or sufed him where he might enter 
without suit, Istc. The form of manumitting a person in the time of 
Will, I. called The Corifjurrory is thus set down. — Si qui. t velil ficrx'Utn. 
suuin liberum fuccre^ tradat cum vicecomita /wr manum dcxtram in 
fileno comitatu, et quictum ilium clainare debet a jugo servitutia sua fu r 
manumissioncm, tt oufcndat ei lihcra.s portas et viax, et tradat illi li- 
bera armoy scilicet lancram et gladium^ et dcindc liber homo ejfficitur. 
Lamb, jirchai. 126. See title Villeins. 

MANU OPERA, Stolen goods taken upon a thief, apprehended 
in the fact. See A/u}tno/ius; Mainour. 

MANUOPERA, Cattle or any implements used to work in hus- 
bandry. Mon. Jng-l. torn. 977: Fleta. 

MANUPASTUS, A domestic. Sjulm. Leg. Hen. 1. c. 66. 

MANCPES, A foot of full and legal measure. Coivdl. 

TO MANURE, ro/o, fnelioro.^ To till, plough, or manure land. Lie. 
Diet. 

MANUS, Antiently used for the person taking an oath, as a com- 
purgator. And it often occurs in old records; Trrtia, f/uarta, ifc. 
jTianu jurarc; that is, the fiartij was to bring so ?nantj, to sivcar nvilh 
/urn, that they believed what he vouched was true: and in case of 
a woman accused of adultery; Mulieri hoc ncganti fiurgatio scxta 
manu ejcdtii indicta^ i. e. she was to vindicate her reputation upon 
the testimony of six compurgators. Reg. Reel. Christ. Cant. If a per- 
son swore alone, it was profirid manu et unicd. The use of this word 
came probably from laying the hand upon the Nev Tp<;taT>Tciit- 
taking the oath. 
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MANUS MEDLt INl-IM.E HOMINES, IVIcn of a mean 
coiuUdon, of ihc lowest degree. Radulfihus dc Diceto sub annu 
1 1 12, 1 138, 1135. 

MANU'J'ENENTIA, The writ used in case of maintenance. Reg, 
Oriff.fo/. 182 &c 189. Sec Maintenance. 

MAN-WORTH, The price or value of a man's life or head; for 
of old every man was rated at a certain price, accordinj^ to his qua- 
lity, which price was paid to the lord in satisfaction for killing him. 
Coivell. See Manbote. 

MAPS AND PRINTS. See Stat. 8 Geo. 2. c. U; and this Dic- 
tionary, title Literary Profurtu. 

MARA, A mere, lake, or great pond, that cannot be drawn dry. 
Mon. jlntfL torn. I. //. 666: Par. Jnti</. 418. 

MAHCA: Sec Mark. 

MARCATUS, I'he rent of a mark by the year, antiently reserved 
in lea^ics, fccc. Et unum marcatum reddittis diy iD'c. AIon.JlngL torn. 1. 
fi. 341. 

MARCH, Earldom of, grants of its lands are to be under the Great 
Seal. Stat. 4 Hen. 7. r. 14. 

MARCHERS or LORDS .MARCHERS, Were those noblemen 
liiat lived on the Marchca of Wales or Scotland; who in times past 
(according to Ca/nden) had their laws, aud /to^e^tatem vita, l^c. like 
petty Kings; which are abolislicd by stat. 27 H. 8. c. 26. See also 
Stat. I Ed. 6.C. 10; and this Dictionary, title IVales. In old records 
the Lords Marchers of M'ales were styled Marc/iiancs de Marttna 
U'allia. 

ALVRCHES, marchioy from the Germ, march, i. c. limee; or from 
the Vy. nianjue higninn: bein;!; the notorious distinction between two 
countries, or territories.] The limits between England Sind WW/f*, or 
Scotland, when those were considered as enemies* countries; which 
last arc divided into tf'r/tt and Middle Marc/tes. Sec sfats. 4 Hen. 5. 
c. 7: 22 Ed. 4. f. 8; 24 ILn. H. c. 9. There was formerly a Court 
called ihc Court of the Marches of Jfahs, Mhere pleas of debt 
or damages, not above the value of fifty pounds, were tried and 
determined; and if the Council of the Marches held plea for debts 
above that sum, Sec. a prohibition might be awarded. Cro. Car. 384. 

MARCHET, marchetutn.^ Consuetudo /lecuniaria, in manci/iiorum 
filiahus niarifandix. Bract. Uh. 2. cafi. 8. This custom, with sonic 
variation, is said to have been observed in some parts of England 
and IValcH, and also in Scotland, and the isle of Giiermeij: In the 
tnanor of Dinevor, in the county of Carmarthen, every tenant at the 
marriage of his daughter paid ten shillings to the lord, which in the 
British language is called Givcbr Mt rched, i. c. a maid's fee. The 
custom for the lord to lie ihe^/fr.s' niirlit v. ith the bride of his tenant 
is asserted to have been ctnnmon in Scotland, and the A'orth of Eng- 
land; ic was said to be abrogated by Malcolm the Third, at the instance 
of his Queen: and instead thereof a mark was paid to the lord by the 
bridegroom: from whence it is denominaied mercheto muliemm. Sir 
David Dalryni/ilef Lord Hales, has annexed to his annals of Scotland 
a short treatise on this Mt rcheta Mulierum to prove that no such 
custom ever existed in Scotland, nor probably in any other place. He 
explains the term to mean, 1. A tine paid to the lord by a sokeman 
or villain, when his unmarried daughter chanced to be debauched. 
9. A composition or acknowledgment by the sokeman or villain fot 
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ihc lord's permission to give his daughter in marriage to a stranger 
or person not subject to the lord's jurisdiction; or the fine for giving 
her away without such permission. See further titles, Maiden'Rents; 
Merchct; Borough' English. 

MARCHIARE, To adjoin to, or border upon. Coweli. 

MARCULUS, a hammer, a mallet. Cowdl. 

MARDKN, alias Minvarden^ in Hertfordshire^ its meadow and pas- 
ture, how provided for. Utat. 3. Juc. I.e. 11. 
MARES; See hhrncH. 

MARESCHALL, or MARESHAL; See Marshal. 

MARETUM, Fr. maret^ a fen or marsh.] Marshy ground, over- 
flowed by the sea or great rivers. Co. Lit. 5. 

MARINARIUS, A mariner or seaman: and marinariorinv ca/tila- 
H€U8 was the Admiral or wmden of the ports; which ofliccs were 
commonly united in the same person; the M ord Admiral not coming 
into use, till the latter end of the reign of King Jul. 1. before which 
time the King's letters ran thus: — Jicx cafufuneo marinariorum e( 
eiifdtm marinariis salutcm. Paroch Antiij. ;"532. See title JdmiraL — 
For the various rcguhitions on the subject of IVIariner, see this Dic- 
tionary, titles Inmrancf; Kavy. As to Mariners wandering up and 
down, see title Vagrants^ 

MARINE FORCES, While on shore are i-cgulatcd and subjected 
to martial law by annual acts. See title Soldiers. 

MARINE SOCIETY. The following account of the origin of this 
Society will be found interesting and is given from authority. 

Lord Harry Pawfct^ afterwards Duke of Boltou^ in the spring, 
1756, then commanding his Majesty's ship Bai-Jleur^ requested John 
Fielding^ Jis(f. afterwards Sir John Fielding^ the celebrated magis- % 
tratc,to collect a number of poor boys for the use of his ship, desiring 
they might be clothed at his lordship's expence. Foivlir irulkery Esq. 
of Liiu oln's-Inn, happening to meet these boys on their journey, 
and being struck w ith their appearance, his humanity suggested to 
him that a greater number of such poor boys might be lilted out by 
a subscription. On his arrival in Town, he proposed to Mi-. Fielding^ 
to solicit the public for a subscription for this purpose, himself oftcr- 
ing to open it by a small donation. This worthy magistrate in his 
written answer, expressed his doubts of the event, but acquiesced 
with Mr. lValkcr*s design, and happily succeeded so far, that he 
collected sufficient to clothe 3 or 400 boys. 

A Merchant of JLo/7f/o;i, totally unconnected with the Noble Lord, 
and both the gentlemen abovementioncd, desired a meeting of the 
merchants and owners of ships, and proposed to them to form them- 
selves into a society to clothe landnien and boys for the sea service. 
The first part was eagerly embraced, and the design as speedily car- 
ried into execution. Many days had not elapsedj when the design re- 
lating to the boys fell into their hands. 

A regular society was soon formed, from which much temporary 
benefit resulted. 

From the termination of the war in 1763, to May 1769, the ope- 
rations of the society were suspended. Mr. Nickes, a Merchant of 
Hamburgh, seeing the great utility of this design, bequeathed to 
this society a simi of money, producing throe hundred pounds per 
annum, for fitting out poor boys in time of war, to serve the offi- 
cers on board the Royal navy, in order to be brought up as seamen: 
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In time of peace one half the produce to be expended in filling 
out poor boys as apprentices to owners and niaslers of ships, in ihc 
merchants* service and coasting vessels, the other half in placing 
out poor girls to trades, whereby they may cam an honest liveli- 
hood. 

In the year 1772, tlie Society procured an Act of Parliament, 13 
Geo. 3. c. 67. The preamble of this Ad recites that the Society had 
clothed and fitted out 5,45 I landmen, to serve as seamen on board 
his Majesty's ships; and also clothed, fitted and placed out as ser- 
vants or apprentices lo ofticers in tJie King's siups, and to tlie 
merchants' service at sea, 6,;S06 boys, who had no visible means of 
support, and who voluntarily offered themselves: For the purpose 
therefore of enabling them to carry into execution their charita- 
ble designs, (that is to say) i/i^ Jittinf^ out and ali/ircnticing^ or filadng 
out floor distressed boySj to and for the service of the Hoyal J^'avy^ and 
(o and for the service of other ships and vessels, the /iro/ierty of and 
helonging to^ subjects of the King" of Great Britain; the Society was 
incorporated, their funds secured, and they were impowered from 
lime to time to place out boys as servants to the commissioned or 
warrant oflkers of his Majesty's Navy, and to apprentice out boys in 
the merchants' service, and to other subjects as they might think 
proper. liy § 6 of the Act it is provided that boys serving out such 
their respective apprenticeships at sea, not being for a less time thao 
four years, shall be entitled to the liberty of setting up and exerci- 
sing trade or business in any place in Great Britain or Irtland. By 
§ 15, Two Justices of the Peace in their respective counties are au- 
thorised and empowered to hear and detennine all complaints of 
liard and ill usage from the respective masters to their apprenticcB, 
and respectively lo make such orders therein as they may by law do 
in other cases between masters and servants, or apprentices. 

The estate and property of the trustees of Westminster Fish Mar- 
kets, (see Stat. 22 Geo. 2. c. 49,) vested in the Marine Society. Stat. 
30 Geo. 3. c. 54. 

MAUISCUS, a marshy or fennv ground. Domesday. 

MARITAGIO AMISSO PER DEFALTAM, A writ for the 
tenant in frank-marriage, to recover lands, c^'c. vvJiereof he is defor- 
ced by another. J-teg. foi. 171. 

MARITAGIUM, That portion which is given with a daughter 
in marriage. See Giav.vil. lib. 2. c. 18. As a fruit of ten U4"e, under 
which Marifagium, strictly taken, is that right which the lord of the 
fee had to dispose of tlie daughters of his vassals in marriage; See 
title Tenure II. 4: and title Marriage. Murchet. 

MARITAGIUM IIABILRK, To have the free disposal of an 
heiress in marriage; a favour granted by the Kings of J£?igland, 
while they had the custody of all waixls or heirs in minority. Cowlt. 
Sec title Ttnurc. 

MARITLMA ANGLLt. The profit and emolument arising to 
the King from the sea, which aniiently was collected by sheriffs: 
but it was afterwards granted to the Lord Admiral. Kicardus de 
Lucy dieitur habere maritimam y/nglia. Pat. 8 H. 3. wi. 4. 

I^IARK, warca, Sax. wirarc] C)f silver, is now thirteen shillings 
and fourpence: though in the reigji of Nen. 1. it was only six shil- 
lings and a penny in weight; and some were coined, and some only 
ui in small pieces; but those that were coined, were worth some- 
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ihing more than the others. In former times, money was paid, and 
thin^ valued oftentimes by the mark. We read of a mark of gold of 
eight ounces, of 6/. in silver; or as othei-s write 6/. 13*. id. Utoiv*^ 
jinnaU. 32. Rot. Mag: Fi/ia^ Jnn, I. Hen. 2. 

Mark to goods, is what ascertains the property or good- 
ness thereof, is^c. And if one man shall use the mark of another, 
to the intent to do him damage, upon injury proved, action upon the 
case licth. 2 Cro. 471. The penalty of counterfeiting the marks on 
wax, appointed by stat. 23 Jiiiz. c. 8. is 5/. or pillory and imprison- 
ment. 

MARKET, mercatus; from mercandoy buying and selling.] The 
liberty by grant or prescription, whereby a town is enabled to -sci u/i 
and o/im sho/is^ ijfc. at accrtaiji place therein, for buying and sclUng, 
and better provision of such victuals as the subject wanleili; it is 
less than a fair; and usually kept once or twice a week. Bract, lib. 2. 
cafi. 24: I Inst. 220. 

The establishment of public marts, or places of buying and sell- 
ing, such as markets and fairs, with the tolls thereunto belonging, 
is enumerated by Blackntonr as one of- the King's prerogatives. 
These can only be set up by virtue of the King's grant, or by long 
and immemorial usage and prescription, which presupposes such a 
grant. 2 Inst. 220. 

According to Bractony one Market ought to be distant from ano- 
ther, srx leucQs^ vrl military et dimidiamy et tertiam /lartem dimidia. 
If one hath a Market by charter or prescription, and another ob- 
tains a Market near it, to the nusance of the former, the owner of 
the former may avoid it. 1 Inst. 406: F. J\'. B. 184: 2 Jio. Jb. 140. 
But in order to make this out to be a nusance, it is necessary — 1. 
That the prosecutor's Market or Fair be the elder, otherwise the 
nusance lies at his own door: 2. That the second Market be erected 
within the third part of 20 miles from the other; (/. e. as above ex- 
pressed, six miles and a half, and one-third of half a mile:) for the 
dictuy or reasonable day's journey mentioned by Bractony (I. 3. c. 16.) 
is constructed by Hale io be 20 miles. See 2 Inst. 567. So that if the 
new Market be not within the distance above mentioned of the old 
one, it is no nusance; as it is held reasonable that every man should 
have a Market within one third of a day's journey from his own 
house; that the day being divided into three parts, he may spend one 
part in going, another in returning, and the third in transacting his 
necessary business there. If such Market or Fair be on the same day 
with the old one, it is firima facit a nuisance to that, and there needs 
no proof of it, but the law will intend it to be so; but if it be on ano- 
ther day, it may be a nusance, though whether it in so or not, cannot 
be intended or presumed, but must be proved to a jury. 3 Comm.c. 
13. //. 218. Also where a man has a Fair or Market, and one erects 
another to his prejudice, an action will lie. Nol. 140: 1 Mod. 69. 

The lord of a manor, to whom the grant of a Market is made 
Jra villam de IV. may hold it any where infra villam dc IV.: and whe- 
ther villa extend to the town of IV. or the township or parish of IV. 
the lord has a right to remove the market-place from one situaiion 
k) another within the precinct of his grant. And though he should 
have holdcn it for above 20 years within the lo.vnship of TF. where 
the grant only gave it him within the town properly so called at the 
dmCi yet if he afterwards givf notice of the removal to another place 
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in the township, the public have no right to go upon his soil and free- 
hold in the old market-place: and any person going there is liable to 
an action of trespass by the lord. 3 East*a Rtfi. 5 38. 

The Fair or Market is taken for the place where kept: and for- 
merly it was customary for fairs and Markets to be kept on Sundays; 
but by Stat. 27 //. 6. c. 5, no Fair or Market is to be kept upon any 
Hiiudaifj or upon the feasts of the yiscension^ Corpus Chrinti, GoodFri' 
daijy Ml SaintHy Isfc. except for necessary victuals, and in time of har- 
vest: and they ought not to be held in church-yards, stat. Wynion^ 13 
Kd. I.e. 6. All Fairs are Markets: and there may be a Market with- 
out an owner; though where there is an owner, a butcher cannot pre- 
scribe to sell meat in his own house upon a Market-day; for the 
Market must be in an open place, where the owner may have the 
benefit of it. 4 Imt. 272. No Market shall be held out of the city of 
London within seven miles: though all butchers, victuallers, '<^c. may 
hire stalls and standings in the Markets there, and sell meat and 
provisions, on four days hi a week, ^c. Cit. lib. 101. 

Property may, in some cases, be transferred by sale, though the 
vendor hath none at all in the goods; for it is expedient tiiat the buyer, 
by taking proper precautions, may at all events be secure of his pur- 
ohase; otherwise all commerce between man and man must be soon 
at an end. 

The general rule of law, therefore, is that all sales and contracts of 
any thing vendible in Fairs or Markets ovcrty (that is, open,) shall 
not only be good between the parties, but also binding on all those 
that have any right or properly therein. 2 Inst. 7 \3. And for this 
purpose the Mirror says, tolls were established, v/r. to testify the 
making of contracts; for every private contract was discountenanced 
by law: insomuch that our Saxou ancestors prohibited the sale of 
any thing above the value oi20d. unless in open Market; and direct- 
ed every bargain and sale to be made in the presence of credible wit- 
nesses. A/irr. c. 1. § 3: Li. Ethel. 10. 12: Ll. Kadg. M ilk. 80. Market 
overt in the country- is only held on the special days provided for 
particular towns by charter or prescription; but in London every day 
except Sunday is Market-day. Cro. Juc. 68. The Market-place, or 
spot of ground set apart by custom for the sale of particular goods, 
is also in the country the only market overt. Godb. 131. But in London 
every blH)p in wiiich goods arc exposed publicly to sale, is market 
overt; for such things only as the owner professes to tirade in. 5 Reji. 
4(3: 12 Mod. 521: though if the sale be in a warehouse, and not pub- 
licly in the shop, the properly is not altered. 5 Re/.. 83: Moor, 300. 
But if goods ai e stolen from one, and sold out of Market overt, the 
fjrojjerly is not altered, and the owner may take them wherever he 
finds them. And it is expressly provided by stat. 1 Jac. I. c. 21, thai 
the sale of any goods, wronglully taken, to any pawn-broker in Lon- 
don, or w ithin two miles thereof, shall not alter the properly; for this 
being usually a clandestine trade, is therefore made an exception to 
the genera] rule. And even in Market overt, if the goods be the pro- 
perly of the King, such sale, though regular in all other respects, 
will in no case bind him; though it binds infants, femes coven, idiots 
or lunatics, and persons beyond sea, or in prison. 2 Jnat. 713. If the 
goods be stolen from any common person, and then taken by the 
King's officer froui the felon, and sold in open Market, still if the 
nwner has used due diligence in prosectiiing the thief to conviction, 
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he loses not l»is property in ihe ii;ootls. Bcr. Use of the hiwy 158. So 
likewise if the buyer knowelh the property not to be in the seller; 
or ifthcre be any other fraud in the transaction; if he knoweth the sel- 
ler to be an infant, or fcnic-cuvcn not usually trading for herself; if 
the sale be not origijiaily and wholly made in the Fair or Market, or 
not at the usual hours, ilie owner's property i-i not bound thereby. 2 
Itiaf. 713, 4: 5 Rc^i. S3. If a man buys his own }^-oods in a Fair or 
Market, the contract of sale shall not bind hin», so that he shall ren- 
der the price: unless the properly had been previously altered by a 
former sale. Prrk.^'OZ. And notwithstanding any number of inter- 
vcnin}^ sales, if the orit^inal vendor, who sold ^\ithout havinj^ the pro- 
perty, comes ^i^ain into possession of the i^oods, the original owner 
may take them, when found in his hands who was guilty of tiie lirsi 
breach of justice. 2 Inftt. 713. But the owner of goods stolen, who 
has prosecuted the thief to conviction, cannot recover the value of his 
goods from any one who has purchased them, and sold them again, 
even with notice of the theft before the conviction. 2 Term Re/i. 750. 
By these regulations the Common Law ha* secured the right of the 
proprietor in personal chattels from being divested, so far as is con- 
sisten» with that other necessary policy, thut purchasers bo7ia fidf^xii 
a fair, open, and regular manner, should not be afterwards put to 
didicultics by re;ison of the previous knavery of the seller. 2 Comm. 
449, 450. Sec this Diet. ti:U Rcs'iiution. 

Persons tluit dwell in the country, may not sell wares by retail in 
a Market-iown, but in open fairs: but countrymen may sell goods in 
gross there, i^tai. I 2 I'.isTM. c. 7. 

All contracts for any thing vendible in Markets, b'f. shall be bind- 
ing, und sales after the property, if made according to the following 
rules, I'iz. I. The sale is to be in a place that is open, so that any one 
thai passeth by may see it, aiid be in a proper place for such goods. 
2. It must be an actual sale, for a valuable consideraiion. 3. The buyer 
is not to kiiow thai the seller hath a wrongful possession of the 
goods sold. 4. The sale must not be fraudulent, betwixt two, to bar 
a third person of his right. 5. The: e is to be a sale, and a contract, 
by persons ub.e to contract. 6. The contract must be originally, and 
wholly, in the Market overt. 7. Toll ought to be paid, where re- 
quired by statute. Sec. tJ. The sule is not to be in the night, [or on a 
A'w/;./.'/v,J but between sun and sun; (though if the sale be so made it 
may bind the parties.) A sale thus made shall bind the parties, and 
those that are strangers, who have a right. 5 Rc/i. 83. 

The statutes which ordain, that toll-takers shall be appointed in 
Markets and Fairs, to enter into their books the names of the buyers, 
sellers, vouchers, and prices of horses sold, and deliver anoic there- 
of to the buyer, &cc. secure the property of stolen horses to the own- 
er, although sold in a Fair or Market, if he repays what was bona 
fide paid for the horse. Hiata. 2 isr 2 P. i^ M. c. 7: 31 Eliz. c. 12. Sec 
title Horse li. 

Every one that hath a Market, shall have toll for things sold, 

which is to be paid by the buyer, and by anlient custom may be paid 
for standing of things in the Market, though nothing be sold; but 
not otherwise. A piepowder court is hicidcnt as well to a Market as 
a Fair; (see title Court f>f Pitjioivders;) and proprietors of Markets 
ought to have a pillory, and tumbrel, 8cc. to punish ofl'enders. 1 Innt. 
281: 2 Imt. 221; 4 272. Keeping a Fiur or Market, otherwise 
Vol. IV. 2 H 



iMARRIAGK. 



ihan it is j^ruiuctl, ab by keeping them upon U\ o days, when onl) 
one is granted; or on any other day than appointed; extorting toll or 
fees where none are due, kc. are causes of forfeiture. IHnch. 164. 
If a person erects stalls in a Market, and does not leave room for the 
people to stand and sell their wares, so that they are thereby forced 
to hire such stalls, the taking money for the use of them, in that case, 
is extortion. I Ld. y^crj/w. 149. See further titles /'fl/r; CY/r/: o^r/zf 

MARKIiT TOWNS; See Market. 

MAKKt:TZELD,or MARKLTGELD, toll of the Market. Cod. 
MS. in iiibl. Cotton. 

MARKPLNNY, Was a penny antiently paid at the town oi Mai- 
douy by those who had gutters laid or made out of their houses into 
the streets. JUL 15 Kd. \. 

MARLBOROUGH, Duke of. The honour of Woodstock granted 
to the Duke of Marlborough^ and Blenhevu-hotme built by the Par- 
liament, in reward of the victoiy at Blen/uimj &c. Stat. 3 c^* 4 .4nn. 
c. 6. The lionour settled upon his posterity, stat. 2 jinn. c. 3. An an- 
nuity from the posl-on\cc settled on the Duke o{ Marlborough^ 5 Jinn, 
c, 4. l or paying the arrears due for building Blenhcim-housey iStat. 1 
Gro. 1. .V/. I.e. 12. § 34. 

MA RLE, jnarlay from the Sax. fnargely \. e. medulla.'] Otherwise 
called Malhi; a kind of earth or mineral, which in divers counties of 
this kingdon» is used to fertilize land. Sec ftfat. 17 Ed. A. c. 4. 

MARLKBERG, Statutes made there, 52 //c«. 3. 

MARLERIUM, or MARLETUM, A marie pit. Chart. Antiq. 

MARQUE, from the Saxon mearc^ signum.] A mark or sign; but 
in our anticnt statutes it signifies Reprisals. Sec title Letter* qf 
Marqur. 

MARQUESS, or ^L\RQUIS, Marchio.'] Is now a title of honour 
before an Earl, and next to a Duke; and by the opinion of No toman ^ 
the name is derived from the German March, signifying originally 
CuatfjH Limitid, or Comes c( firafccf us limitis. In the reign of King 
JKich. \\. came up first the title o( Man/uts, which was a governor of 
the marches were called commonly Lords AJarchersy and not Alar- 
(jueasesy as Judge Dodderidge has observed in his law of jVobility and 
Pierage. Hilden^s Mare claus. lib. 2. c. 19. A i^/wry?/;* is created by 
patent: and antiently by cincture of sw ord, mantle of state, See. Sec 
titles Lords AJarchcrs; Peers; Aobilifi/. 

MARRIAGE, 

Makitagium.] a civil and religious contract, whereby a man is 
joined and united to a woman, for the purposes of civilized society: 
Afaritagium, in the feudal law, signified the interest of bestowing a 
ward or w idow in marriage by the Lord. Mag. Chart, c. 6. See title 
7 enures II. 4. 

Alaritugium is likewise applied to land given in Marriage; and is 
that portion which the husband receives with his wife. Bract, lib. 2. 
r. 34: Glnnv. lib. 7. c. I . In this sense there are divers writs, Dc Ma- 
ritagioy &c. Peg. 171. 

There is further a term called Duty (i^^wflrr/o^r, signifying an 
oblif^alion to marry; imposed on women who formerly had lands, 
charged with personal services, in order to render them by their 
liusbands. CoxucH. Sec Tenure, title II. 4. 
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Marriage is generally ihc conjunction of man and woman, in a 
constant societVi and agreement of living together; until the con- 
tract is dissolved by death or breach of faith, or some notorious mis- 
behaviour, destructive of the end for which it was intended. It is 
one of the rights of human nature; and was instituted in a state of 
innocence, for preservation thereof: and nothing more is requisite to 
a complete Marriage, by the laws of Etiglundy than a full, free, and 
mutual consent between parties, not disabled to enter into that state 
by their near relation to each other, infancy, pre-contract, or impo- 
tency. Diet. See fiost. atat. 26 Geo. 2. c. 33. 

As to the holenmization of Marriage, this is regulated by the laws 
and customs of the nation where we reside; and every State allows 
such privileges to the parties it deems expedient, and denies legal 
adviuUages to those who refuse to solemnize their Marriage, in the 
manner the State requires; but they cannot dissolve a Marriage ce- 
lebrated in another manner. Marriage being of divine institution, 
to which only a full and free consent of the parties is necessary. Be- 
fore the time of Pope Innocent III. there was no solemnization of 
Marriage in the church; but the man came to the house where the 
woman inhabited, and led her home to his own house, which was all 
the ceremony then used. See 1 l^ol. Mr. 359: I Sid. 64. 

Marriages by Kominh priests, whose orders are acknowledged by 
the church of Entfland^ are deemed to have the effects of u legal 
Marriage in some instances; but Marriages ought to be solenmized 
according to the rites of the church of England^ to entitle the p:irties 
to the privileges attending legal Marriage, as dower, thirds, 8cc. And 
by sfut. 3 Jac. 1. c. 5. § 13, Popish Recusants convict, married other- 
wise than accoiding to the orders of the church of Aw^'/awc/, by a 
minister lawfully authorized, and in some open church, Sec. shall be 
disabled, the man to be tenant by the curtesy, and the woman to 
claim her dower, jointure, or widow's estate, Sec. 

Marriage at Common Law is either in right, or in possession; and 
Marriage dt fuctOy or in reputation, as among Quakers, &c. is allow- 
ed to be sufficient to give title to a personal estate. 1 Leon. 53: 
jrood*s Inst. 59. But in the case of a dissenter, married to a woman 
by a minister of the congregation, who was not in orders; it was 
held that when a husband demands a right to himself as husband, by 
the Kcclesiastical Law, he ought to prove himself a husband by that 
law, to entitle him to it: and notwithstanding the wife, ami the chil- 
dren of this marriage, may entitle themselves to a temporal right by 
such Marriage; yet the husband shall not, by the reputation of the 
Marriage, unless he hath a substantial right: and this Marriage is 
not a mere nullity, because by the law of nature the contract is bind- 
ing; for though the positive law of man oixlains Marriage to be made 
by a pi'iest, that law only makes this Marriage irregular, and not ex- 
pressly void. I Salk. 1 19. But this is, in some cases, altered by the 
Marriage-act, stat. 26 Geo. 2. c. 33: the substance of which sec /lost. 

The Marriages that are made in an ordinary course, are to be by 
asking in the church, and other ceremonies appointed by the book 
of common Prayer. Stat. 2 Sc 3 Ed. 6.c. 21. By the ordinances of the 
church, when persons are to be married, the bans of matrimony shall 
be published in the church where they dwell three several Sundaijs 
or holidays, in the time of divine service; and if, at the day appoin- 
ted for their Marriage, any man do allege any impediment; as pre- 
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contract, consanguinity, or afliniiy, want of parent's consent, infancy, 
'See. why tlicy should not be married, (and become bound with suffi- 
cient sureties to prove his ulle^ation,) then tlic solemnization must be 
deferred until the Iruih is tried, Rubrick. And no minister sii-iU ce- 
lebrate matrimony between any persons without a faculty <il licence, 
except the banns of Marriage have been first published as directed, 
according to the book of Common Prayer, on pain of suspension for 
three years; nor shall any minister, under the like penalty, join any 
persons in marriage, who are so licensed, at any unseasonable times, 
or in any private place, <^c. Canon ^2. Also on the granting of li- 
cences, oath is made, and l)ond is to betaken, that there are no impedi- 
ments of pre-contract, consanguinity, ^c. nor any suit or controversy 
depending in any Ecclesiastical Court, touching any contract of Mar- 
riage of either of the parties with any other; that neither of them are 
of better estate than is suggested; and that the Marriage be openly 
solemnized in the parish church where one of the parties dwelleth, 
or the church mentioned in the licence, between the hours of eight 
and twelve in the morning. Licences to the contrary sliall be void; 
and the parties marrying are sul>ject to p\mishment as for clandestine 
Marriages. Cau. 102. 

But by special licence or dispensation from the Archbishop of Can- 
tcrburij^ Marriages, especially of persons of quality, are frequently 
in their own houses, out of canonical hours, in the evening, and often 
solcninized by others in other churches than where one of the parties 
lives, and out of time of divine service, ti^c. 

Marriages are prohibited in Lent, and on fasting days, because the 
niirth attending them is not suitable to the humiliation and devotion 
of ihosetimes; yetpcrsons may marry w ith licences in Lini, ulthough 
the banns of Marriage may not then be published, i'ormerly, during 
the establishment of the Catholic religion in these kingdoms, priests 
were restrained from Marriage, and their issue accounted bastards, 
i!fc. and the mat. 31 //. 8. c. 14, made such Marriages felonious. But 
on the l^eformalion, laws were matle, declarini; that the Marriage of 
priests should i)e lawful, and their children lei;itimate: though the 
preambles to those statutes set forth, that it would be better for 
priests to live chaste, and separate from the company of women, that 
they might w ith more fervency attend the ministry of the Gospel. See 
Stat. 2 45* 3 /i. 6. c. 2 I . But this statute, like all other reforms in the 
church, was repealed by Queen Mary., and was not revived again till 
hy atat. 1 Jac. I. c. 25; though the thirty-nine ariicles had passed in 
convocation in 5lh year of Queen Klizabeih., the 32d of which declares, 
that it is lawful for the bishops, priests, and deacons, as for all other 
Christian men, to marry at their own discretion. The Cierks in Chan- 
cery, though laymen, were not aFloMcd to marry, till !:tat. \ \ b H. 
8. f. 8. And no lay-doctor of civil law if he was married, could exer- 
cise any ecclesiastical jurisdiction, till atat. 37 H. 8. c. 7. 

Taking Marriage in the light of a civil contract, the law treats it as 
it does all other contracts: allowing it to be good and valid in all cases 
where the parties at the time of making it were in the first place 
'Willing to contract; secondly, able to contract; and, lastly, actually did 
contract, in the proper forms and solemnities required by law. 1 
Comm. c. 1 5./'. t33. 

I'irsty They must be nvilling to contract; " Consensus non concubilus 
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facit nu/itiany** is the maxim of the Civil Law in this case; and it is 
ulso adopted by the Common Lawyers. I In/it. 33. 

^Secondly, They must be adle to contract. In general all persons are 
able to contract themselves in Marriage, unless they labour under 
some particular disabilities and incapacities. What those arc we shall 
therefore inquire. 

These disabilities are of two sorts: first, such as are canonical^ and 
therefore sufficient by the Ecclesiastical Laws to avoid the Marriage 
in the Spiritual Court; but these in our law only make the Marriage 
voidable, and not ifiso facto void, until sentence of nullity be obtained. 
Of this nature are pre-contract, consanguinity, or relation by blood; 
affinity, or relation by Marriage; and some particular corporeal in- 
firmities. Tiiesc canonical disabilities are either grounded upon the 
express words of the divine laws, or are consequences plainly dedu- 
ciblc from thence; it therefore being sinful in the persons who labour 
under them, to attempt to contract matrimony together, they are 
properly the object of the Ecclesiastical Magistrates* coercion; in 
order to separate the olTenders and inflict penance for the offence, /<ro 
saluie amrnurum. But such marriages not being void ad initio^ but 
voidable only by sentence of separation, they are esteemed valid to 
all civil purposes, unless such separation is actually made during the 
life of the parties. For after the death of either of them the Courts of 
Common Law will not suffer the Spiritual Court to declare such 
Marriages to have been void; because that declaration cannot now 
tend to the reformation of the parties. 1 Inat. 33; 2 I»st. 614. Tiiere- 
fore when a man had married his first wife's sister, and after her 
death the Bishop's Court was proceeding to annul the Marriage, and 
bastardize the issue, the Court of King's Bench granted a prohibi- 
tion tjuod hoc; but permitted them to proceed to punish the husband 
for incest. Salk. 548. 

These canonical disabilities being entirely M'ithin the province of 
the Ecclesiastical Courts, our books are perfectly silent concerning 
them. But there are a few statutes which serve as directories to those 
Courts, of which it will be proper to take notice. By fitat. 32 //. 8 c. 
38, it is declared, that all persons may lawfully marry but such as 
are prohibited by God's law ; and that all Marriages contracted by 
lawful persons in the tace of the church, and consummate with bodily 
knowledge and fruit of children, shall be indissoluble. And (because 
in the times of popery a great variety of degrees of kindred were 
made impediments to Marriage, which impediments might however 
be bought off' for money.) it is declared by the same statute, that no- 
thing, God's law except, shall impeach any Marriage, but within the 
Levitical degrees, the farthest of which is, that between uncle and 
ncicc. Gilb. Rc/t. 158. 

By the same statute all impediments, arising from pre-contracts to 
other persons, were al)olished, and declared of none eff'ect, unless they 
had been consummated with bodily knowledge; in which case the 
Common Law holds such contract to be a Marriage facto. But this 
branch of the statute was repealed by utat. 2 isf o K. 6. c. 23. How fitr 
that clause of the Marriage-Act, -stat. 26 Cifo. 2. r. 33, which prohibits 
all suits in Ecclesiastical Courts to compel a Marriage in consequence 
of any contract, may collaterally extend to revive this clause o{ stat. 
32 JJcn. 8, and abolish the impediment of pre-contract, deseiTcs the 
consideration of the canonists. See I Comm. c. 15. /i. 434, 5. A con- 
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tract fier verba dt Jtrxscnti tcm/iore^ used to be considered in the Kc- 
t lcsiustical courts ///.?«m matrimonium; and if cither party had after- 
wards married, this, us a second Marriage, would liavc been annulled 
in the Spiritual Courts, and the first contract enforced. See as in- 
stance, 4 Co. 29. Kut as this prc-cngagement can no longer be car- 
ried into effect as a Marriage, it seems undoubted that it will never 
more be an un|)cdin»ent to a subsequent Marriage actually solemnized 
and consummated. 1 Comm. 435, in n. 

In the above */a^ 32 H. 8. c. 38, the prohibitions by God's law arc 
not specified; but in stats. 25 H. 8. c. 22: 18 //. 8. c. 7, the prohibited 
degrees are pailicularized. It is doubtful whether these two last sta- 
tutes iM'c in f( rce. 2 Burr. Kccl. A. 405. But so far they seem to be 
only declaratory of the Lcvitical Law. The former declared null and 
void the Marriage between //f?2ri/ VIII. and Catherine oi Jrragon, 
widow of his eldest brother, Prince Jrthury for which a dispensation 
liad been obtained from the Pope. 1 Comm. 435, /nw. 

The prohibited degrees are all which arc under the 4th degree of 
the Civil Law, except in the ascending and desccndhig line; and by 
the course of nature it is scarcely a possible case, that anyone should 
ever marry his issue in the 4th degree: but between collaterals it is 
universally true, thut all whc are in the fourth or any higher degree 
are permitted to marry: as first cousins are in the fourth degree, 
and therefore may marry: a nephew and great aunt, or neicc and 
greiii uncle, arc also in the fourth degree, and may intermarry; and 
thougn a man may not marry his grandmother, it is certainly true 
he may marry her sister. Cw7>*. Cod. 413. The same degrees by affi- 
nity are prohibited. Affinity always arises by the marriage of one of 
the parties so related; as a husband is related by affinity to all the 
conaanguinri of his w ife; and, vice versa,, the wife to the husband's 
consanguiuei: for the husband and wife being considered one flesh, 
these who are related to the one by blood, are related to the othcrby 
affinity. Gid.t. Cod. 412. Therefore a man after his wife's death can- 
not marry her sister, aunt, or niece. But the consangtnnri of the hus- 
band arc not at all relatcl to the comtanguinti of the wife. Hence two 
brothers may marry two sisters; or father and son a mother and 
dauj^htcr. If a brother and sister man-y two persons not related, and 
the brother and sister die, the widow and widower may intermarry; 
for thougii I am related to my wife's brother by affinity, I am not so 
to my wife's brother's wife, whom, 'f circumstances would admit, it 
would not be unlawful forme to marry. 1 Com;n. 435, i« w. Seel 
hi fit. 235, a. in n. 

The son of a father by another wife, and daughter of a mother by 
another husband, cousins german, 8cc. may marry with each other: 
a man may not marry his l>rothcr's wife, or wife's sister; an uncle his 
niece, an aunt her ncplicw. Sec. But if a man take his sister to wife, 
they are baron and feme, and the issue arc not bastards, till a di- 
vorce. LeviL c. 18, 20: 2 Inst. 683: 1 Bol. Mr. 340, 357: 5 Mod. 
448. 

A person may not marry his sister's daughter: and a sister's bas- 
tard daughter is snid to be w ithin the Levitical Law of affinity; it be- 
ing morally as unlawful to marry a bastard as one born in wedlock, 
and it is so in nature; and if a bastard doih not fall under the prohibi- 
tion ad firoximum sanguinis non uccedasy a mother may marry hcT 
bastard son. 5 Mod. 168: 2 Mis. Mr. 1161. 
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There are persons within the rcuson of the pvoliibition of Mar- 
riage, though not mentioned, and must be prohibited; as the father 
from nuivr)'ing his daughter, the grandson from marrying the grand- 
mother, Sec. i'augh. 321. 

The other sort of disabilities are those which are created, or at 
least enforced by ihc Municipal Latvs. And tbougli some of them may 
be grounded on natural law, yet they are rep^arded by the laws of the 
land, not so much in the light of any moral offence, as on account of 
the ciril inconveniences they draw after them. These civil disabili- 
ties make the contract void ah initio^ and not merely voidable: not 
that they dissolve a contract already formed, but they render the 
parties incapable of forming any contract at all; tlicy do not put 
asunder those who are joined together, but they prc\iously hinder 
the junction. And if any persons under these legal incapacities come 
together, it is a meretricious, and not a matrimonial union. I Comm. 
436. 

Thajirst of these legal disabilities is a prior marriage^ or having 
another husband or wife living; in which case, besides the penalties 
consequent upon it as a felony, the second Marriage is to all intents 
and purposes void. Br.M. title Bas/ard, pi. 8. See this Dictionary, 
title Bigamy. 

The next legal disability is want of age. If a boy under 14 or girl 
under 12 years of age marries, this Marriage is only inchoate and 
imperfect; and when either of them comes to that age, which is for 
this purpose tenned their age of consent, they may disagree and de- 
clare the Marriage void, without any divorce or sentence in the 
Spiritual Court. This is founded on the Civil Law. But the Common 
Law pays a greater regard to the Constitution than the age of the 
parties; for if they are habilrs ad matrimoniuni^ it is a good Marriage, 
whatever their age may be. And in law it is so far a Marriage, that 
if at the age of consent they agree to continue together, they need 
not be married again. Co. Lit. 79. If the husband be of years of dis- 
cretion, and the wife under 12, when she comes to years of discre- 
tion, he may disagree as well as she may; for in contracts the obliga- 
tion must be mutual; both must be bound or neither; and so it is, i /V r 
T'er«tt, when the wife is of years of discretion, and the husband under. 
Co. Litt. 79. 

If persons are married before the age of consent, they may at that 
age disagree and marry again, without any divorce: though if they 
once give consent when at age, they cannot afterwards disagree; and 
when they are married before, there needs not a new Marriage, if 
they agree at that age. I 33: 2 Inst. 182. A woman cannot dis- 
agree within her age of twelve years, till which her Marriage con- 
tinues; and before that time her disagreement is void. I Danv. 699. 
Though if a man marries a womiui under that age, and afterwards 
she, within her age of consent, disagrees to the Marriage, and at her 
age of twelve years marries another; now the first Marriage is ab- 
solutely dissolved, so that he may take another wife; for although 
the disagreement within the age of consent was not sufficient, yet 
her taking another husband at the age of consent, and cohabiting 
with him, affirms the disagreement, and so the first Marriage is 
avoided. A/bor, 575, 764. If after disagreement of the parties, at Jhe 
age of consent the> agree to the Marriage, and live together as man 
and wife, the Marriage hath contintiance, notwithstanding the former 
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disagreement; but if the disagreement had been before the Ordhia- 
ry, they coukl not uricrwards agree again to make it a good Mar- 
riage. I IJanv. ^i/>r. 699. But now ilie agreement after 12 or U 
wouid not be binding on the infant, if the Marriage was iviihout 
banns; or by licence, and w iihout consent of parents, guardians, &c. 
and the infant \vas not a widow or widower; for the Marriage-Act 
makes all such Marriages void. Sec atat. 26 Geo. 2. c. 33: I Imt. 
79, b. in ;/. 

If either party be under seven years of age, contracts of Marriage 
are absolutely void; but Marriages of Princes made by the State in 
their beliulf, at any age, are held good; though many of those con- 
tracts have been broken through. Sv;inb. Matrimon. Contr, Sec 
lVurd*s Jaiw 'if Mt'ions. 

The above proposition, " that in contracts tlic obligation must be 
mutual," has been censured as too generally expressed; for there arc 
various contracts between a person of full age and a minor, in which 
the former is bound and the latter is not. The authorities seem deci- 
sive, that it is true with regard to the contract of Marriage, referred 
to the ages of 14 and 12; but it has also long been clearly settled, 
that il is not true with regard to contracts of Marriage, referred to 
the minority under 21. lor where there are mutual promises to 
marry beiween two persons, one of the age of 21, and the other un- 
der that age, the first is bound by the contract, and on tlie side of the 
minor it is voidai)le; or for a breach of the promise on the part of the 
person of full age, the minor may luaiiuain an action, and recover 
damages; but no action cun be miiintained for a similar breach of the 
contract on the side of the minor. iVrct. 937: I'itzt^ihb 175, 275. 

Another incapacity arises from tvanl rj'consent Jiarcjita and fruar- 
dianN. By the Common l.aw, if the parties theujselves were of the 
age of consent, there wanted no other concurrence to make the 
Marriage valid; and this was agreeable to the Canon Law; but by 
several statutes, viz. i>tat<t. 6 cr 7 //*. 3. v. 6: 7 45* 8 //'. 3. c. 35, pen- 
alties of 100/. arc laid on eveiy clergynian who marries a coiiple 
cither without publication pf banns (whicli may give notice to parents 
or guardiuns) or without a licence, to obtain which, the consent of 
parents or guardians n.ust be sworn to; and the man so married for- 
feits 10/. and the p; risii clerk, kc. assisting, 51. These statutes are 
confirmed by .slat. iO .inn. c. ly, and extended to privileged places; 
so that if a parson so offending be a prisoner in any pKxc, on convic- 
tion he shall be reinoved to the county g tol, there to rcniiun in exe- 
cution charged with the said penalty of 100/. Sec. Before these sta- 
tutes, an inlbrmation was exhibited aguinst certain persons for com- 
bination in procuring a clandestine Marriage in the night, without 
banns or licence, between a maid-servant and a young gentleman 
who was heir to an estate, the person being in liquor; and Ll)ey were 
finetl 100 marks, and ordered to be conunittcd till paid; but it doth 
not ai>pear thai the Marriage could be made void. Cro. Car. 557. 

But the evil of clandestine and improper Marriages is more fully 
restrained by the following statute commonly known by the name of 
The Marriatrc Jet. 

By atai. 26 (.ico. 2. c. 33. all Marriages are to be cither in pursu- 
ance of banns publisiied, of a licence, or of a special licence. A 
Marriage in pnrbuance of banns must be solemnized in one of the 
churches or chapels where the banns w ere published. A Marriage 
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in pursuance of a licence (except a special licence) must be solem- 
nized in such church or chapel as in the licence shyll be named; all 
Marriages solemnized in any other place than a church or such cha- 
pel, unless by special licence, or without publication of banns or a 
licence of marriage from a person having authority to grant the 
same, shall be void; and all Marriages solemnized by licence, where 
either of ihe parties, not being a widower or widow, shall be under 
the age of twtnty-onc years, which shall be had witho(!t the consent 
of fatlier, guardian, 'cfc, shall be void. No p;irson, vicar, ^c. shall be 
obliged to publisb banns of matrimony, unit ss the persons to be mar- 
ried shall seven days before the lime required for the first publica- 
tion, deliver to him a notice in writing of their true names, and of 
the house or houses of their respective abode uithin such parish, b'c. 
and of the time they have dwelt in such house or houses. All banns 
shall be published upon three Sur.doya^ or bolydays, next preceding 
the Marriage in the parish church, isfc. where the persons to be mar- 
ried shall dwell. If they dwell in divers parishes, then in the parish 
church, ilfc. where each of them shall dwell, if in an extra-paro- 
chial place, then in the parish church, is'-:, adjoining. 

After solemnization of any Marriage under a publication of banns, 
it shall not be necessary, in support of such Marriage, to give any 
proof of the actual dwelling of the parlies in the respective parish- 
es, iJfc. wherein the banns of Marriage were published, nor shall 
any evidence be received to the contraiy, in any suit touching the 
validity of such Marriage. 

No licence of Marriage shall be granted by any archbishop, 
bishop, ^c. to solenmize any Marriage in any other church, i^'r. than 
in the parish church, iJc. within which the usual place of abode of 
one of the parlies shall have been, for four weeks immediately be- 
fore the granting of such licence: if both or either of the parties 
shall dwell in an extra-parochial place, then in some parish church 
adjoining. Nothing herein contained shall extend to prevent the 
archbishop of Canfc^-buru from granting special licences. 

Where any Marriage is by licence, it shall not be necessary to 
give any proof that the usual place of abode of one of the parties, 
ibr four weeks as aforesaid, was in the parish, i^c. where the Mar- 
riage was solemnized: nor shall any evidence be received to the con- 
trary, in any suit touching the validity of such Marriage. All Mar- 
riages by licence, where either of the parties, not being a widower 
or widow, shall be under the age of twenty-one years, which shall 
be had without the consent of his or her father, if living, or if dead, 
of his or her guardian, and if no guardian, of his or her mother, if 
living and unmarried, and if no mother living and unmarried, then 
of the guardian appointed by the Court of Chancer)', shall be void. 
If guardian or mother, or any of them, where consent is made ne- 
cessary, be noii comfiOH mentis^ beyond sea, or refuse to consent, and 
the Lord Chancellor shall declare it to be a proper Marriage, that 
shall be effectual as if the guardian or mother had consented. 

All Marriages shall be solemnized in the presence of two or more 
witnesses besides the minister. No minister, t5'c. solemnizing 
Marriage between persons, both or one of whom shall be under the 
age of twenty-one years, after banns published, shall be punishable 
bv ecclesiastical censure for solemnizing such Marriage without 
' Vol. IV. 2 I 
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consent of parents or guardians, whose consent is required by law, 
unless such parson, cTc. shall have notice of such dissent. And in 
case such parent or guardian shall openly declare in the church, i!/c. 
at the time of such publication, his dissent to such Marriage, such 
publication of banns shall be void. 

If any person shall solemnize matrimony in any other place than 
a church, ^r. where banns have been usually published, unless by 
special licence, or shall solemnize matrimony without publication of 
Ixinns, unless licence of Marriage be first had and obtained from 
some person having authority to grant the same, every such person 
knowinv^ly so offending, shall be transported for fourteen years. 
The prosecution to be within three years. 

To make a false entry in a Marriage Register; to alter it when 
made; to forge or counterfeit such entry, or a Marriage licence; to 
cause, or procure, or act, or assist in such forgery; to utter the same 
as true, know ing it to be counterfeit; or todestroy, or procure the de- 
struction of any register in order to vacate any Marriage, or subject 
any person to the penalties of this act; all these offences knowingly 
and wilfully committed, subject the party to the guilt of felony 
without benefit of clergy. 

No stiit shall be in any Ecclesiastical Court to compel a celebra- 
tion of Marriage, by reason of any contract, wliether /irr verba dc 
firentfifi^ or de futuro. This act noi to extend to Jews, Quakers, or 
Scollandy nor to the Marriages of any of the Royal Tamiiy; as to 
w hich latter see this Dictionary, title AV;/^- II. 

The effect of the above act as relates to the consent of parents, 
irfc. may be thub shortly staled: The party under age marrying by 
licence, if a Minor, aiid not having been married before, must have 
the consent of a father if living; if he be dead, of a guardian, laviful- 
tu a/i/ioimt d; if there be no such guardian, then of the mother if she 
is unmarried; if there be no mother, then of a Guardian appointed by 
the Court of Chancery. The guardian, whose consent is interposed 
between that of the father and that of the mother, must either be a 
tesumeitlaiy guardian appointed by the father's will, or a guardian 
appointed by Chancery; or if there is no such guardian, and the Mi- 
nor is under the age of U, and has lands by descent, perhaps the 
consent of a socage guardian would be sufficient; though it might 
ni>t be i>rudeiit to rely upon it alone, and such an early Marriage now 
seldom happens. I Comm. 4 38, in n. 

In reading this statute it should be attended to; that the clause for 
annulling the Marriages of hifants without the consent of parents or 
guardians, is restricted to Marriages by licence; so that the Marriage 
of i n infiint without such consent may still be gooil where banns are 
regularly published, unless a dissent is openly declared by the parent 
or guardian in the church or chapel at the time of publishing, in 
which latter case the statute makes the bajins void. As to the Mar- 
riages w ithout either licence or banns, which are usually termed 
clatideadtiey they are universally aimulled by this statute. Scotland 
being expressly excepted out of this statute, in consequence of this, 
so much of the act as was calculated to defeat the Marriages of Mi- 
nors without the consent of parents or guardians, hath been frequent- 
ly evaded, by going into Scotland to be married there, and returning 
to Er.i^land immediately afterwards. Indeed the validity of such Mar- 
riages was once questioned; and though, in general, Marriages arc 
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governed by the laws of the country in which they are celebrated, 
yet it was doubted whether the lex loci ought to be applied to a case 
accompanied with circumstances so strongly marking the intent to 
evade the law of England. Sec 2 Burr. 1079. But this point seems 
now fully settled in favour of the Hcotc/t Marriages, by a decision of 
the Court of ^IrchtSy which was afterwards confirmed in the C"oun 
of Delegates. However it may not be amiss to recollect, that there 
have been persons of authority who will not allow such cases of ap- 
parent evasion of the law of any country to fall within the principle 
on which lex loci is indulged. See I Jnsf. 796, in n. 

The Marriage of a female bastard with consent of her putative 
father is sufficient to gain a settlement, although she was under 
age at the lime of the Marriage. Const's Boa. ii, Sb. /il. 121. On the 
same principle, a Marriage between two infants solemnized by means 
of a procured licence, and without the consent of either parents or 
guardians, is not sufficient to gain a settlement, although both the 
parties are illegitimate, for such Marriage is void by the Marriage - 
act. I Term Kcfi. 96. 

A Marriage celebrated bona Jide in Scotland will undoubtedly enti- 
tle the woman to Dower in England; and the lawfulness of such a 
Marriage may be tried by a Jury in England. 2 H. Black. 145. 

As the above act requires that the Marriage should be celebrated 
in some parish church or public chapel where banns had been usually 
published (t. e. before 25 A/ar. 1754); the Court of K. B. were obli- 
ged to declare a Marriage void which had been solemnized in a cha- 
pel erected in 1765. Doug. 659. And as there were many Marriages 
equally defective, an act of Parliament immediately passed, which le- 
galized all Marriages celebrated in such churches or chapels since 
the passing of the Marriage-act,and indemnifying the clergyman from 
the penalties incurred. Srat. 21 Geo. 3. c. 53. See also 44 Geo, 3. c. 77, 
by which such Marriages solemnized before 25th Alarc/ty 1805, are 
declared valid: and the registers are ordered to be removed from 
chapels to the parish churches adjoining. See likewise the local acts, 
44 Geo. 3. c. Ixxxviii and 47 Geo. 3. ttt. 2. c. Ixxvi. 

./f fourth legal incafiacity of contracting Marriage is want of rcaaou^ 
without a competent share of which, as no other, so neither can the 
matrimonial contract be valid. I Rol. Jbr. 257. See title Idiots and 
LuTiatics IV. 

Lastly, the parties must not only be willing and able to contract, but 
actually must contract themselves in due form of law, to make it a good 
civil marriage. Any contract made fier verba de firaacnti, or in words 
of the present tense, and, in case of cohabitation fier verba de fuiuro 
also, between persons able to contract, was, before the Marriage-act 
above stated, deemed a valid Marriage to many puri)oses, and the 
parties might be compelled in the Spiritual Courts to celebrate it in 
facie ecclefiia. But these verbal contracts are now of no force to com- 
pel a future Marriage. It is held to be also essential to a Marriage, 
that it be performed by a person in orders. Halk. 1 19: See Burr. Set. 
Ca. 232: I IVils. 74; though the intervention of a priest to solenmize 
this contract is merely juris fiositivi, and not juris nuturatis aut di- 
vini; it being said that the Pope Innocent 111. was the first who or- 
dained the celebration of Marriage in the church, before which it was 
totally a civil contract. Moor, 170. And in the limes of the grand* Re- 
bellion all Marriages were performed by the Justices of the Peace; 
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and those Marriages were declared valid, wiihoui atiy fi-csh solemni- 
zation, by utaf. 12 Car. 2. c. 33. 

On ihc whole, as the law now stands, it may be collected, that no 
Marriage by the Temporal Law ii> i/ifto JactOy void^ thai is celebrated 
— by a person in orders— in a parish church or public chapel; (or else- 
where by special dispensation) — ^in pursuance of banns or a licence 
—between single persons — consenting — of sound mind — and of the 
age of 21 years — or of the age of 14 in males, and 12 in females, 
with consent of parents and guardians; or without, in case of widow- 
hood. And no Marria^^je is voidable, by the 1- cclesiaslical Law after 
the death of cither of the parties; nor durinj^ their lives unless for the 
canonical impediments of pre-contract; (if that indeed still exists;) 
of consani^uinity, and of affinity, or corporeal imbecility subsisting 
previouj". to the Marriavje. 1 Co;«;h. 440. 

In this place it will not be inapplicable to notice the offence of th? 
Forcible ^Jbduciion and Marriage of tvov^en; a crime vulgarly called 
Utealiiig an Iltiresfi. ]iy utaf. 3 H. 7. r. 2, it is enacted, that if any 
person shall for lucre take any woman, being maid, widow, or wife, 
and having substance cither in goods or lands, o'.- being apparent to 
her ancestors, contrary to her will, and afterwards she be married to 
such misdoer, or by his consent to another, or defiled; such person, 
his procurers and abettors, and such as knowingly receive such wo- 
man, shall be deemed principal felons: and by fstat, 39 Jiliz. c. 9, the 
benefit of clergy is taken away from all such felons who shall be prin- 
cipals, procurers, or accessories 6'.fore the fact. In the construction 
of this statute it hath been determined, 1st, Tiiat the indictment 
must allege that the taking was not lucre, for such are the words of 
the statute. 1 Haivk: P. C. c. 42. 2d, In order to shew this, it must 
appear that the woman has substance either real or personal, or is an 
heir apparent. 1 Hal. P. C. 660: 1 Naivk. P. C. c. 42. 3dly, It must ap- 
pear that she was taken away against her will. 4thly, It must also 
appear, that she was afterwards married or defiled. And though pos- 
sibly the Marriage or defilement might be by her subsequent con- 
sent, being won themnto by flatteries after the taking, yet this is 
felony, if the first taking were against her will. 1 HaL P. C. 660. 
And so vice versa^ if the woman be originally Uiken away with her 
own consent, yet if she afterwards refuse to continue with the of- 
fender, and be forced against her will, she may from that time as 
properly be said to be taken against her wiil, as if she had never 
given any consent at all; for, till the force was put upon her, she was 
in her own power. I Hau>h. P. C. c. 42. It is held, that a woman, 
thus taken away and married, may be sworn and give evidence 
against the offender, though he is her husband de facto, contrary to 
the general rule of law; because he is no husband de jure, in case 
the actual Marriage was also against her will. I Nal. P. C. 661. In 
cases indeed where the actual Alarriage is good, by the consent of 
the inveigled wonjan obtained after her forcible abduction, ffaU 
seems to question how far her evidence should be allowed: but.other 
authorities seem to agree that it should, even then, be admitted; es- 
teeming it absurd that the offender should thus take advantage of 
his own wrong; and that the very act of Marriage, which is a prin- 
cipal ingredient of his crime, should, by a forced construction of 
la\r, be made use of to stop the mouth of the most material witness 
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against him. See Cro. Car, 488: 3 K'eb. 193: 5 Star. 7V. 455; and 
this Dictionary, title Baron and Feme I. 2. 

An inferior degree of the same kind of offence, but not attended 
with force, is punished by at at. 4 b* 5 /*. c?* M. c. 8, which enacts, 
that if any person above the age of 14, unlawfully should convey or 
take away any woman child unmarried, (which is held to extend to 
bastards as well as legitimate children, Stra. 1 162.) within the a^c of 
16 years, from the possession and against the will of the father, mo- 
ther, guardians, or governors, he shall be imprisoned two years, or 
fined at the discretion of the Justices; and if he deflowers such maid 
or woman child, or without the consent of parents contracts matri- 
mony with her, He shall be imprisoned five years or fined at the dis- 
cretion of the Justices, and She shall forfeit all her lands to her next 
of kin during the life of her said husband. Hut this latter pa>t of the 
act is now rendered almost useless by the provisions of the Marriage- 
Act, which makes the Marriage [unless by banns] totally void. See 
4 Comm. c. \5.p/t. 208, 9. 

These stolen Marriages under the age of 1 6 being usually upon 
merccnaiy views, this last act, besides punishing the seducer, wisely 
removed the temptation; [as to iands.^ It has been decided in the 
Court of Exchetjuer that the woman in this case forfeits her lands 
only during the life of her husband. ^4mdL 73. Though the more 
natural construction of the statute seems to be, that the next heir 
shall retain them during the life of the wife, even after the death of 
the husband. 1 Bro. C. R. 23. 

An aniicnt stat. 31 //. 6. c. 9, still appears on our Statute-books, to 
invalidate bonds and securities taken from women under duress of 
imprisonment by threats of forcible Marriage, Sec. 

Matrim'jiiial camcs, or injuries respecting the rights of Marriage, 
are one branch of the Ecclesiastical jurisdiction: though if Mar- 
riages arc considered in the light of mere civil contracts, they do not 
bcem lo be very properly of spiritual cognizance. This, however, 
was effected by the usurpation of the church under the Catholic sys- 
tem; and causes matrimonial are now so peculiarly ecclesiastical, 
that the Temporal Courts will never interfere in controversies of this 
kind, unless in some particular cases: as, if the Spirituul Comt do 
pi-oceed to call a Marriage in question after the death of either of the 
parties; this the Courts of Common Law will prohibit, because it 
tends to bastardize and disinherit the issue; who cannot so well de- 
fend the Marriage as the parlies themselves, when both of them 
living, might have done. 

Of matrimonial causes oi»e of the first and principal is, causa jacfi- 
tationis matrimonii; wJien one of the parties boasts or gives out, that 
he or she is married to the other, whereby a common reputation of 
their matrimony may ensue. On tliis ground the party injured may 
libel the other in the Spiritual Court; and unless the defendant un- 
dertakes and makes out a proof of the actual Marriage, he or she is 
enjoined perpetual silence on that head; which is the only remedy 
Ecclesiastical Courts can give for this injury. Another species of 
matrimonial causes was when a party contracted to another, brought 
a suit in the Ecclesiastical Court to compel a celebration of the Mar- 
riage in pursuance of such contract; but this branch of causes is 
now cut oft' entirely by the Marriage-Act above stated. The suit for 
restitution of conjugal rights is also another species of matrimonial 
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causes; which is brought whenever cither the husband or vrife is 
guilty of the injur)' of subtraction, or lives separate from the other 
without any sufficient reason; in which case the ecclesiastical juris- 
diction will compel tlicm to come together again, if either parly be 
weak enough to desire it contrary to the inclination of the other. Sec 
3 Comm. c, 7. /i. 93, 4. Divorces and suits for j^Umonu are also sub» 
jects of ecclesiastical jurisdiction, as to which see this Dictionarf, 
titles Huron and Ftme XI: Divorce. 

The Temporal Courts by the 6tat. 28 Hai. 8. c. 7, are to deter- 
mine what Marriages are within or without the Leviiical degrees; 
and prohibit the Spiritual Courts if they impeach any persons from 
mari7ing within these degrees. And it is said, were it not for that 
statute, wc should be under no obligation to observe the Levitical 
degrees. Vaugh. 2U6: 2 Vent. 9. 

Although matrimonial causes have been for a long time deter- 
minable in the Ecclesiastical Courts, they were not so from the be- 
ginning; for as well causes of matrimony as testamentary were civil 
causes, and appertained to the jurisdiction of the civil magistrate, 
until Kings allowed the clergy cognizance of them. Davi«*8 R^fi.Sl. 
If persons married are infra annon nubiiesy the Ecclesiastical Judges 
are to judge as well of the assent, whether sufficient, Sec. as of the 
first contract; and where they have cognizance, the Common-Law 
Judges ought to give credit to their sentences, as they do to our 
judgments. 7 Rep. 23. See the Dueheas of Kingston* 9 Ca, 1 1 St. TVs 
198. 

Loyalty or lawfulness of Marriage is always to be tried by the 
Bishop's certificate: or inquisition taken before him, on examining 
of witnesses, &c. Dyer^ 303. If the right of Marriage comes naturally 
in question, as in dower, &c. the lawfulness of Marriage is to be tried 
by the Bishop's certificate: but in a personal action, where the right 
of Marriage is not in question, it is triable by a Jury at Common 
Law. I Lrv. 41. Whether a woman is married, or she is the wife of 
such a person, is triable by a Jury: and in personal actions it is right 
to lay the matter upon the fact of the Marriage, to make it issuable 
and triable by a Jury, and not upon the right of the Marriage, as in 
real actions and appeals. 1 Insr. 112: 3 Salk. 64. If the Marriage of 
the husband is in question. Marriage, in right ought to be, and that 
shall be tried by certificate. I Lron. 53. But if on covenant to do 
such a thing to another upon the Marriage of a man's daughter, the 
party alleges that he did marry her, Sec. this shall be tried per fiais; 
for the Mai riage is only in issue, and not whether he was lawfully 
espoused. Cro. Car. 102. 

Conditions against marrying generally are void in law; and if a 
condition is annexed to a legacy, as where money is given to a wo» 
man, on condition that she marries with consent of such a person, Sec. 
such a condition is void by the Ecclesiastical Law, because the Mar- 
riage ought to be free without coercion; yet it is said it is not so at 
the Common Law. 2 A'tr/«. jlbr. 1 162: Fofih. 58, 59: 2 I All. 192. Sec 
titles Condition; Let(acy. 

Of the Effect qf Marriage^ by operation oflaw.—>hy Marriage with 
a woman the husband is entitled to all her estate real and personal; 
and the effects of Marriage are, that the huslxind and wife are ac- 
counted one person, and he hath power over her person as well as 
estate, Sec. 1 Inst. 357. 
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The wife doth partake of the name, so of the nature and condition 
of the husband by the Marriaj^e; for if she be an Earl's w ife, she is a 
Countess; if a Knight's wife, a Lady; and if he be an alien and made 
a denizen, the wite is so likewise. 39 H. 6. 45: 4 H. 7. 31: Bro. 
499. 

There beinpj divers advantages by Marriage, to the man and the 
woman; therefore on promise of Marriaj^c, damages may be reco- 
vered, if either party refuse to marry; but the promise must be mu- 
tual on both sides, to ground the action 1 ^alk. 24. And if there be 
reciprocal promises of Marriage, as the woman's promise to the man 
is a good consideration to make his obligatory; so his promise to her 
is a sufficient consideration to make hers binding; and though no time 
for Marriage be agreed on, if the plaintiff prove tender and offer to 
marry defendant, and refusal by defendant, or if defendant marry 
another, whereby performance of the promise is, in law, rendered 
impossible, action lies, and damages are recoverable. Carfhew, 467. 
These promises arc not affected by the provisions of the Marriage- 
Act, as relate to actions brought for their non-performance. 

If a man and wonian make mutual promises of intermarriage, and 
the man gives the woman 100/. which she accepts, in satisfaction of 
his promise of Marriage, it is a good discharge of the contract. Mod, 
Cas. 156. By the Statute of Frauds, atat. 29 Car. 2. c. 3, no action 
shall be brought upon any agreement on consideration of Marriage, 
except it be put in writing, and signed by the party to be charged, 
Stc. And where an agreement relating to Marriage must be in wri- 
ting after a year, and when it need not, vide SAinn. 353. Observe the 
words, they are upon any agreement on connidcration of Alarriage^ 
which is essentially different from mutual promise^if the parlies to 
mariT each other. And which latter are not witri ffinEn e statute. See 
title ,^jtsuiu/isie II. 

Conti*acts and Bonds for money to procure Marriage between 
others are usually called Marriage-hrocage agreements or bonds. 
Concerning these, see the Treatise of Equity (8vo.) fi. 249 — 25 4. 

Wherever a parent or guardian insist upon a private gain or secu- 
rity for it, and obtain it of the intended husband, it shall be set aside; 
for the power of a parent or guardian ought not to be made use of to 
such purposes. And it is now a settled lule that if the father on the 
Marriage of his son, takes a bond of the son to pay him so much, 8cc. 
it is void, being done by coercion while he is under the awe of his 
father. Nor will the Court only decree a Marriage-brocage bond to 
be delivered up, but also, a gratuity actually paid to be refunded; (2 
Vci'ji. 292;) for such bond or conti act is in no case to be countenanced. 
A bond to procure Marriage, though between persons of equal rank 
and fortune, is void as being of dangerous consequence. See 3 Lev. 
41; I Halk. 156. 

From the case of Grisley v. Lothcr^ Hob. 10. it should seem that 
though the procuring of a Marriage is not a consideration in equity, 
it is a sufficient consideration in law, and of that opinion //o/r, C. J. 
appears to have been in Hale w Porter, 3 Lev. 411; and the circum- 
stance of the bond in that case having been ultimately cancelled by 
a decree of the House of Lords does not affect the rule of Law: as 
that decision was upon an appeal from the decree in E(/ui[y which 
had declared the bond to be good; as Courts of Equity do not in such 
cases interpose for the benefit of the party, so much as on considera- 



256 



MARRIAGE. 



I'lons of public policy. See Lano v. Laiif^ Forrest. 142: but quoi-y whe- 
ther the vice of such consi(l< ration could not now be pleaded al Law. 
•2 Wilft. 34 7; CoHhis v. Jilanfnn. 

Thai Equity v ill relieve against bonds to Strangers; for procuring 
of Mavriaj<e; see 1 Chan. R./t. .J7: 3 C7i. Rtfi. 18: 2 Ch. Ca. 176: I 
412: 1 'Vz. 503: 3^/^.566: and as these contracts are avoid- 
ed on reasons of public inconvenience^ the Court of Exchequer in 
S/iiriry V. Mariifu 14 .Vov. 1779, held that they would not admit of 
subsequent confirmation by the parly. See also Booth v. IVarrin^totiy 
{E.) CaacH in Pari. 8vo. tit. Fraud. Ca. 6. 

An Obli 'Ration procured from an infant by the father of his intend- 
ed wife, in fr;uid of Marriage articles a'^reed to by the infant and his 
friends, is absolutely void. Morinone v. Arbuthnoty {J^ti.) Pari. Ca. Svo. 
viii.//. 247. .Iftfirndix II. Ca. I. 

If a man before Marriage gives bond and judgment to the wife, to 
leave her worih lOOO/. at his death, in consideration of a Marriage 
portion, this shall be made good out of the husband's estate, and satis- 
fied before any debts; pmvided a judgment be not obtained against 
him with her consent. An intended husband, in consideration of a 
Marriage, covenanted with the intended wife, that if she would mar- 
ry him, and she should happen to survive him, he would leave her 
worth 500/. The Marriage took effect, and the wife survived, and he 
did not leave her worth that money; she married a second husband, 
and he brought an action of debt again A the administrator of the first 
husband for the 500/. To which it was objected, that this being a 
personal action, it was suspended by the Marriage, which was a re- 
lease in law, and so extinct; but the plaintiff had judgment, for the 
action is not S4|Dended, because during the coverture there was no 
action: nothin gjfi^ this case is due whilst the coverture takes place, 
and the debt aris??by the death of the husband. Palm. 99: 2 Sid. 58. 

A bond was given by a man, reciting, he was to marry .1. S. and that 
if llie Marriage took effect, and he did survive her, then, within three 
months after her decease, he would pay to the obligee 300/. for such 
uses as the said J. S. by any w riluig under her hand and seal, sub- 
scribed and published in the presence of two witnesses, should direct 
and i.ppoint; this Marriage bond was adjudged good. 3 Cro. 376; 
Yclv. 226, 227. 

In case articles are entered into before Marriage, and afterwards a 
settlement is made different therefrom, the Court of Chancery will 
set up the articles against it; but where both are finished before the 
Marriage had, at a time when all parties arc at liberty, such settle- 
ment will be taken as a new agreement between them: this is the 
general rule, unless the deed of settlement is expressly mentioned to 
be made ui pursuance of the Marriage articles, 5cc. whereby the in- 
tent may still appear to be the same. Talb. 20. Articles of Marriage 
were made for settling lands on the husband and wife, and the heire 
male and female of the body of the husband by the wife, kc. and a 
settlement was drawn contrary to these articles, long after which the 
husband suffered a l ecovcry, and devised the land to others; it was 
here held to be no bar to the heirs female, who were decreed to have 
the land. 2 P. iniHam.Sy 349, 355. Yet it is said, where relief is to l>e 
given in equity on a settlement, it must be only to the persons who 
claim as purchasers, as the first and other sons; and all remainders 
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after to the husband's heirs of his body, or his right heirs, are volun- 
tary and not to be aided, ^ibr. Can. Kq. 385. 

Though a term to raise daughters' portions, payable at the age of 
eighteen, or day of Marriage, in a Marriage settlement, is limiied in 
remainder, to cornmence after the death of the father generally; or if 
it be in case he die \viii\oul issue m: le of his v» ife, aiul she dies first 
without such issue, leaving a daughter, &cc. In equity the term is 
saleable during the life-time of the father, when the daugliter is 
eighteen years old, or married; because every thing hath happened 
and is past which is coniiiigcnu for it is impossible there should be 
issue made of the wife when she is dead; and as to the father's death 
that is not contingent, but certain, by reason, all rntn wuj^f dir; but if 
there is a contingency not yet happened, as if the daughters i.re »o 
be unmarried, or not provided for at the time of the father's death, 
&c. it is otherwise. 1 S:alk. 1 50. 

Upon Marriages, the Settlements genercilly made of the estate of 
the husband. Sec. are to the husband lor life, after his death to the 
wife for life for her jointure, and to their issue in remainder, with 
limitations to trustees to support contingent uses, and leases to 
trustees for terms of years, to raise daughters' portions, Sec. And 
they are made several ways, by lease and release, fine and reco- 
very, covenant to stand seised to uses. Sec. See the form of a com- 
plete Marriage Settlement in the .Ifi/inuiix to filackittonc^s yfualy-n's^ 
with other useful forms relative thereto: See the same also, in the 
^fi/icndix to the second volume of his Comimniariea. 

These settlements the law is ever careful to preserve, especially 
that part of them which relates to the wife, of which she may not 
be divested, but by her own fine: and if a woman about to marry, 
to prevent her husband's disposal of her land, conveys it to friends in 
trust, and they with the husband, after Marriage, make sale of the 
same, the Court of Chancery will decree the purchaser to reconvey 
to her. Tot hi I, 43. 

Where a woman on Marriage, by the man's consent, makes over 
her estate, to be at her ow n disposal, the product or increase thereof 
she can also dispose of: and if the wife has a separate maintenance 
settled on her by the husbantl, she may, by writing in the nature of 
a will, give away what she saves, if she dies before the husband; 
and shall have the same herself, in case she outlives him, and it 
shall not be liable to his debts. Precrd. Cane. 255, 44. But where 
a settlement is made on the wife, in consideration of her whole 
fortune and equivalent to it: here the wife's portion, though it be 
out on bonds. Sec. which upon the death of the husband by law 
siu'vivc to the wife, shall in equity be subject to the husband's bond- 
debts, after his decease, to ease the real estate of the heir. Ibid. 63. 
And it has been likewise ht;ld, that if after the wife's death, debts of 
her's appear, the husband shall be answerable for the debts of the 
wife, so far as he had any money or estate of hers. Ibid. 256. 

If a man in mean circumstances marry a w oman of fortune, upon 
suggestion and proof of lunacy in the wife by her friends, the Court 
will order her estate to be so settled, that she may not be wrought on 
by her husband to give it to him from her children, by him or any 
other husband, £cc. Skin. 1 10. 

Vol. IV. 2 K 
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Marriage is dissolved by the natural death of tlie husband or wife, 
or by divorce; and whore a Marriage is dissolved by the death of the 
husband, dower survives to the wife, where no settlcn»ent is made of 
the husband's lands. See tlus Dictionary, titles Baron and Feme; 
C/ianc rif; Bunkrufit; Doivcr; Jointure; isfc. 

MARKOW, Was a Lawyer of great account in Henry Vllth's 
days, whose learned readings are extant, but not in print. Lamb. 
Eirenareh. lih. 1. cafi. 10. 

MARSHAL, Mareicallusj Fr. Mareschal.'] It seems to signify as 
much as V'rifjtmus' niitiium^ with the aniient Rortians: It has also been 
derived from the Civrinan marHchalk^ i. e. K'juitum luatfintery which 
Uotoman in his Feuds, under verb. Marc/iaicusy derives from the 
old word murc/iy which signifies a horse; others make it of the Sax. 
tnar^ i. e. litjuuH^ iSf ncalch^ f rafcctuH. 

With us there are several officers of this name; the chief whereof 
is the Earl Marshal of Eut^land^ mentioned in utais. 1 H. 4. c. 24: 8 
Ji. 2. c. 5: 13 Ji. 2, sf. 1 . c. 2, i^c. whose office consists especially in 
matter of war and arms, as well in this kingdom as in other countries. 
This oflice is very aniient, having fonnerly greater power annexed 
to it tl'.un now; it has been long hereditary in the family of the Duke 
of vV';v/'vM'. Vide Lufiunus de Ma^irjrctibus Francie^ lib, 1. r. Ma- 
ritihalluf}} and Tiliusy lib. 2. c. De Conaiabili Mariscallo^ Isfc. and this 
Dictionary, titles Cotvitublc; Court of Chivalry; Court Martial. 

The next is the Marshal of the King's house, oth^wise called 
KnijL^ht Marshal; his authority is exercised in the King's palace, m 
hearing and determining all pleas of the Crown, and suits between 
those of the King's house and other persons within the verge, and 
punishing faults committed there, fccc. Sec the atats, 28 E. L at. 3. c. 
3: 18 Ed. 3. c. 7: 27 Ed. 3. st. 2. c. 6: 8 Ric. 2. c. 5: 2 H. 4. c. 15: 
Croni/z. Jurud. 192. 

Flrfa nicntions a Marsball of the King's hall, to whom it belongs, 
whei. the tables at e pi cpared, to call out those of the household and 
stranL;crs, accordinji to their ri:*k and quality, and properly places 
them. Flrta., lib. 2. cuji. 16. 

l iicre are other inferior officers called Marshal, as Marshal of 
the Justice in Fyre. Anno \2 Ed 1. c. 19. Marshal of the King's 
Bench; see ntut. 5 E.d. 3. ca/i. 8. w ho haih the custody of the King's 
Bench prison in 'Souf/iu'w-k. This officer gives attendance upon the 
Court, and takes into his custody all prisoners comn.itted by the 
Court; he is fineable for hi? absence; and non-atiendance is a for- 
feiture of his office. Nil. 2 \ is" 22 Car. 2. By sta(. 8 9 IV. 3. c 27, 
Grants of the King's Bench and Fleet prisons to be inrolled: and the 
office of Marshal and Warden of the King's Bench and Fleet, is to 
be executed by those who have the inheritance of those prisons. The 
power of appointing the Marshal of the Kinj;<'s Bench, which had 
been granted in fee by K. Jamen I. was revested in the Crown by 
Stat. 27 Geo. 2. c. 17, and the office subjected to the control of the 
Court of King's Bench. 

'1' lie re is also a Marshal of the Exchequer, to whom that Court 
commits the custody of the Kinp^'s debtors for securing the debts; he 
likewise assigns to sheriffs, customers and collectors, their auditors, 
before whom they shall account, ^tal, 51 Hc7i. 3. ktat. 5. 

There is also a Marshal or Provost Marshal of the Admiralty, 
whose duty it is to act ministerially, under the orders of the Court 
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of Admiralty in securing prizes, executing Wai raius for these and 
other purposes, arresting and atlendins^ the execution of criminals, 
Sec. See stat. 45 G. 3. c. 72. § 117, and other Prizr Jlcfs. 

MARSHAL AND STEWARD OF THE KING's HOUSE- 
HOLD AND MARSHALSEA. Of what things they shall hold 
pica. ^rt. ftu/icr Carlasy 28 Ed. I. 3. r. 3: 8 A'. 2. c. 5. 

MARSHALSEA, MarcicaltiaJ] The court or scat of the Marshal; 
of whom sec Crovifi.Jur. 120. It is also used for the prison in Sotuh- 
rjark; the reason whereof may be, because the Marslud of the King's 
house was wont perhaps to sit there in judgment, or keep his prison. 
See atats. 9 tiich. 2. c. 5: 2 llc7i, 4. c. 23. King CfmrUn the First 
erected a court by letters patent under the great seal, by the name 
of Curia Hosfiitii Domini Regis, is'r. which takes cognizance more at 
large of all causes thaii the Marshalsca could; of which the Knight 
Marshal or his Deputy are Judges. Cowclt. See title Cuitrt of A/ar- 
ihalsta. * 

MARSHES AND FENS, Laws concerning them. Sec title Fens. 

MART, A great fair for buying and selling goods, holden every 
year. 2 Insf. 221. See titles J-'air;' Market. 

MARTIAL LAW, The law of war, that depends upon the just 
but arbitrary power and pleasure of the King, or his Lieutenant; for 
though the King doth not make any laws but by common consent in 
Parliament, yet in time of war, by reason of the necessity of it, to 
guard against dangers that often arise, he useth absolute power, 
so that his word is a law. Smith de Hepub. ^ngi. lid. 2. c. 4. This 
power, however, is now regulated by Act of Parliament. See this 
Dictionary, title Court Martial. 

MARTILAGIUM, For Martyrologium. Monant. ii. 322. 

MARTYROLOGY, Mureyrologium.'] A book of Martyrs, con- 
taining the lives, &c. of those men who died for their religion. Also 
a calendar or register kept in religious houses, wherein were set 
down the names and donations of thcii benefactors, and the days of 
their death, that upon every anniversary they might commemorate 
and pray for them: such benefactors usually made it a condition of 
their benefice, to be inserted in the Marty rology. Paroch. Antiq. 189. 

MASAGIUM. Antiently used for nicssuagium, a messuage. Far. 
16. ^\2. 

MASKS. The penalty of selling or keeping visor masks. Sec the 
antient Ktaf. 3 Men. c. 9. 

M.\SONS. To plot confederacies amongst Masons, was, by an 
obsolete <itar. 3 //. «. 6. c. 1, declared felony. See title Con^fiiracv. 

MASS; See Pafmi. 

MASSER, A priest that says mass. Blount. 

MASS-PRIEST. In former times secular Priests, to cJisuui^uisli 
them from the regulars, were called Mass-Priests, and they were to 
oflkiatc at the Mass, or in the ordinary service of the church: hence 
MesKe Preoat in many of our Saxon canons, for the parochial minis- 
ter; who was likewise sometimes called Mesne Thegnc., because the 
dignity of a priest in many cases was thought equal to that of u 
Thein., or lay lord. But afterwards the word Mass-Priest was re- 
strained to slipendaries retained in chantries, or at particular altars, 
to say many Masses for the souls of the dead. 

MAST, Glarus J'cissona.^ The acorns and nuts of the oak, or other 
large tree. — Glandi, nomine contincnlar gluns, casfancaj/agina^ sicux 
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et nucesy et alia guague gua edi et /msrifiotenmt pruttcr hcrbam. Bract, 
lib. 4. Tem/iuf. /if-wona often occurs for Mast-tin^c, or the season 
when Must is ripe; which in Norfolk they call Shacking-timc — 
Quod hah at decern /lorcos in tempore de pesson in 6o«eo meo. Along. 
.4ngL ii. 113, 231. 

MAS ri\l{, Ma^Hter^ Signifies in general a governor, teacher, 
8cc. and also in many cases an ofiiccr. See Servant. 

MASTER AND SERVANT. The relation between a Master 
and a Servant, from tl^e superiority and power which it creates 
on the one hand, and duty, subjection, and, as it were, allegiance on 
the othci. is, in inuny insUmccs, applicable to oilier relaiions, which 
are in a superior and subordinate degree; such as lord and bailiff, 
principal and attorney, owncis and masters of ships, merchants and 
iactors, and all others having autlioiiiy to enforce obedience to their 
orders, from those whose duty it is to obey them, and whose acts, be- 
ing conformtdile to their duty and office, are esteemed the acts of 
their principtds. See this Dictionary, title Serx ant; as also titles 4^- 
jirrn'icc; Labourer. 

MASTER OF THE ARMORY, Mugigtcr Jirmorum et Jrma- 
turjc Reikis.'] An ofiicer who hath the care of his Majesty's arms and 
armorv, mentioned in the antient etat. 39 EHz. c. 7. 

MASTER OF 'J*IIE CEREMONIES, Matri^tcr Jdmi^sionum.'] 
One who receives and conducts nnibassadois and other great pcrsoD9 
to audience of the King, &c. This office »v.»s instituted by King Jani$$ 
1. for the nioi c magnificent reception of ambassadors and strangeis 
of the greatest quality. 

MASTER OF, OR IN CHANCERY, Magihter Carcrf/aira.] In 
the Chancery there arc Masters, who are assistants to the Lord 
Chancellor or Lord Keeper, and Master of the Rolls: of these there 
are some ordinary, vnd some extraordinary; the Masters in ordinary 
arc twelve in number, of whom ti.e Master of the Rolls is chief; and 
some sit in Court every day during tcrn^and have referred to them 
interlocutory orders for stating accounts, computing d;;mages, and 
the like; they also administer oaths, lake a{lida\ its, and acknowledg- 
ments of deeds and recognizajiccs; they also examine, on reference, 
the propriety of Bills in Cl.anctr)'; which if they report to be scan- 
dalous or inipertineni, such matter nmst be struck out, and the de- 
fendant shall have his costs. The extraordini.ry Masters arc appoint- 
ed to act in il)c country, in thr several counties of EuifluvL beyond 
ten miles' distance from London^ by taking affidavits, recognizances, 
acknowledgments of deeds, ifc. for the ease of the suitors of the 
Couit. 

By the ^taf. 13 Car. 2. 9t, I, in the .4pfi€ndixy a puVdic Office was 
ordained to be kept near the Rolls, for the Masters in Chancery; in 
which ihey, or some of them, are constantly to attend, for adminis- 
tering oaths, caption of deeds, and despatch of other business: and 
their fees for taking affida^i':s, acknowledgment of deeds, exemplifi- 
cations, reports of certificates, ^c. are ascertained by that act; and 
to take more, incurs cisability for such Master to execute his office, 
and a forfeiture of 100/. <J7'r. 

Kcspeciing the salaries of the Mr.sters in Chancery, see this Dic- 
tionar), titles Chancellor; Chuncfry^ 

MASTER OF THE COURT ()F WARDS AND LIVERIES, 
The chief officer of that Court, assigned by the King; to whose cus- 
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tody the seal of the Court was delivered, ^c. as appears by the stat. 
33 //. 8. r. 33. But as this Court was abolished by stat. 12 Car. 2. 
c. 24, this office of course dropped witli it. 

MASTER OF THE FACULTIES, iMagistcr facultatum.^ An 
officer under the Archbishop of Canterbury^ who grants licences 
and dispensations. Sec. 

MASTER OF THE HORSE, He who hath the ordering and 
government of the King's stables; and of all horses, racers, and 
breeds of horses belonging to his Majesty: he has the charge of 
all revenues appropriated for defraying the expense of the King's 
breed of horses, of the stables, litters, sumpter-horses, coaches. Sec. 
and has power over the equeries and pages, grooms, coachmen, 
farriers, smiths, sadlers, and all other artificers working for the 
King's stables, to whom he administers an oath to be true and 
faithful; but the accounts of the stables, of liveries, wages, &c. are 
kept by the Averner; and by him brought to be passed and allowed 
by the Court of Green Cloth. 

The office of Master of the Horse is of high account, and always 
bestowed upon some great nobleman; and this officer only has the 
privilege of making use of any horses, footmen, or pages, belonging 
to the King's stables: at any solemn cavalcade he rides next to the 
King, with a led horse of state. He is the third great officer of the 
King's household, being next to the Lord Steward and Lord Cham- 
berlain; and is mentioned in statu. 39 KHz. c. 7: I Ed. 6. c. 5. 

MASTER OF THE JEWEL OFFICE, An officer of the King's 
household, having the charge of all plate used for the King or 
Queen's table, or by any great officer at Court; and also of the i-oyal 
plate remaining in the 'I'ower of /.o«</ow, and of chains and jewels 
not fixed to any garment. See ntat. 39 KUz. c. 7. 

MASTER OF THE HOUSEHOLD, Magistcr Hospitii Regis.^ 
Otherwise called Cirand Master of the King's Household, now styled 
Lord Steward of the Household; which title this officer hath borne 
ever since ji?t7io 32 //. 8. But under him there is a principal officer 
still called Master of the Household, who surveys the accounts, and 
has great autliorily. 

MASTER OF THE KLNG'S MUSTERS, A martial officer i« 
the King's armies, to i:ce that the forces are complete, well armed 
and trained; and to prevent fiauds, which would otherwise waste the 
Prince's treasure, and weaken the forces, is'c. 

MASTER OF THE ? IL\T, An officer who receives the silver of 
the goldsmiths, and pays them lor it, and oversees every thing be- 
longing to the Mint; he is at this day called Warden of ihe Mint. 

MASTER OF THE ORDNANCE, A great officer to whose 
care all the King's oidnance and artillery is committed. See stac. 39 
jL/iz. c. 7. 

MASTER OF THE POSTS, Was an officer of the King's Court, 
who had the appointing, placing, and displacing of all such through 
Jingland^ as provided post-horses for the speedy passing of the King's 
messages, leticrs, pacquets, and other business; and was to see that 
they kept a certain number of good horses of their own, upon occa- 
sion ihut they provided others for furnishing those persons who had 
a warrant from him to take and use post-horses, either from or to the 
seas, or other places within the realm; he likewise paid their wages, 
settled their allowances, ISc. See stat. 2 Jid. 6. r. 3. 
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This office is now superseded, by the establishment of a regular 
Posl'Office; see that title. It has been thought necessui7, however, to 
provide by the slat. 2 I Geo. 2. c. 25, That any person may let or hire 
chaises, or lurnish horses for chaises at any stage upon any post-road, 
notwilhstandiiig *<tuf. 9 yhni.c. 10. 

MAS I KU OF THE RtVELS, An officer to regulate the diver- 
sions of dancing and masking, used in the palaces ol the King, Inns of 
Court, i^c. and in the King's Courtx is under the Lord Chamberlain. 
His power is very much abridged since the time of Charles II. when 
patents m crc granted for public Theatres in London, 8cc. 

MAS TEU OF THE ROLLS, Magiittr Rotulorum.'] An assistant 
to the Lord Chancellor in the High Court of Chancery, who in his 
absence hears causes there, and also at the Chapel of the Rolls, and 
makes orders and decrees. Cromfit. Jurisd. 41. His title in his patent 
is, Clericus fmrvx Baggy Custon Hotulorumy &cc. And he has the 
keeping of the Rolls of ail the patents and grants w hich pass the Great 
Seal, and the records of the Chancery, He is called Clerk of the Rolls, 
9tat. \2 R. 2. f. 2. and in Fortescur, c. 24; and nowhere Master of 
the Rolls, until the A/a/. 1 1 //. 7. c. 18. In which respect, Sir Thomat 
Smith says, he may not unfitly be styled Cuntos ,4rchivorum. Master 
of the Rolls enabled to grant leases of the houses belonging to the 
Rolls; «/a/. 12 Car. 2. c. 26 Construction of the power; st. 3 Gt-o. 2. 
f. 34. His judicial authority confirmed; st, 3 Gto. 2. c. 30; see tide 
Decree. In his disposition are the offices of the Six Clerks, and the 
Clerks of the Petty Bag, Examiners of the Court, and Clerks of the 
Chapel. 14 & 15 //. 8. c. I. See further title Chancery. 

MASTER OF A SHIP: Sec Insurance. 

MASTER OF THE TEMPLE. The founder of the order of 
Knight Templars, and his successors, were called Magni Templi 
Magiatri; and probably from hence he was the spiritual guide and di- 
i-cctorofthe Temple. The Masierofthe Temple here was summon- 
ed to Parliament Anno 49 H. 3. The chief Minister of the Temple 
Church in London, is now called Master of the Tem/ilr. Dugd. 
War. 706. 

MASTER OF TFIE WARDROBE, Magister Garderobe.'] A 
considerable officer at Court, who has ihe charge and custody of all 
former Kinds' and Queens* aniicnt robes remaining in the Tower of 
London; and all hangings, bedding, 8cc. for the King's houses: he 
hath also the charge and delivery out of all velvet or scarlet cloth al- 
lowed for liveries, kc. Of this officer mention is made hi slat. 39 EHz. 
c. 7. The Lord Chamherlain has the oversight of the officers of the 
Wardrobe. 

MASTINUS, Mastivus.] A great dog; a mastiff. Knyghtylib.2. 
c. 15. 

M.\STS; See Shi/is and Stores^. 
MASURA, An old decayed house. Doviesd. 

M.\SURA TERR.^*:, Fr. masun- de terre.'] A quantity of ground, 
containing about four oxgangs. Doviicilium cum fundo; or fundus cum 
domicilio conifivteutis. Sec Domesday. 

MATERIA, A great beam, or timber proper for building. Mon. 
.irtgl. l 821. 

MATRICULA, A register; as Jin the antient church there was 
matricula clericorumy which was a catalogue of the officiating clerg}'; 
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and niatricula paufierum^ a list of the poor to be relieved: hence to be 
entered in the register of the Universities, is to be matriculated, 8cc. 

MATRIMONIAL CAUSES, Or injuries respecting ihc rights 
of marriage, are a branch of the ecclesiastical jurisdiction. See title 
Alariiagr. 

MATRIMONIUM, Is sometimes taken for the inheritance de» 

scending to a man ex Jiarti matris. Blount. 
MATRIMONY; See Marriage. 

MATRIX I'XCLESIA, The mother church; and is either a Ca- 
thedral, in respect of the parochial churches within the same diocese; 
or a parochial chuich, with rcs|>€Ct to the chapels depending on it, 
and to which the people resort lor saci-aments and burials. Leg. H. I . 
c. 19. 

MATRONS, Jury of. When a widow feigns herself with child, in 
order to exclude the next heir, and a suppositious birth is suspected 
to be intended; then, upon the writ dt- vmtre inn/iicundo, a Jury of 
•women is to be impanelled to try the question, whether with child or 
not. Cro. Eliz. 566. So if woman is convicted of a capital offence, and 
being condemned to sufler death, pleads in stay of execution, that 
she is pregnant, a Juiy of Matrons is impanelled to inquire into the 
truth of the allegation; and if they find it true, the convict is respued 
until after her deliver)-. See titles Ventre insfiiciendo; Execution of 
Criminals. 

MATTER IN DEED, and MATTER OF RECORD, Are of- 
ten mentioned in law proceedings, and difll'er thus: the first seems to 
be nothing else but some truth or matter of fact to be proved by some 
speciality, and not by any record; and the latter is that which may be 
proved by some record. For example; if a man be sued to an exigent, 
during the time he was abroad in the service of the King, he. this is 
Matter in Deed, and he that will allege it for himself, must come be- 
fore the ncirc facias for execution be awarded against him; but after 
that, nothing will serve but matter of Record, that is, some eri-or in 
the process appearing upon the Record. There is also a diflerencc 
between Matter of Record and Matter in Deed, and nude matter; the 
last being a naked allegation of a thing done, to be proved only by 
witnesses, and not either by record or specialty. Old JVat. Br. 19: 
Kitch. 216. 

M AUG RE, from the Fr. A/a/, and grc^ i. e. Jnimo inir/uo.'] Signi- 
fies as much as to say with an unw illing mind, or in despite of ano- 
ther; as where it is said, that the wife shall be remitted, maugrc the 
husband, that is, whether the husband will or not. Lit. § 672: Sec 
Malo Grato. 

MAUM, a soft brittle stone in some parts of Oxfordshire; and in 
J^lort/iumderiand they use the word Maum for soft and mellow. Plot*A 
Mxt. Hint. Oxfordah. //. 63. 

MAUND, A kind of great basket or hamper, containing eight 
bales, or two fats: it is commonly a quantity of eight bales of unbound 
books, each bale having having one thousand pounds weight. Old 
Book of Fatcfi^fia^. 3. 

MAUNDY THURSDAY, The Thursday before Easter. Set 
Mandati Dies. 

MAUPIGYRNUM, an old sort of broth or pottage. Co-jueli. 
MAXIMS IN LAW, Positions and theses, being conclusions of 
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reason, and universal propositions, so perfect, tliat they may not uc 
iinpiii^ned or disputed. Cowcll, Co. Lilt. 343. 

A Muxini is a sure foundation or ground of art, and a conclusion 
of reason; so culled (juia nia-xima est cjua di^nifas ct certinsima aiitho- 
ritan^ a((}uv <;uid uiaxinic fir jbcdir^ so sure and uncontrollable as that 
it ought not to be questioned; and what is elsewhere called a princi- 
ple, and is all one with a rule, a common ground, Jiostulatum or 
axiom. Co. Lit. 10. A; 1 1. a. 

Maxims arc the foundations of the law, and conclusions of reason; 
therefore oup;ht not to he impugned, but always to be admitted; but 
they may by reason be conferred and compared the one with the 
other though they do not vary, or it may be discussed by reason 
which thing is nearest the Maxim, and the mean between the Max- 
ims, and which is not; but the Maxims can never be impeached or 
impugned, but ought always to be observed, and held as firm princi- 
ples and authorities of themselves. Ploivd. 27, b, 

Tlic alterations of any of the Maxims of the Common Law are 
dangerous. 2 Lut. 210. 

Maxims arc prin- iples and authorities, and part of the general cus- 
toms or Common Law of the land; and arc of the same strength as 
acts of parliament, when the Judges have determined what is a Max- 
im; which belongs to the Judges, and not a Jury. Ttrm/t dc Lcij: Doct. 
If Stud. DiuL 1. f. 8. A Maxim in law is said to be a proposition of 
all men confessed and granted, without argument or discourse. Max- 
ims of the Law are holden for law; and all other cases that may be 
applied to them, shall be taken for granted. I Inst. \ \ ^ 67: 4 lie/i. 
See 1 Coinm. c. 68. 

The Maxims in our books, which are many and various, arc such 
as the following, viz. It is a Maxim, that freehold land shall descend 
from the father to the eldest son, Sec. It is a Maxim, that as no estate 
can be vested in the King without matter of record, so none can be 
divcsicd out of him but by matter of record; for things are dissolved 
as ihcy are contracted. He/i. 1, C'//o/;«cj/'i- case. Another, that an obli- 
gation, or other matter in writing, cannot be discharged by an agrec- 
meniby word. Co. Lit. 141. 

It is also a Maxim, that if a man have issue two sons by divers ven- 
tei s, and the one of them purch:\sc lands in fee, and die without issue, 
the other brother shall never be his heir, S<c. Sec title Descent. 

That allegiance is due more by reason of the crown than of the per- 
iion of the King, condenmed; ExiL Hug. k Des/iensevy 15 Ed. 2. at. 3. 

MAYHEM. Sec Muihem. 

MAYOR, Prx/ectus urlnsy antiently nieyr; comes from the Biit. 
uiiret^ i. e. cUHtodire; or from the old Ent^liiih word mairry viz. fiotfa- 
tas; and not from the Lat. mayor.] The cliicf Governor or Magistrate 
of a city or town-corporate, as the Mayor of Londony the Mayor of 
•Soui/ia/n/itOTiy Stc. King liic/i. I. anno 1189, changed the bailiffs of 
London into a Mayor; and from that example King John made the 
bailiff of AV?/^-'* Lunn a Mayor, anno 1204. I'hough the famous city 
of A'onvic/t obtnined not this title for its chief magistrate, till the 
seventh year of King Men. V. ortno 1419, since which there are few 
towns of note, but have had a Mayor appointed for govenimeni. 
S/telm. Gloss. 

Mayors of Corporations arc Justices of Peace, //ro tcmfiorcy and 



xMAYOR 



X\\ey are mentioned in several statutes; but no person shall bear ariy 
oftice of magistracy concernin.oj tlie government of any town, corpo- 
ration, kc. who hath not received the sacrament according to the 
church of England^ within one year before his election; and who shall 
not take the oaths of supremacy, Sec. Sfat. 13 Car. 2. st. I.e. I. Sec 
title Oaths; Dittftcnters; Convenficle. If any one intrude* into, and 
thereupon executes, the office of Mayor, a f/uo nvarranto^ informations 
may be brought against him; and he shall be ousted and fined, 5<C'. 
See title Quo Warranto. 

A distinction is made in cases relative to Corporations between ■» 
mere Usurper, and an Officer de facto; though not dc jure. An Usur- 
per is a man who, without any colour of election, gets possession of 
the office, and acts in it: and the mere circumstance of being sworn 
into the office, makes no diffijrencc; but to make an officer dcfacto^ at 
least the form of an election is necessary, though on legal objec- 
tions it may afterwards be overturned. Notwithstanding this distinc- 
tion, however, if in point of form, it is doubtful whether there be any 
in the effect. Some acts, it is admitted, may be good if done by a 
Mayor dc facto ^ or under his authority; but it does not appear whe- 
ther the same acts would be good if done by a mere Usurper: some 
acts are certainly void if done by an Usurper; and probably so, if done 
by a Mayor dc facto. Those acts which are good if done by a mayor 
de facto, or under his authority, are such as he may be com/icilrd to 
do in favour of a person who has a precedent right to have done 
them. All voluntary acts not yicccssary to carry on th» business of the 
corporation seem to be void, whether done by an Usurper, or a Mayor 
de facto, or under the authority of either: some necessary acts arc also 
void in both cases. See v'/wrfr. 116, 117, 163, 388: Hardw. 147 — 152: 
J.utvj. 5 19: 2 Stra. 1090; 1 109: 5 Burr. 2601, and Kyd\<t Law of Cor- 
Jiorationsy c. 3. § 7. But the above docs not apply to acts in which 
strangers are interested. Sec Kyd. 

Where an Infant is actuallti Mayor, or other Chief Officer of a 
Corporation, this shall not void the acts of the Corporation with re- 
spect to Strangers, because these acts are not the acts of the particu- 
lar persons, but of the Body-corporate. But it seems, that where nei- 
ther the provisions of the charter, nor the usage of the Corporation 
rxftrt'Hfily authorize the election of an Infant into this or any other 
corporate office, an lufant is not capable of being elected; because, as 
Lord Hardivicke observed, " if an Infant is not fit to manage for him- 
self, he is improper to be a Mayor for the Publick." See Hardiv. 8: 
Cow/i. 220. 

The powers and duties of a Mayor, or other head officer of a Cor- 
poration depend in general on the provisions of the charters, or pre- 
scrij>tivc usage of tlie Corporation, or the express provisions of an 
act of Parliament. It is cominonly one of his duties, as well as of his 
particular privileges, to prei>ide at the corporate asiicmblies: but whe- 
ther, in a Corporation by charter, this be necessarily incident to his 
office, ivfiere no express /irovif,ion is made for that fiurftosvy has been 
"made a question, but never solemnly decided; and indeed all cases of 
mch nature must chiefly depend on their own particular circum- 
stances. See 3 Mod. 14: 2 I.d, Raym. 1237: 2 Burr. 370. In the case 
of a Corporation by prescription, this question can hardly ever arise; 
because there must necessarily be some usage one way or the other, 
to shew what is the power and duty of the Mayor in this respect, in 

Vol. IV. 2L 
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every such particular Corporuiion» independently of any general prin- 
ciple. In every otiitr respect it may be safely asserted, that the 
Mayor, as wril as the Aldermen, and other select hodics, have no other 
powers, authoriii«;s, or privileges, than those which they possess by 
charier, prescription, or act of Farliameiit. See Ktjd on Cor/ioraliont. 

Where the May«jr's presence is necessary at a corporate assem- 
bly; his dei>ariuie before a business regularly begun be concluded, 
^ill :iot invtUidate that particular business; but the assembly cannot 
proceed to any thint; else. I liamard^ VA:i. And on the death of the 
Mayor, or during the vacation of the office, the Corporation can do 
no corporate act, but that of choosing a new Mayor. 21 Kd. 4. 58. n. 

By the jjrovisions of some charters the Mayor or other chief officer 
is elected for a year, and till another be chosen; in which case, if no 
successor he chosen al the end of the year, the Mayor of the preced- 
ing year is said to hold over. But where a particular day is appoint- 
ed lor the election of a successor, which is generally the case, and a 
power of holdin>; over is not expressly given, it does not exist by im- 
j)lication. 6Vn/. ?i9-\. And the pieandjlc of the aYm^ 11 Geo. I.e. 4, 
(see fioHty) manifestly shews, that the Legislature thought it was not 
implied; for it proceeds on the supposition, that for want of an elec- 
tion of a new Mayor on the charter day, the Corporation was dissolv- 
ed; which could not have been the case if the Mayor of the preced- 
ing year had a right of holding over. K'yd on Cor/ioration.s. 

Where there was a clause of holding over, it had become a prac- 
tice w ith the Mayor and other Head OIncers of the Corporations to 
avoid holding an election on the charter day; by which means they 
continued in ollice for several years together: In order to put an end 
to this practice, the nUt:. 9 Ann. c. 20. § 8, after reciting the inconve- 
nience which had arisen from Head Officers of Corporations, to whom 
it belonged to preside at the election* and make return of Mem- 
bers to serve in Parliament, beiUii: elected for two years successive- 
ly, enacted, that no person or persons who had been or should be in 
such annual office for one whole year, should be capable of being 
chosen into the same office for the year immediately ensuing; and 
that where any such aniuiul officer or officers was or were lo continue 
for a year, and until some other person or persons should he chosen 
and sworn into such office, if any such Officer or officers should vo- 
luntarily and unla>\ fully obstruct and prevent the choosing ofanotho*' 
person, to succeed into such office, at the time appointed lor making 
another choice, he should forfeit 100/." See 8 Mod. Ill, 127, 132: 
and Kyd on Cor/i orations. 

By s:af. 11 Gto. I. c. 4, if no Mayor or other Chief Officer be elect- 
ed in a Corporation on the day appointed by charter,* by tlie proper 
officers, or such election being made, it shall afterwards become void; 
the next in place is to hold ii Court, and elect one the day following, 
o"*'. or, in default thereof, the Court of Ring's Bench may compel 
the electors to choose one, is^c. by writ of mandannis, re({uiring the 
members \n ho have a right to vote, to assemble themselves on a day 
prefixed, ivnd proceed to eieciion, or shew cause lo the contrary; and 
Mayors, 5cc. voluntarily absenting on the day of election, shall be im- 
prisoned six months, and be disabled to hold any office in the Corpo- 
ration. See titles Mandamus} Q'wj JVarranto. 

The authority of Mayors, as to matters not relating to their Corpo- 
ratio'.i, extends to the following other parlictilars: — Tlie statute 2 Fa! 
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r». c. 3, gives power to Mayors to arrest persons carrying offensive 
weapons in fairs, markets, ^c. to make affrays, and the disturbance 
of the peace. 

By fifat. 25 N. B. c. 4, Mayors, is'c. have power to set the price 
of ale and beer: — and they are authorised to convict persons selling 
ale without licence; and also to levy penahics on tl»c offender by dis- 
tress, iJ/c. Slaf. 3. Car. 1. r. 3; — and they arc to cause quart and pint 
pots for the selling of ale, to be examined whether ihey hold their full 
measure; and to mark iheni, under the penalty of 5/. Sta!. 1 I <y I'J 
W. 3. c. 15. — Mayors, bailifls, and lords of leels, are to re<i;ul;ae the 
assise of bread, and examine into the goodness thereof: and if bakers 
make unlawful bread, they may give it lo the poor, and pilloiy the of- 
fenders, (S^c. 5 //t«. 3. .v^ 6. Sec tillc Iji-dui and Bcrr. 

Mayors, <Sc. are cmpou ered to make inquiry into offences com- 
•mitted against slat. I K(iz. c. 2, which rcquirc^j that the common pray- 
er be read in churches; and that the churchwardens do ilieir duty in 
presenting the names of such persons as absent themseivcs from 
church on Swuhify U.c. The Head ollicers of Corporations are to ap- 
point and swear overseers or searchers lo examine into defects of 
norihern cloth, cT'c. and the overseers shall fix a seal of lead to cloths, 
expressing the Icngtii and breadth; and if they find any faulty, or seal- 
ed with a false seal, See. they are to present the same at ilie next quar- 
ter sessions. — Mayors, Sec. neglecting their duly, are liable to a pe- 
nalty of 5/. star. 30 KHz. c. 20. Mayors may determine whether coin 
offered in payment be counterfeited or not; and tender an oath to de- 
termine any question reUding to it. Sfa/. 9 isr 10 IV. 3. r. 21. 

By fifat, 23 /'7/r. c, 9, Mayors, Sec. may call before them and exa- 
mine dyers, suspected to use logwood in dying; and, if they find cause, 
may bind them over to the quarter sessions, where, on conviction, 
they are liable lo a forfeiture of 20/. — Under various statutes Mayor 
and Head Ofiicers of Corporations are to punish drunkenness. See 
title Driink-cnntss. 

Head Officers and Justices of Peace in Corporations, may inquire 
of forcible entries, commit the offenders, and cause the tenements to 
be seized. Sec within their franchises, in like manner as Justices of 
Peace in the county. ■V/a/. 8 H. 6. c. 9. See titles Forcible Entry \\. 

Mayors, ^5*0. shall inquire into unlawful gaming, against the stat. 
33 H. 8. f. 9. They are to search places suspected to be gaming, 
houses, and levy penalties, c^^r. and they have power to commit per- 
sons playing at unlawful games. See title Gamins^. 

Horses stolen, found in a Corporation, may be redeemed by the 
owner, making proof before the Head Officer of the Corpoi*ation of 
the property. Sec. Stat. 31 KHz. c. 12. See title Horsra. 

Mayors and Head Officers in corporate and Market-towns, and 
lords of liberties and tlu ir stewards, are to appoint and swear two 
skilful persons yearly, to be searchers and sealers of leather; and 
they are to appoint triers of insufficient leather, and of leather wares: 
searchers not doing their duty to forfeit 40.s. and triers, 5/. Stat. I 
Jac. 1. f. 22. See title Leather. 

Persons robbing orchards, hedge-breakers, Sec. are punishable by 
Alayors; and a person on conviction by the oath of one witness, 
shall pay to the person injured such damage as the Mayor, See. shall 
ihink fit, or be whipped. Stat. 43 Kliz. c. 7. Sec title Trcs/mss. 
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Mayors, Sec. on receipt of precepts from sheriffs, (when writs aic 
issued for l U rjioiis) requiring llicm to choose burgesses or members 
of Harliamciil. by the citizens, kc. arc to proceed to election, and 
make rciurns by indenture between them and the electors: and ma- 
kiuj^ a false return, shall forlt-ii 40/. to the Kin^i and ihe like sum to 
the party chosen, not returned, kc. Stat. 23 //. 6. c, 14. Sec afat. 2 
Geo. 2. c. 24; and ibis Dictionary, title Parliainent. 

In time of sickness, a tax may be laid on inhabitants of Corpora- 
lions, for relievin^^ such persons as have the plague,, by Mayors. &c. 
who are to appoint searchers and buriers of tiic dead: and if any in- 
fected persons shall go abroad with sores upon them, after a Head 
Officer hath commanded ihcm to keep at home, it is felony; anti if 
they have no sores al)out iliem, they arc punishable as vagrants. 6Vu/. 
I Jac. I.e. 31. Sec title Plaf^ur. 

The atat. 43 KUz. c. 2, which directs that the father, grandfather, 
mother, grandmother, and children, of every /loor person, shall be as- 
sessed towards their relief by Justices, and which empowers Justices 
of Peace to order a poor's rate or lax, and overseers of the poor, &c. 
to place forth a])prentices. and sets forth the office of overseers; gives 
the like authority to the Head Officers in corporate towns, as Justices 
of I'eace have in their counties; which said Justices are not to inter- 
meddle in Corporations for the execution of this law. See titles Poor; 
Justices of (he Peace. 

Mayors, Hailift's, and other Head Officers of corporate towns, &c. 
arc to niake proclamation for riotei^ to disperse as follows: Our So- 
•vercif^n Lord the King chartfcfi and commam/.t ail /lerfiona atisembledy im- 
mediately to dinfierne themficlves^ and firaceably defiart to tluir habita- 
tions, upon /tain 'jf imfirihornnriit^ kc .And if the rioters, being twelve 
in number, do not disperse v.ithin an hour after, it is felony without 
benefit of clergy, &c. Stat. \ Geo. I. at. 2. c. 5. See title Riorn. 

Matters relating to servants, and apprentices, niay be determined 
by Mayors; who have power to compel persons to go to service, &c. 
Stat. 5 Eliz. c. 4. See titles Sen ants; Labourers; j'lf if irendces. Mayors 
may arrest soldiers departing without licence; and they are to be pre- 
sent at musters; quarter and billet soldiers, Sec. See title Soldiers. 
Stats. 18 Hen. 6. r. 18: I Geo. 1. r. 47, Sec. Persons using games on a 
Sunday forfeit S?. Ad. to the use of the poor; carriers, kc. travelling 
on that day 20.*. and persons doing any >\orldly labour thereon 5». all 
leviable by warrant from Mayors i nd Head Officers of Corporations, 
as well as other Justices. See stats. 1 Car. I.e. I: 3 Car. 1. c. 2: 29 
Car. 2. c. 7: and see this Dictionary, titles Holidays; Sundays. 

In every city, town, kc. there is to be a common balance and seal- 
ed! weights, under divers penalties: there is also to be a common 
bushel scaled. Stat. 8 Hev. 6. c. 5: 1 1 Hrn. 6. c. 8. And Mayors, Sec 
are to provide a mark for the sealing of weights and measures, being 
allowed \d. for sealing every bushel and iiundrcd weight; and a half- 
penny for every other measure and half hundred weight. Sec. Mayors 
and Head Officers of Corporations, See. shall view all weights and 
■measures once a year, and punish oH'endcrs using false weights; and 
■rfiey may break or btirn such weif^jhts and measures, and inflict penal- 
alties, Sec. If they permit persons to sell by measures not sealed, 
they shall forfeit 5/. Sealing wcij^lits not agreeable to the standard, is 
liable to the same penalty; and refusing to seal wcit^hts and mea- 
sures, subjects Uiem to a forfeiture of 40a'. See s'ett. 31 Geo. 2. c. 17. 
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§ 9; anci this Dictionary, title Weights and Meaaures. Mayors, 8cc. are 
to inspect and order the size of faggoti billet, talc-wood, 8cc. 43 Eliz. 
c. 14. See title I'^uel; IVoed. 

For the various offences which Mayors, Justices, &c. have jurisdic- 
tion to punish, part of which are above enumerated, see the titles of 
the offences, this Dictionary, /m«wm; and the statutes imposing the 
several penalties; too long and numerous to be referred to, under this 
title. See also titles Cor/ioration; Justices of Peace; Officers; Oaths; 
Mandamus; Quo Warranto; Sec. 

MEAD AND METHEGLIN, arc liable to certain duties of Ex- 
cise. See that title. 

MEAL; May be exported duty free. 1 1 12 W. 3. c. 20. See titles 
Com; .Navigation Acts. 

MEAL-RENTS, Certain rents heretofore paid in Meal by the te- 
nants of the honour of Clwiy to make meat for the Lord's hounds; 
they are now payable in money. 

MEALS. The shelves of land, or banks on the sca-coasts of JSTor- 
folk, are called tJic Meals and the Males. Cowell. 

MEAN OR MESNE, mrdius.'] The middle between two extremes; 
and that either in time or dignity. In time it is the interim betwixt 
one act and another, and is applied to Mean profits of lands between 
a disseisin and recovery. Sec. See title h.jectment. As to dignity, there 
is a Lord Mean or Mesne, that holds of another Lord; and mean te- 
nant, &c. All the land in the kingdom is, by a fiction arising from the 
feudal origin of the English tenures, supposed to be holden mediate- 
ly or immediately of the King, who Ls styled the Lord Paramount, or 
above all. Such tenants as held under the King immediately, when 
they granted out portions of their lands to inferior persons, became 
also Lords with respect to those inferior persons, as they were still 
tenants with respect to the King; and thus partaking of a middle 
nature were called Mesne^ or middle Lords. So that if the King 
granted a manor to A. and he granted a portion of the lands to Ji.y 
now B. was said to hold of v^., and J. of the King; or in other words, 
Ji. held his lands immediately of A. and mediately of the King. The 
King was therefore styled Lord Paramount ; ji. was both tenant 
and Lord, or was a Mesne Lord, and B. was called Tenant fiaravail, 
or the lowest tenant, being he who was supposed to make avail or 
profit of the land. 1 hist. 296: 2 Comm.c. 5.//. 59. See this Dictionary, 
title '/enures. 

The Wi-it of Mesne is in the nature of a writ of right, and lies 
when, upon any subinfeudation, the Mean or middle Lord suffers 
his under-tenant, or tenant paravail, to be distrained upon by the 
Lord Paramount, [whether the King or another, ] for the rent due 
to him from the Mesne Lord. Booths 136: JV. B. 135. 

In such case the tenant shall have judgment to be acquitted or 
indemnified by the Mesne Lord; and if he makes default therein, oi 
does not appear originally to the tenant's writ, he shall be forejudg- 
ed of his mcsnalty, and the tenant shall hold immediately of the 
Lord Paramount himself. 2 Inst. 374. 

Form of a Writ of Mesne. 

GEORGE the Third, &c. To the Sheriff of ^. Command A. 13. thar 
Justly, Sec. he acquit C. D. of the sen'icc which E. F. exacts from him 
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of hh freehold that he holds of the said A. B. in W. 'whereof the said 
A. who is Mesne betwixt the mid E. and C. ought to aequit him; and 
ivhereu/ion he cow/iiainsj that for his default he is distrained; and 
unless^ 8cc. 

If a man bring a w rit of Mesne where he is not distrained, yet it 
is maiiUiiinablc, but then he shall not have damages; for it is brought 
only to be acquitted, cJ'f . And tenant for life, where the remainder 
is over in fee, shall have this writ against the Mesne. 7 H. 4. 12: 15 
H. 6: J\\"iO Mit. Br, 330. One brought a writ of Mesne against a 
Man, because he did not acciuit the plaintiff of a rent-charge de- 
manded, b^f . when he by his deed bound himself and his heirs to 
warrant and acquit him; and it was held good: and if a man have 
judgment to recover in this writ, if he be not afterwards acquitted, 
he may have a distrin^^as ad ac'iuit tundum against the Mesne: and 
scire facias against the Lord. Stut. IVc^tm. 2. 13 Ji. 1. c. 9: 14 iitf. 3. 

MEAN PROCESS; See Mcsnr Process. 

MEASE, mc.ssuagium.'] A messuage or dwclIing-housc. Kitchen^ 
139. I'\ .V. B, 2: .V/a/. Hibrrnix^ U H. 3: Stat. 21 //. 8. 13. AlsQ a 
measure of herrings, containing five hundred; the half of a thousand 
is called Mease or Mrsc. Mtrch. Diet, 

MEASON-DUE, In Fr. Maison de Dieuj Domus Dei; a house oi 
God, a monastery, religious house or hospital; the word is mentioned 
in Stat. 39 El. c. 5. See Hosfiital. 

MEASURE, 7utnsura^ A certain quantity or proportion of an): 
thing sold; and, in many parts of England^ it is synonymous with a 
Bushel. 

The regulation of Weights and Measures, for the advantage ol 
the public, ought to be universally the same throughout the king- 
dom; being the general criterions which reduce all things to the 
same or an c(iuivalcnt value. But as weight and Measure are things 
in their nature arbitrary and uncertain, it is therefore expedient that 
they be reduced to some fixed rule or standard: which standard it is 
impossible to fix by any written law, or oral proclamation; for no 
man can, by words only, give another an adequate idea of a foot 
rule, or a pound weight. It is therefore necessary to have recourse to 
some visible, palpable, material standard; by forming a comparison 
with which, all weights and Measures may be reduced to one uni- 
form size; and the prerogative of fixing this standard, our antient law 
vested in the Crown; as m jVcrmafidy it belonged to the Duke. This 
standard was originally kept at IVinchestcr: and we find in the laws of 
King Edgar^ c. 8, near a century before the Conquest, an injunction 
that the one Measure, which was kept at IVinchrsicr^ should be 
observed throughout the realm. Most nations have regulated the 
standard of Measures of length by comparison with the parts of the 
human body; as the palm, the hand, the span, the foot, the cubit, the 
(or arm, ell.) the pace, and the fathom. But as these are of dif- 
ferent dimensions in men of different proportions, our antient histo- 
rians infos-m us, that a new standard of longitudinal measure was 
ascertained by King Henry the First; who commanded that the 
nltia, or antient ell, which answers to the modern yard, should 
l)e made of the exact length of his own arm. And, one standard 
of Measures of length being gained, all others are easily derived 
from thence; those of greater length by multiplying, thos-c of less by 
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subdividing, that original standard. Thus, by the statute called cow- 
fiofjilio ubiarum et /leriicarum, five yards and a half make a perch: 
and the yard is subdivided into three feet, and each foot into twelve 
inches; which inches will be each of the length of three grains of 
barley. 

Superficial Measures are derived by squaring those of length; and 
Measures of capacity by cubing them. 

The standard of iVfigh'.s was originally taken from corns of wheat, 
whence the lowest dcnonunation of wcit^hts we have is still called a 
grain; thirly-two of which arc directed by the statute called com/iO' 
aitio memurarum^ to compose a penny-weight, whereof twenty make 
an ounce, twelve ounces a pound, and so upwards. And upon these 
principles the first standards were made; which, being originally so 
fixed by the C'rown, their subsequent regulations have been generally 
made by the King in Parliament. Thus, under King Hichurd I. in his 
Parliament holden at IVestmhister, ^i. D. \ 197, it was ordained, that 
there should be only one weight and one Measure throughout the 
kingdom; and that the custody of the assise or standard of weights 
and Measures should be committed to certain persons in every city 
and borough; from whence the antient office of the King's Julnagcr 
seems to have been derived, whose duty it was, for a certain fee, 
to measure all cloths made for sale, till the oflfice was abolished 
by s(at. II 12 IV, 3. c. 20. 

In King John's time this ordinance of King Richard was frequently 
dispensed with for money; which occasioned a provision to be made 
for inforcing it, in the great charters of King John and his son. Stat. 
9 He7i. 3. c. 25. These original standards were called /londiifi regisy 
and mensura domini regis; and arc directed by a variety of subsequent 
statutes to be kept in the Exchequer, and all weights and Measures 
to be conformable thereto. But, as Sir Edward Coke observes, though 
this hath so often by authority of Parliament been enacted, yet it 
could never be effected; so forcible is custom with the multitude. 1 
Comm, 274, iS^c. 

Mag?ia Carta^ c. 25, ordains, " that there shall be but one measure 
throughout England, according to tiie standard in the Exchequer:*' 
which standard was formerly kept in the King's palace; and in all 
cities, market towns, and villages, it was kept in the churches. 
4 Inst. 273. By stat. 16 Car. 1. r. 19, there is to be one weight and 
Measure, and one yard according to the King's standard; and who- 
ever shall keep any other weight or Measure, whereby any thing 
is bought or sold, shall forfeit for every offence 5/. And by slat. 22 
Car. 2. c. 8, water Measure, as to corn or grain, or salt, is declared 
to be within the slut. 16 Car. I.e. 19. And by stats. 22 Car. 2. c. S: 
22 C5' 23 Car. 2. c. 12, if any sell or buy grain, or salt, isfc. by any 
other bushel, or Measure, than what is agreeable to the standard in 
the Exchequer, commonly called U'inche.ster Measure, he shall for- 
feit 40*. and a/fto the value of the grain or salt so sold or bought; half 
to the poor and half to the informer. Notwithstanding these statutes, 
in many places and counties, there are different Measures of corn and 
grain; and the bushel in one place is larger than in another; but the 
lawfulness of it is not well to be accounted for, since custom or pre- 
scription is not allowed to be good against a statute. Dalt. 250. — 
And now it is settled that no practice or usage can countervail the 
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*ra/*. 22 Car. 2. c. 8: 22 23 Car. 2. c. 12, above-mentioned. 4 Ttnn 
Refi. 750: 5 Tfrm Rcfi. 353. 

If the reddrjidumy reserved in an old lease, be so many quarters of 
corn, it will be understood to mean legal quarters, reckoning the 
bushel at eight gallons; although the old leases, before the atais. 22 
Isf 23 Car. 2. c. 12, contained the same reddendum; ajid although till 
lately the lessees paid by composition, reckoning the bushel at nine 
g^allons. 6 7Vrm Jie/i. A'. B, 338. 

There arc three different Measures, viz. one for wine, one for 
ale and beer, and one for corn; in the Measure of wine, eight pints 
make a gallon, eight gallons a firkin, sixteen gallons a kilderkin 
half barrel or rundlct, four firkins a barrel, two barrels a hogshead, 
two hogsheads a pipe, and two pipes make a tun. Stats. 15 R.2. c. 4: 
11 //. 7. c. 4: 12 //. 7. C. 5. 

In measure of corn eight pounds or pints of wheat make the 
gallon, two gallons a peck, four pecks a bushel, four bushels a sack, 
and eight bushels a quarter, b'c. 

And in other Measure; three barley corns in length make an inch, 
twelve inches a foot, three feet a yard, three feet and nine inches an 
ell, and five yards and a half, which is sixteen feet and a half, make 
the perch, pole, or rod. S!at. 27 Ed. 3. c. 10. 

Selling by false Measures, being an offence by the Common Law, 
may be punished by fine, '<s'c. upon an indictment at Common Law, 
as well as by statute. .See the ntat. 1 1 Hen. 7. c. 4, which inflicts par- 
ticular fines for offences; pillory, (Jfc. The easier and more usual way 
of punishment is, by levying, on a summary conviction by distress 
and sale, the forfeiture imposed by the several acts of Parliament 
adapted to particular frauds. 

The respective contents of a barrel of beer and ale, stats. 12 Car. 
2. c. 23. § 20: c. 24. § 34: 1 IV. tJ* M. c. 24. § 5. The bushel of Com 
and Salt ascertained, sta/a. 22 Car. 2. r. 8: 22 cs* 23 Cur. 2. c. 12: S 
JV. iJf M. c. 7. § 18. See also as to Saltj 38 Geo. 3. c. 89. § 4: and as 
to Cor«, 31 Geo. 3. c. 30. § 82. (Sec /lo^t.) — A Measure of brass shall 
be chained in every market; and constables to search for unsealed 
measures, stat. 22 Car. 2. c. 8. — Where there is not a clerk of the 
market, the Mayor, i:fc. shall seal Measures, 22 Uf 23 Car. 2. c. 12, § 
4. — Collectors of the excise to provide quarts and pints of brass for 
ale in every market town, stat. 11 12 3. c. 15. § 3. — Contents of 
IVinchrfiter Measure, stat. 1 ^inn. st. 2. c. 3. § 10. — Water Measure 
of fruit ascertained, stat. 1 Jnn. st. 1. c. 15. — Wine Measure, stat. 5 
Jnn.c. 27. § 17. 

By 31 Geo. 3. c. 30. § 82. (see title Cor«,) All corn measured in 
pursuance of that act, shall be measured by a IVhichester bushel, to 
be kept in the several towns and places, required to make returns 
under that act: and all computations are to be made by the stricken 
and not by the heaped bushel; where corn is sold by weight, 57lbs. 
avoirdupoise of wheat, 55lbs. of rye, 49lbs. of barley, 42lbs. of beer 
or bigg, and 38lbs. of oats, shall be deemed a bushel; 56lbs. of wheat 
meal, and 45lb.s. of wheat flour, 531bs. of r>'e meal, 48lbs of barley 
meal, 4 1 lbs. of beer or bigg meal, and 221bs. of oat-meal, shall 
be deemed equal to a bushel of the unground corn respectively. 

By 58 Geo. 3. c. 89. § 4. 65lbs. weight avoirdupoise of Rock salt^ 
shall be deemed a bushel; and of all otbec Salt 56lbs. weight.— Sec 
further titles Corn; IVeights. 
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MEASURER oa METER of woollen cloth, and of coals, ^c. An 
officer in the city of l.ondoii; the latter of great account. Chart. Jac. 
1. Sec ^Hnufrri . C'jaU, 

MEASUUING-MONEV. The letters patent, whereby some per- 
sons exacted for every cloth nuidc, certain money, besides ainage, 
called Measuring-Money, revoked. Ror. Furl. 1 1 Hen. 4. 

MEDERI A, A inead-house, or place where mead or melheglin is 
made. Cartular Abb. Glast. MS. 2*). 

MEDFEE, a bribe or reward; and used for a compensation where 
lhiii<;s exchanged are not of equal value. It is said to come from the 
word .l/tTf/, merit. Vide CoivelL 

MEDLE £^ IXFIM^. MANUS HOMINES, Men of a mean and 
base condition, of the lower sort. Blount. 

MEDIAN US, Middle size; mcdianus homo^ a man of middle 
fortune. 

MEDIATORS OF QUESTIONS, Were six persons authorised 
by statute, who, upon any question arising among merchants, re- 
lating u> unnierchaiilablc wool, or undue packing, iSc. might before 
the Miiyor and officers of the Staple upon their oath certify an 
settle the same; to whose order and determination therein, th 
parties concerned were to give entire credence, and submit. Sta 
.indt/. 27 E l. 3. at. 2. c. 24. 

MEDIETAS LINGUAE; A Jury de Mediftate Lingua^ signifies a 
Jury or I:»quest impa^.clled, whereof the one half consists of natives, 
and the other foreigners; and ir> used in pleas w herein the one party 
is 11 foreigner, the other a denizen: this numner of trial was first given 
by the ufat. 28 Kd. 3. r. 13; before which, this was obtained by the 
Kinn*s gnmt. Staundf. P. C. lib. 3. c. 7. He that will have the advan- 
tage of tvivA /icr tut dic'iaf em lingutT^ must pray it; for, it is said, he 
cannot have the benefit of it by way of challenge. H. F. C. 158: 3 
Jmt. 127. In petit treason, murder, and felony, medietan lingua is 
allowed; but lor high trcastjii, an alien shall be tried by ihc Common 
Eaw, and not fu r medieiatcm tingux. II. F. C. 261. And a Grand Jury 
ought not to be de m?diftatc linf^mx^ in any case. IVood's Jn.tl. 263. It 
was thought necessary to exclude Egufitiuna^ expressly by statute, 
from the benefit of iliis trial. See :tiui'f;. 22 //. 8. c 10: \ l:f2F.iJf 
M. c. 4: and this Dictionary, title E^ij/itiann. But we read, That 
Solomon df Standford, a Jew, had a cause tried before the Sherifl^" 
of .Yoritfic/ty by a Jury which were sex firuboa et lej^ales /lornines^ ct sex 
tc^ale.s Judaos dr Cix ifatc J^.'ormci^ kc. Fasc/i. 9 Ed. 1. 

A Jury de niMirtafc is ulso allowed in some other cases; by analogy 
to this rule de nti'diiratr li!i,^u£. As on a Jufi Fatronatfiv^ the Jury 
must be of six clergyir.en, and six laymen. See that title. So also 
under the atat. 8 H. 6. c. 12, ajijainst embezzling records, the Jury 
shall consist of six persons, officers of any of the superior Courts, 
and six common Jurors. Sec tiile Records. So on a criminal trial in 
the University Courts, the Jury must be half freeholders of the 
county, and half matriculated jaymen of the University. See 4 
Comm. 278. See further title Junj II. 

MEDIO ACQUIF.TANDO, A judicial writ to distrain a Lord for 
theacciuitting of a niean Lord from a rent, which he formerly acknow- 
ledged in Cfmrt not to belong to him. Reg-. Judic. 129. See Mean, 

MEDITERRANEAN, Passing through the midst of the earth: 
applied to the sea, which stretcheth itself from West to East, divi- 

Vol. IV. 2 M 
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ding Euro/iey yhiu, and .^Jiicay which is hence called The Mediterru- 
ntan Sea. The ccnmicrfeiling of Mediterrane an passes for ships to 
ihc coast of Barhuryy Sec. or l!ie seal of the Admiralty Oflice to such 
passes^ i-s felony without benefit of clergy. Hiat. 4 Geo. 2. f. 18. See 
title Miri{((itt.n Jcf.i. 

MEDLKI'L:, MEDLETA, MEDLETUM. Fr. Meaier, to med- 
dle.] A sudden scolding at, and beating one another. Bract. I. 5. 
f. 35. 

MEDSYI'P, a harvest-supper, orcnterlauimcnt given to labourers 
at harvest-home. /Var. 9 Kd. I. Coiv. 

MEDWAY-RIVER, [called Ta.^-a by the Britons; the Saxont 
added Mrd.'\ Pilots thereon how to be licenced, 5 Geo. 2. c. 20. See 
also 3 Geo. I.e. 13: and 7 Geo. I. c. 21. 

MKER, jncruu.^ Tliough an adjective, is used as a substantive to 
signify Mcer right; Old. Xat. Brcv. 2, in these words; " This writ 
hath but two issues, viz. joining the Mise upon the Meere, and that 
is to put himself in the Great Assise of our Sovereign Lord the 
King; or to join battle." Cowrtl. See Misc. 

M \\ I G X E. See Mai. nada. 

MEINV, Er. Mtsuic.'] As the King's Meiny, the King*s family, or 
household servants. See Stat. 1 R. 2. c. 4. 
MEL ASSES. See Xavigation Jets. 

MELDFEOII, from Sax. ute/d, indicium dtiatvrce; and feo/iy fira- 
mium /ifcuniit. S/icIrn.'] Was the recompence due and given to him 
who made discovery of any breach of penal laws, committed by ano- 
ther person; called the promoter's or informer's fee. Leg. lux. c . 20. 

MELIUS INQUIRENDUM, A writ that lieth for a second in- 
(piiry, where partial dealing is suspected: and particularly of what 
lands or tenements a man died seised, on finding an office for the 
King. F. A*, /y. 255. It has been held, that where an ofTice is found 
against the King, and a rtic/ius inf/uirendum is awarded, and upon 
that nu f/usi Sec. it is found for the King; if the writ be void for re- 
pugnancy, or otherwise, a iiew inelius intjuircndum shall be had; but 
if upon the first meliuH it had been found against the King, in such 
case lie could not have a new Sec. for then there would be no 

end of these writs. And if an oflice be found for the King; the party 
grieved may traverse it; and if the traverse be found against him, 
there is an end of that cause; and if for him, it is conclusive. 8 Rcfi. 
169; 2 At/v. I0O8. If there is any defect in the points which an? 
found in an inquisition, there may not be a meliufi fnrjuircttdum; but if 
the inquisition finds some parts well, and nothing is found as to 
others, that may be supplied by mt lius in</uirendum. 2 .Va/X*. 469. A 
melius imjuirendum shall be awarded out of/?. 7'^. where a coroner is 
guilty of corrupt practices: directed to special commissioners. \ Vent. 
181. See 15 I'in. Jbr. ut\e Melius infjuirendumy and this Dictionary, 
title ln(/ue.st. 

MEMBERS OF PARLIAMENT, The Members of the House 
of Commons, are usually so styled; though in fact the Peers are, 
strictly speaking. Members of Parliament; which consists of King» 
Lords, and (^onmions. 

MEMORIES. Some kind of remembrances or obsequies for the 
dead; mentioned in injunctions to the clergy, v^wwj I Ed. 6. 

MEMORY, Time of] Hath been long ago ascertained by the 
law to commence from tlie reign of Uichard the First; and any cus- 
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lorn may be destroyed by evidence of its non-existence in any part of 
the long period, from his days to the present. 2 Comm. o\y.tJf n. Sec 
title Limitation. 

MKNAGIUM, A (amily. Trivtti'a Chronicle, p. 677: IVahins^ham^ 
p. 66. 

MENDLEFE, Mentioned in Cro?n/i. Justice of Pcaccy 193. Is that 
which Bracton callclh Mnllcfum; (juurrcls, scuffiing, or brawUng; 
CovjcU. See Medlrfr. 

MENIALS, from vixnia, the walls of a castle, house, or other 
place.] Household servants \% ho live under their Lord or master's 
roof; mentioned in the antient stat. 2 Hen. 4. c. 21. 

MENSA, Comprehends all patrimony, or gDods and necessaries 
for livelihood. 

MEXSALIA, Such parsonages or spiritual livings, as were united 
to the tables of religious houses, and called memal htneficeit among 
the Canonists. And in this sense it is taken, where mention is made 
of appropriations, ad mensam auam. Blount. 

MENSURA, A bushel of com. Sec. See Mramrc. 

MENSURA REGALIS, The King's Standard Measure, kept in 
the Exchequer, according to which all others arc to be made. See 
Stat. 16 Car. \.c. 19; and this Dictionary, title Measure. 

MER or MERE, Words which begin or end with those syllables, 
signify fenny places. Co^vell. See Mara, or Mere; a lake or great 
pond. 

MERA NOCTIS, Midnight. CoT^r//. 

MERCENARIUS, A hireling or servant. Cartular. Abbat. Glanton. 
Ju 115. 

MERCENLAGE, See Aferchenlage. 

MERCHANT, Mercator.'] One who buys and trades in any thing: 
and as merchandize includes all goods and wares exposed to sale in 
fail's or markets; so the word Merchant formerly extended to all sorts 
of traders, buyers, atui sellers. But every one who buys and sells is 
not at this day under the denomination of a Merchant; only those who 
iraflfic in the way of commerce, by importation or exportation, or 
carry on business by way of emption, vendition, Ixirter, permutation, 
or exchange; euid who make it their living to buy and sell, by a con- 
tinued assiduity, or frequent negotiation, in the mystery of merchan- 
dizing, are esteemed >lerchants. Those who buy goods, to reduce 
them by their own art or industiy, into other forms, and then to sell 
them, are Artificers, not Merchants. Bankers, aiul such as deal by 
exchange, are properly called Merchants. Lc jr Mercat. 23. 

Merchants were always particularly regarded by the Common Law; 
though the municipal laws of England, or indeed of any one realm, 
are not sufficient for the ordering and cJeteni^ining the afl'airs ot trai- 
lic, and matters relating to commerce; merchandize being so univer- 
sal and extensive that it is impossible; therefore of the Law Mcr- 
«:hant (so called from its universal concern,) all nations take special 
•knowledge; and the common and statute laws of this kingdom leave 
the causes of Merchants in many cases to their own peculiar law. 
Lex Mercat. See 1 Comm. 75; and this Dictionary, title ^/// o/" 
cfiange; Insurance; Custom of Alerc/tauts. 

The custom of Merchants is part of the Common L^w of tliis 
kingdom, of w hich the Judges ought to lake notice; and if any doubt 



MERCHANT. 



arise about the custom, they may send for merchants to know ihc 
custom; /i^r Hobarty Ch. J.: U'inch. 24. 

The Lex Mrrcatoria is uHowed, for the benefit of trade, to be of 
the utmost varKlity in ull commercial trioisuclions: for it is a maxim 
of law, that cnHibct in sua arte credcndum est." See I Coniin. 75. 

The law of Kn((land^ as a commercial country, pays a veiy particu- 
lar rei^ard to foreign Merchants in innumerable instances. By Mugrta 
Cartuy c. 30, it is provided, That all merchants (unless publicly pro- 
hibited beforehand) shall have safe-conduct to depart IVom, to come 
into, lo tarry in, and to go through, Etigluud^ for the exercise of mer- 
chandize, without any unreasonable imposts, except in time of war; 
and if a war breaks out between us and their countn, they shall ht 
attached (if in Kngland) without harm of body or goods, till the King; 
or his chief justiciary be informed how our Merchants are treated iji 
the land with which we are at war; and, if ours be secure in that land, 
they shall be secure in ours. This seems to have been a common rule 
of ecjuity among all the Northern Nations; but it is somewhat extra- 
ordinary, that it should have found a place in Afagfia Carta, a mere 
interior treaty between the King and his natural-born subjects; which 
occasions the learned M'jtitesfjmcu to remark with a degree of admi- 
r.ition, that the Engli.h have made the protection of foreign mer- 
chants, one of the articles of their national liberty." But indeed it 
well justifies another observation v. hich he has made, that the Kyiglith 
knoiv belter than any other people upon earth, how to Vcilue at the 
same time these three great advantages, religion, liberty, and 
COMMERCE. I Comm. 260. See also utatn. 2 K. 3. c. 9: 25 K. 3. «f, 4. 
C. 2: 27 K. 3. m. 2, cc. 13. 17, 19, 20: 2% K. 3. c. 13: 36 K. 3. c 7: 2 
Hie. 2. f. I: 11 2. c. 7: 14 H. 2. r. 9: 5 H. 4. f , 9: 7 //. 4. f . 9; in 
all which, provisions arc contained, for the accommodation of Mer- 
chants-strangers; which are now by long use become the known law 
of the land, allowing for the variations inevitably introduced by time 
and commerce. 

In the reign of King Ed. IV. a Merchant-stranger made suit be- 
fore the King's Privy Council, for several bales of silk feloniously 
taken from him, wherein it was moved, that this matter should be 
determined at Common Law; but was answered by the Lord Chan- 
cellor, that as this suit was brought by a Merchant, he was not bound 
to sue according to the law of the land. 13 F.d. 4. In former times it 
was conceived, that those laws that were prohibitory against foreign 
goods, did not bind a Merchant-stranger; hut it has been a longtime 
since ruled otherwise; for in the leagues that are now established 
between nation and nation, the laws of either kingdom arc excepted; 
so that as the Engliah in Franccy or any other foreign country in 
amily> are subject to the laws of that country where they reside; so 
must the people of France, or any other kingdom, be subject to the 
laws o{ Fin gland when resident here. 19 Htn. 7. 

Engimh Merchants are not restrained to depart the kingdom wUh- 
out licence, as all other subjects arc; they may depart, and live out 
of the realm, and the king's obedience; and the same is no contempt, 
they being excepted out of the stamte. 5 H. 2. at. 2. And by the 
Common Law, tluy might pass the seas withotit licence; though not 
to merchandize. Ihjfr^ 206. 

If any disturbance or abuse be offered them, or any other Mer- 
chant in a Corporation, and the Head OffKcr there do not provide a 
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remedy, the franchise shall be seized; and the disturber shall answer 
double damages and suffer one year's imprisonment, Sec. by huu. 9 
Ed. 3. it. 1. c. I. — All Merchants (except enemies) may safely come 
into England with their goods and merchandize. Stat. 14 Ed. 3. «r. 2. 
r. 2. — Merchant-strangers may come into this realm, and depart at 
their pleasure; and they are to be friendly entertained. Stac. 5 R.2. 
/St. 2. c. I, And Merchants alien shall be used in this kingdom, as 
denizens are in others. Siat. 5 JI. 4. c. 7. 

If a difference arise between the Kuig and any foreign State, alien 
Merchants are to have forty days' notice, or longer time, to sell their 
effects and leave the kingdom. 27 Ed. 3. st. 2. c. 17. All Merchants 
may buy merchandizes of the staple: and any Merchant may deal in 
more merchandizes than one; he may buy, sell, and transport all 
kinds of merchandize. Stat. 27 3. st. 2. c. 2: 38 Ed. 3. st. 1. c. 2. 

Various restraints are laid on Merchants, especially to prevent 
their carrying of gold and silver out of the nation, Ecc. by the statute 
law. See stats. 38 E. 3. r. 2: 14 /if. 2. c. 1: 4 //. 4. c. 15: 8 H. 6. c. 
24: 3 //. 7. c. 8: 4 //. 7. c. 23: 1 H. 3.f. 9: 1 Eliz. c. \ \. 

By Stat. 6 //. 4. c. 4, Merchant-strangers shall not carry out of the 
realm any merchandizes brought within the realm by Merchant- 
strangers. 

If a person who is otherwise no Merchant, being beyond sea, takes 
up money and draws a bill upon a Merchant, he cannot, in an action 
brought upon this bill against him as the drawer thereof, plead that 
he was no Merchant; for the very taking up the money and drawing^ 
the bill makes him a Merchant to this purpose. Comb. 1$2. See title 
Bill of Exchange. 

Merchant includes all sorts of traders as well and as properly as 
Merchant-adventurers. Dy. 279. b. cites S/u-lm. Guilda. A Merchant 
taylor is a common term; per Holt, Ch. J: 2 Sali:. 445. 

There are Companies of Merchants in London for carrying on 
considerable joint trades lo foreign parts, viz. The Merchant-Ad- 
venturers, (see title Hamburgh Com/iany;) the Comi)any established 
in England for the improvement of commerce; which was erected 
by patent by King Ed. I. merely for the exportation of wool, &c. be- 
fore we knew the value of that commodity, and at a time when we 
were in a great measure strangers to trade. The next Company was 
that of the Barbary Merchants, incorporated in the reign of King 
Hen. VII. A Company of Merchants trading to the North, called the 
Muacovy or Russia Comfuinyy was established by King Ed. VI. and 
encouraged with additional privileges, by Queen Mary, Queen Eli- 
zabeth^ Sec. See title Russia Conifiany. The Barbary Merchants de- 
caying towards the latter end of Queen Elizabeth^s, reign, out of their 
vuins arose the Lmant or Turkey Company; who first trading with 
Venice., and then with Turkey^ furnished Eingland that way with the 
Elast'India commodities; this Company hath very considei-able fac- 
tories, at Constantinofile^ Smyrna^ Me/ifio^ &.c. See title Turkey Cow- 
fiany. From the flourishing state of the Levant or Turkey Company, 
in the reign likewise of Queen Elizabeth sprung the old East-India 
Company, who having fitted out ships of force, brought from thence 
at the best hand, the Indian commodities, formerly sold to England 
by distant Euroficuns; and they having obtained many charters, and 
grants from the Crown, in their favour, were sole masters of that ad- 
vantageous traffic; until at last a new Company was incorporated by 
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King IViil. ^nno 9 IV. 3. on their lending Government two millions 
of money; and both these Conipanies, after the expiration of a cer- 
tain term, were by articles united. See title Eatit India Contjiany. 

In the 21bt year of Queen EUzabethy the luiattarid (Company of 
Merchants wus erected; and in King Charlt s the Second's time, that 
Company was confirmed, uiih full power to trade in Xorway^ Stee- 
detiy PoUmdy und other Kamland countries. See title Kastlaml Com- 
pani/. The Koyul Jfrican Company had their charter gi-anted to 
them in the Uth year of King C/iarits II. and by siat. 9 is' 10 IV. 3. 

26, thoy arc lo maintain all forts, (S'c. See title African Comjiany. 

King C/iu'L-c 11. also by commission under the Great Seal of 
Enghitiil^ toniiiujicd liis Royul Highness James Duke of York (af- 
terwards King Junich II.) Edward Ear! of Clarendon^ and othei*s, to 
be Council for the Royal Fisheiy of Ent^landy and declared him- 
self to be the protector of il; and in the 29th year of his reign, he 
incorpofitted them into a Company. King IVillium III. in the fourth 
year of his rei^n, established a Grctnland Company. See that title. 

Dy lifat. 9 Ann. r. 21, to pay the debts of the ai my, navy, \Jc. 
amounting to near ten millions, the South Sea Company of Mer- 
chants was crcrtfd; who naving advanced that money, the duties upon 
wines, vinegai, tobacco, cT'c. were appropriated as a fund for puymeot 
of the interest* after the rate of 6/. per cent. is'c. The Company was 
granted tiie sole trade to the Suuih Sea^; and others trading thither 
shall forfeit their ships and goods, and double value; and the 
corporation is to continue for rvtr; but the funds arc subject lo re- 
dempiion by Parliciment. This Company had their cai)iial stock very 
much enlarged in the reign of King Gorg-r I. And to raise money 
lent, were ciiipowered to make calls or take in subscriptions, Is^c.as 
they lliought fit; and on this foundation, the South Sea scheme was 
executed in 1720. but, to retrieve credit, afterwards part of the 
stock of the South Sea Company was ingrafted into the capital stock 
of the Jiast India Company and the Dayik of England; and after that 
half the stock was convened into annuities at 4/. fier cent. Since 
which a farther reduction thereof hath been made. See title South 
Sea Coni/;any. 

The Wen India Dock Company (established under the Act 39 Gto. 
r>. c. Ixix): and the London Dock Company (under 39 40 Geo. 3. c. 
xlvii) are among the most extensive of the n-.odern associations of 
this nature. 

This short History of some of our Companies of Merchants, 
which have ever had many and great privileges, and are at length 
become of double use, to enlarge commerce and supply the neces- 
sities of the State, in some measure shews the progress and hicreasc 
of our trade, and the wealth of the nation: though il must neverthe- 
less be obaervcd that they are a kind of monoijolies erected by law; 
■\yhich, if they become prejudicial, arc generally res'Li-ained by Par- 
liament, as has been the case with niany of the Companies already 
specified; and if the power gi-anted them is abused, it becomes of 
fatal consequence; for which we need only instance the ever memo- 
rable year of 1720, when the Sub-governor and Directors of the 
South Sra Company incurred a foifciture of their estates by statute, 
and were disabled to hold any ofikes, iifc. for their vile conduct, which 
tended to the ruin of the public. Over and above these Companies, 
♦here are the Dutch Merchants; those who trade to the West Indies; 



ihe Canary Merchants; Italian Merchants, who trade to Leghorn^ 
y^enicr, .V/r/Vi/, life, the French ■t\m\ S/mnifth Merchants, ilXc. Sec the 
several titles through this Dictionary, and particularly title jVaviga- 
tion which sec also for the several regulations of Jm/iortaiion 

and Ex/ioriation by Merchants. 

MKRCHKNLAGE, Mcrdorum Lex.'] The law of the anticnt 
kingdom of Mcrcia. Cumdcn in his Dritarmia says, That in the year 
1016, this kingdom was divided into three parts; whereof llie IVtst 
Saxons had one, governing it by the laws called IVtst Saxon-lagc^ 
which contained AVw/, Hutifttx^ •^'^^'"'"f/j /^'T/I-.v, llomfmhire^ IVi/Uy 
Sor?i€rset, Dorset^ and Devon: The Danes had the second, containing 
Yorky Derh'j^ A''otlin^/iamy Leicester^ Lincoln^ jYorthamfiton^ Bedjord^ 
BuckSy Hertford^ Essex^ Middlesex^ Norfolk^ Suff'Ak^ Cambridife, and 
Huntingdon; which was governed by the laws called Dant-lagc: and 
the third part was in the possession of the Mt rcians^ whose law was 
called Merchenlagr; and contained Gloucester^ IVorcrater^ Hereford^ 
IVarwicky Oxford^ Chester^ Salo/i^ and Stajford; from which three, 
King IVil. I. chose the best, and with other laws ordained them to be 
the laws of the kingdom. Camd. Brit. 94. See Molmutian laws. 

MKRCIIET, Mej-ckefum, Mercheta Mulierum.'] A fine or compo- 
sition paid by inferior tenants to the Lord, for liberty to dispose of 
their daughters in marriage. No baron or military tenant, could mar- 
ry his sole daughter and heir, without such leave purchased from the 
King, firo maritandu Jilia. And many of our servile tenants could 
neither send their sons to school, nor give their daughters in mar- 
riage, without express licence from the superior Lord. See Kenneths 
Glossary in Mariiagium^ an<l this Diet. Marchet. Borough English. 

MEKCL\, Is used in njany places in the Monatticon for amer- 
ciament. 

MERCLMONL\TUS ANGLliE, Was of old time used for the 
impost ot England upon merch-nciizc. 

MLRCURIES, Or vendors of printed books or papers. Vide 
Hawk'^rs. 

MERCY; See Misrrtcordia. 

MERGER, Is where a greater estate and a less coincide and meet 
in one and the same persons, wiil:out any intermediate estate; in 
which case the less is immediately annihilated, or in the law phrase 
is said to be merged, that is svmk or drowned, in the greater; as, if 
the fee cornes to tenant for years or life, the particular estates arc 
merged in the fee. 2 J^e/i. 60, 61: 3 Lex-. 437. If u lessor, who hath 
the fee, mai lich with the lessee for years; this is no Merger, be- 
cause he hath the inheriiance in his own, and the lease in the right 
of his wife. 2 Phu d. 418. And where a man hath a term in his own 
right, and the inheritance descends to his wife, as he hath a freehold 
in her right, the term is not merged or drowned. Cro. Car. 275. 
So if tenant for years dies and makes him, who hath the reversion 
in fee, his executor, whereby tlie term of years rests also in him, 
the term shall not Merge; for he hath the fee in his own right, and 
the term of years in the right of the testator, and subject to his 
debts and legacies. See Phivd. 418: Cro. Jac. 275: Co. Lit. 338. 

An estate-' ail is an exception to this rule, for a man may have in 
hib own right both an estate-tail, and a reversion in fee; and the estate- 
tail, though a less estate, shall not merge in the fee. 2 F.efi. 61: 8 
Re/t. 74. For estates-tail are protected and preserved from Merger 
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by tlic operation and consinicUon, though not by the express worth, 
of the statute dr donia; which operation and construction have pro- 
bably arisen upon this consideration; that in the common cases of 
Merger of estates for life or years, by uniting with the inheritance, 
the purucular tenant hath the sole interest in them, and hath full 
power at any time to defeat, destroy, or surrender them to him that 
hath the reversion; therefore when such an estate unites with the 
reversion in fee, the law considers it in the light of a virtual surren- 
der of the inferior estate. Cro. Eliz. 302. But in an estate-tail the 
case is otherwise; the tenant for a long time had no power at all over 
it, so as to bar or destroy it; and now can only do it by certain spe- 
cial modes, by a fine, a recovery, and the like. It would therefore 
have been sti iu^gcly improvident to have permitted the tenant in tail 
by purchasing the reversion in fee to Merge his particular estate, 
and defeat the inheritance of his issue; and hence it has become a 
maxim, tliat a tenancy in tail, which cannot be surrendered, cannot 
also be merged in the fee. 2 Comm. c. 1 1. /i. 178. 

When the legal and equitable estates meet in the same person or 
persons, the trust or equitable estate is merged in the legal estate: 
as if a wife should have the legal estate and a husband the equitable, 
and they have an only child to whom these estates descend, and who 
dies intestate without issue, the two estates having united the de- 
scent will follow the legal estate, and the estate will go to the heiroii 
the part ot the motlier. Goodright d.AUton v. JfW/*, Doiigl. 771. 

MKKSCUM, A lake: from the Sax. merr, lacus. " Mancria^ mo- 
icndifiUj inemcay el meri^ca." Ingulfih. p. 861. 

MEUSE-WARE. Sax. InaAa /laludum.'] The inhabitants of Rom- 
my Marsh in Kent were antiently so called. Cotvell. 

MF.RTLAGE, Seems to be a corruption of, or a law French word 
for martyrology. Sec Nit. 9 Hen. 7. 14. b. where it seems to mean a 
church kaleiidar or rubrick. Cowell. 

MERTON, Statutes made there, 20 Hm. 3. 

MESNE, Mfdius.'] He who is Lord of a Manor, and so hath ten- 
ants holding of him, yet himself holds of a superior l^ord. CqivcIL 
See Mean. 

MESNE PROCESS. Such Process as issues pending the suh 
upon some collateral interlocutory matter, as to summon Juries, 
witnesses, and the like; distinguished from original Process, whicii 
is founded on the writ. Finch,, L. 346. Meme Process is also somc- 
liiiies put in contradistinction to Jinal Proces-ty or Process of Execu- 
tion; and then it signifies all such Process as intervenes between the 
beginning and end of a suit. 3 Comm. c. 19. /i. 279. 

MESMALTV, mt'dieias.] The right of the Mesne, as * the Mrs 
nally is cxtir.ct.' Old. jVat. Br. 44. 

MESSARIUS, from messis.'] The chief servant in husbandry, oi 
harvest time, now called a bailiff in some places. Mon. jingl. torn. 2. 
/i. 832. This word is also used for a mower or reaper; one that 
woj ks harvest-work. Flcta^ lib. 2. c. 75. 

MESSENGER, Is a carrier of messages, particularly employed by 
Secretaries of State, i^c. and to these commitments may be made ol 
State prisoners; for though regularly no one can justify the detaining 
a person in custody out of the common gaol, unless ilierc be some 
particular reason for it; as if the party be so dangerously sick, that it 
would hazard his life to send him thither, i^c. yet it is the constant 
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practice to make commitments to Messengers; but ii is said, it shall 
be intended only in orclfer to canying the ott'cnders to t^aol. S'a//:. 347: 
2 Hatvk. F. C. c. 16. § 9. An oHender may be committed to a Mes- 
^senger, in order to be examiiicd bd'ore he is committed to prison; an<l 
though such comTnitmcni is irregular, it is not void; and a pcTM^n 
charged with treason, escaping from the Messenger, is guilty of 
treason, iS'c. Skin. 59. See this Dictionary, titles Commitment ; .Ar- 
rrst; Trvaaon. 

MEISSKNGKHS OF THE EXCHEQUER, Officer^ attending 
that Court; they are four in number, and in nature of /mrsuivantu to 
the Lord Treasurer. 

MESSE THANE, Signifies a priest. The Saxona called ever)- 
man Thane who was above the common rank; so Mt,tsr'77iant \\-.\^ he 
who said mass; and Worutra Thane was a secular man of quality. 
Covjell. 

MESSINA, Reaping time, harvest. Cowell. 

MESSUAGE, Meaftuagium Properly a dwelling house, with 
some adjacent land assigned to tlie use thereof. ll'e.s(. Sumb. title 
J'infs. § 26. liract. lib. 5. r. 28. See Piov.*d. 169, 170: where it is said, 
that by the name of a Messuage may pass also a curtilage, a garden 
and orchai^, a dove-house, a shop, a mill, a cottage, a tott, a 
chamber, a cellar, iJfc. yet they may be demanded by their single 
names. Messua^iuni in ScottantU signifies the principal place or ctwel- 
ling-housc within a barony, which we call a manor-houat y Ski nt de 
verborum signif. verb. AJesnuagium. In some places it is called the 
site of a manor. A /irjeci/ie lies not dc domo, but de Messua^o. Co. 
Lit. c. 8.< 

MESTILO, Mesline^ or rather misceliane, that is, wheal and rye 
mingled together. Fat. I Ed. 3./i. 1. m. 6. 

METAL. The exportation of iron, brass, copper, lattin, bell and 
other Metal, was restrained by the anticnt 28 Kd. 3. c. 5: 3.> 

Hen. 8. e. 7: 2 t?* 3 Ed. 6. c. 37: but permitted by stat. 5 IV. M. c. 17 
See this Dictionaiy, title .Muvigation Acts. 

METECORN, A measure or portion of corn, given out by the 
lord to customary tenunts, as a reward and encouragement for their 
duties of labour. Stifimdia ct mctecorn ac cetera drbifa servitia in wo- 
:rasterio firivdicto solvantur. Ruiey^ts Plac. Pari. .101. 

METEGAVEL, Sax. cibi gablum; sen vectigal.'] A tribute or rem 
paid in victuals, which was a thing usual in this kingdom, as well 
with the King's tenants as others, till the reign of King Hen. \. 

METER of coals in London^ from metiory to mete or measure a 
thing. See Meaiurer. 

METHECiLlN, Brit. MeddigUn.'] An old /Vm/s/, drink made of 
honey, ^c, which still continues in repute in h^tgland; it is mention- 
ed in the statute 15 Car. 2. c. 9. See title Mad. 

I\n:TTESHEP, METTENSCHEP, Was an acknowledgment 
paid \\\ a certain measure of corn; or a fine or penalty imposed on 
tenants, for their defaults in not doing their customary services, of 
cutting the Lord's com. Paroch. Antitf. 

MEYA, A mcy or mow of corn, as aniiently used; and in some 
|)arts of England they still say mey the corn, /. e. put it on an heap in 
the barn. Blotnif. Ten. 130. 

MICEL-GEMOTES, ^HCEL-SYNODS, The great councils in 
the Saxon times of King and noblemen, were called Wittena (iemo* 
IV. '2 X 
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re*, and afterwards Micel-synod*, or Michelsynothy and Micel'Semotti^ 

1. e. great and general assemblies. Cov/eiL See 1 Comm. 147; and 
this DictioiKiry, title Parliament. 

MlUDLKSEX, The Sessions of the peace how often to be held, 
ita(. 1 4 //. G. f. 4. In actions triable by Middlesex Jurors, they shall 
be called the fourth day, 8cc. Stat. 8 Ed. 4. c. 3. Inhabitants o( We%t' 
minisirr cxen^pl from serving on Juries at the sessions for the peace, 
7 St 8 ^r. 3. c. 32. § 9. No Juror to be returned at the jVi^ii Priu* in 
Middlraex, who hath been returned in two preceding; terms of ^-aca- 
tions. Leaseholders qualified to serve as Jurors in MiddlcFex, 4 Geo. 

2. c. 7. § 2, 3. See title Juru IL But one county rate to be made for 
Middleitt x, tt. 12 Gro. 2. c. 29. § 15. A registry of deeds and wills in 
that county established. Stat. 7 jinn. c. 20. See titles RtffiaCiT; £n- 
rollmcnih; Dtcdn. 

MILDKRNIX, A kind of canvas, of which sail-cloths of ships arc 
made. See atai. 1 Jac. c. 14. 

MILL, MilUare.'] In the measure of this country, is the distance 
or length of a thousand paces; otherwise described to contain eight 
furlongs, every furlonj; beinj^ forty poles, and every pole sixteen foot 
and a half. See stut. 35 Eliz. c. 6 It is 1760 yards, or 5280 feet. 

ISIllcs, mentioned in the statutes relative to the refining of saU, 
are to be computed, according to the connnon estimation of the coun- 
ty, or place where the pit is; and not according to the statute mea- 
sure. 6/. 8 Geo. 2. c. 12. And see 38 Geo. 2. c. 89. 

MILES, A knij^ht. Mat. U'cHt,fi. 118. 

MILITARE, To be knitjhted, viz. Rex /ler .Jnifliam frcit firocla- 
mariy K^c. ul qui adhr^-mt undc miUturfut adcaitent u/iud IVcstmotiaste- 
riumy kc. Mat. West. p. 118. 

MILITARY CAUSES, Are by stat. 13 R. 2. c. 2, declared to be 
such as relate if) contrarls ujiichin^ deeds of arms and of war, as well 
out of the re;,lm, .is wilhi:i it, whicli cannot be determined or discuss- 
ed by the Conmion Law; together with other usages and customs to 
the same ^ippcrt^ iniiig. 

The only Mili ary Court known to, and established by, the perma- 
nent laws of the Linl, is the Court of Chivalry, formerly held before 
the Lor l High Co».s:ablc, and Earl Marshal of England \o\x\i\y'., but 
since the attainder of Smffu^ d, Duke of Buckingham., under Hen. VIII. 
and the consequent extinjiruishment of the office of Lord Hi^h Con- 
stable, it hath usually, witli respect to civil matters, been holden be. 
fore the Earl Marshal only. See title Court of Chivalry. 

MILITARY FEUDS; See title Tenures I. 

MILITARY OFFENCES. By the annual acts for punishinj^ mu- 
tiny and desertion, if any officer or soldier shall excite or join any 
mutiny, or, knowing of it, shall not give notice to the conunan- 
ding ofhccr; or shall desert or list in anv other ref4:iment, or sleep up- 
on his post, or ieave it before he is l eljeved, or hold correspondence 
with a rebel or enemy, or strike or UbC violence to his superior offi- 
cer, or shall (iisobey his lawful commands; such offender shall suffer 
such punishment as a court martial (established by the act) shall in- 
flict, though it extend to death itself. 

Exclusive of the before-mentioned statutes, desertion from the 
King's arms in time of war, whether by land or sea, in England., or 
in parts beyond the seas, is, by the standing laws of the land, and p;^r- 
licularly by stats. 18 H. &.c. 1?: 5 ELiz. c. 5, made felony, hut not 
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>wUhoiil benefit of clcrg)'. But by the star. 2 5 Ed, 6. c. 2, clergy 
is taken away from such deserters, soldiers^ and the offence is made 
triable by the Justices of every shire. The same statutes punish 
other inferior military offences with fines, imprisonment, and other 
penalties. Hy the modern Mutiny Acts, (see 47 Oto. 3. st. I. r. 32, 
$cc.) deserters may be traui'portcd as felons for life; or for a term of 
years, and sentenced to serve for life afterwards. See further, title 
Courts Afanial. 

MILITARY POWER OF THE CROWN; See title A7«^ V. 3. 

MH^ITARY STATE. Includes the whoic of the Soldiery; or, 
such persons as arc peculiuriy appointed among the rest of the peo- 
ple, for the safeguard and tit fence of the realm. See title Soldiers. 

MILITARY TENURES; See title Ttnurf.t I. 

MILITARY TESTAMENT, As a part of the compensation for 
soldiers being, by the annual act for punishin}; mutiny and desertion, 
put in a worse condition than any other subjects, by fttafs. 29 Car. 2. 
c. 5: 5 ?r. 3. c. 21. § 6, soldiers in actual miliuuy service may make 
nuncupative wills, and dispo:<c of their goods, wages, and other per- 
sonal chattels, without those forms, solemnities, and expenses, which 
the law requires in other cases. See title IViils, 

MILITIA, 

The Nation'al Soldiery; the standing force of the nation. 

It seems universally agreed by all historians, that King J/fred first 
settled a national Militia in this kingdom, and by his prudent discip- 
line made all the Subjects of his dominions, soldiers; but we are un- 
fortunately left in the dark as to the particulars of this celebrated 
regulation. 

The feodal militar)' tenures were established for the purpose of 
protection, and sometimes of attack against foreign enemies; (see 
this l}ictiona!y, title Tniurcs.) For the further defence in cases of 
domestic insurrections or foreign invasions, various other plans have 
been adopted, all of them tending to unite the character of a citizen 
and soldier in one. First, .The Mdi^e of Amin^ enacted 27 //. 2, and 
afterwards the atat. of W'nicheHter^ 13 E. 1. c. 6, obliged every man, 
according to his state and degree, to provide a certain quantity of 
such arms as were then in use; and it was part of the duty of Consta- 
ble^ under the latter statute to see such arms provided. These wea- 
pons were changed by the ^/ar. 4 £5* 5 M. e. 2, into more mo- 
dem ones; but both these provisions were repealed by stats. 1 Jac. 1. 
c. 2.5; 21 Jac. 1. c. 28. While these continued in force, it was usual, 
from time to time, for our Princes to issue commissions of array; 
and send into every county officers in whom they could confide, to 
muster and array (or set in military order) the inhabitants of every 
district; and the form of theconimission of array was settled in Par- 
liament, anno. 5 Ucn. 4, so as to prevent the insertion therein of any- 
new penal clauses. Ihisfivj. fit. 3. //. 662, 7. See 8 Hip. 375, ksTc. But 
it v/as also provided by stats. 1 E. 3. st. 2. cc. 5, 7: 25 E. 3. at. 5. r. 
8, that no man should be compelled to go out of the kingdom at any 
rate, nor out of his shire, but in cases ot urgent necessity; nor should 
provide soldiers unless by consent of Parliament. About the reign of 
King Hen-ry VIII., or his children, lieutenants began to be introdu- 
ced, as standing representatives of the Crown to keep the counties 
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in n»iUtar>' order; for we find tbero mentioned us known officers in 
ihc btat. Alsr b P.i!f M. c. 3, though they hud then not been long in 
use, for Camdru spciiks of ihtm in the time of Queen Elizabethans 
exlruoi (Unary majijisiraies constituted only in times of difficulty and 
danger. Bui the inrroduction of these commissions of lieutenancy, 
w hich contained in substrtnce the same powers as the old commis- 
sions of array, caused the latter to fall into disuse. 

In this stale ihinj^s continued till the repeal of the statutes of ar- 
mour in the reign of King Jomts I.; after which, when King CharlcM 
I. had, during his northern expedition's, issued commissions of lieu- 
tenancy, and exerted some n»ililai-y powers, which having been long 
exercised, were thought to belong to the Crown, it became a (|ue8« 
tioi. in the Long Farhanjent, how far thcspower of the Miliiia did in- 
hcrctjily reside in the King; being now unsupported by any statute, 
and founded only upon immemorial usage. This question, long agi- 
tated with great heal and rcsentnicnt on both sides, became at length 
the immediate cause of the fatal rupture between the King and his 
Parliaujent: the two Houses not only denying this prerogative ot the 
Crown, the legality of which might, perhaps, be somewhat doubtful; 
but also seizing into their own luuids the entire power of the Militia; 
the illegality of which step could never be any doubt at all. 

.Soon after the Ilestonviion of King Charles II., when the military 
tenures were abolished, it was thought proper to ascertain the power 
of the Militia, to recognise the sole right of the Crown to govern and 
command them, and to put the whole into a more regular n.ethod of 
military subordination. And tJie order in which the Militia now stands 
by law is principally built upon the statu. 13 C. 2. f. 6: 14 C. 2. c. 3: 15 
('. 2. c. 4, which were then enacted. It is true, the two last of them arc 
apparently repealed, but many of their provisioris are re-enacted with 
the addition of some new regulations bj subsequent Militia laws: the 
general scheme of which is to discipline a certain nun»ber of the in- 
habitants of every county chosen by lot formerly for Mrfr, but now for 
five years, (liable to be piolonged by the circumstance of the Miliua 
being called out and embodied,) and officered by the Lord Lieutenant, 
the Deputy Lieutenants, and other prhicipal landholders, under a 
Commission from the Crown. They arc not compellable to march 
out of their counties unless in case of invasion or actual rebellion 
within the rcnlm, (or any of his Majesty's dominions or territories, 
Mill. 16 Geo. 3. c. 3,) nor in any case compellable to march out of the 
kingdom. They are to be exercised at stated times; and their discip- 
line in general is liberal and easy; but when drawn out into actual 
service, they arc subject to the rigours of martial law, as necessiu-y to 
keep them in order. This is the constitutional security which our 
laws have provided for the public peace, and for protecting the realm 
against foreign or domestic violence. See I Comm. 410, &c. 

The last general acts passed for reducing into one all the laws re- 
luting to the Militia are, 42 Geo. 3. r. 90. for England^ and, c. 91. for 
Scotland; these ascertain the particular quota to be raised in each 
county and district: but which has, from time to time, been augment- 
ed and altered by subsequent Acts. It is provided, that in cases of ac- 
tual invasion or imminent danger thereof, and in cases of rebellion 
an4 insui rection, his Majesty may embody and increase the Militia: 
and if Parliament is not then sitting, they are to meet by proclama- 
tion in 14 days. 
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The Militia of Ireland is rcgulaicd on principles nearly similar, 
underacts passed by the Parliament of Ireland previous to the Union. 

The wives anil families of Militia men, are provided for, when re- 
quiring parish relief, under tlie acts 43 Geo. 3. c. 47. for England; «13 
Geo. 3. c. 89. for Scotland; and 43 Geo. 3.c. 142. for Ireland. 

Tlic pay and clothing of all the Militia is provided for by acts 
which pass annually. 

The rank of officers of the corps of Fenciblea in Scotland^ and 
of those in the English Militia, where serving togetlier, is settled 
by flat. 33 Geo. 3. c. 36. § 2. 

The Militia of the ciiy of London is regulated by stats. 36 Geo. 3. 
c. 92, and 39 Geo. 3. c. 82; and that of the Tower Hamlets^ by 37 Geo. 
3. c. 25, and c. 75: See also this Dictionary, title Tro/ihy -money. 

As to the Militia of the Cimjue Porta^ sec 42 Geo. 3. c. 90. § 155, 
referring to 13 ^ 14 Car. 2. c. 3, «y 15 Car. 2. c. 4. — See also 43 Geo. 
3. c. 100: For raising a body of Miners in Comivail and Devon^ sec 
42 Geo. 3. c. 72. 

MILL, Molendinum.'] A house or engine to grind corn, and is 
either a water-mill, wind-mill, horse-mill, hand-mill, 8cc. And be- 
sides corn and grist-mills, there are paper mills, fulling or tucking 
mills, iron-mills, oil-mills, Stc. 2 621. The toll shall be taken 
according to the strength of the water, Ordin. /iro /lintor. incerti 
teni/i. Prohibition shall not go in suit for tithe of a new Mill. j^rt. 
cler*. 9 Ed. 2. st. 1. c. 5. 

Magistrates may search Mills for adulterated meal, Sec. Stat. 31 

Geo 3. f. 29. § 29 A miller, baker, &c. may not act as magistrate 

under this act. § 32. 

By atat. 9 Ceo. 3. c. 29, maliciously to bum or destroy any Mill, or 
riotously and tumultuously to demolish, or begin to demolish, any 
Mill, or the works thereto belonging, is felony without clergy. 

.MILLEATE or MILL-LLAT, (nientioned in stat.7 Jac. 1. c. 
19,) A trench to convey water to or from a mill; the Avord is most pe- 
culiar to Devon.' hire. Coivell. 

MILLED-BOAKDS; See Paste-boards. 

MILLET, Milium.'] A small grain; so termed from its multitude, 
Ut. Diet. 

MINA, A corn measure of different quantity, according to the 
things measured by it: and minage was a toll or duty paid for sel- 
ling com by this measure. Cotvell. According to Littleton^ it is a 
mcHSure of ground, containing one hundred and twenty feet in 
length, and as many in breadth. Also it is taken both for a coin and 
a weight. Lit. Diet. 

M IN ARE, To mine or dig mines. Minator, a miner. Record. 16 
£d. 1. 

MINATOR CARUCii", A ploughman. Cowell. 
MINER-VL, Any thing that grows in mines, and contains metals. 
She/i. Efiit. 

MINERAL COURTS, Curia mincrales.'] Are peculiar Courts 
for regulating the concerns of lead mines; as Stannary Courts arc 
for tin See Berghmote. 

MINE-ADVENTURERS, A company established by stat. 9 

Ann. c. 24. 

MINES, Afinera.] Quarries or places whcreout any thing is dug; 
this term is likewise applied to hidden treasure dug out of the earth. 
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The King by his prerogative hath all Mines of gold and silver to 

make money; and where in Mines the gold and silver is of the 
greater value, ihey arc called Royal Mines. Plotvd. 336. But by htat, 
1 W. isf M.c 30, no Mine of copper or tin shall be adjudged a Royal 
Mine, though silver be extracted. And by slat. 5 IV. ^ M. c. 6, per- 
sons having muies of copper, tin, lead, 8cc. shall enjoy the same, al- 
thou^;h chiimcd to be Royal Mines; but the King may have the ore, 
(except in Devon and Cornnvall^) paying to the owners of the mines, 
within ihLi'ty days after it shall be raised, and before removed 16/. 
fier ton for copper ore washed and made merchantable; for lead ore, 
9/. ficr ton; tin or iron, 4n,v. Sic. See 1 Comm. 295. 

If a man halh lands where there are some Mines open and others 
not, and he lets the land, with the mines therein, for life or years, the 
lessee may dig in the open Mines only, which is sufficient to satisfy 
the words in the lease; and hath no power to dig the Mines unopcn* 
cd; but if there be no open Mine, and the lease is made of the lands, 
together with all Mines therein, there the lessee may dig for Mines, 
and enjoy the benefit thereof; otherwise those words would be void. 
1 Iimt. 54: 5 Kefi. 12: 2 Lev. 184. To dig Mines is waste, where les- 
sees arc not authorised by their leases; though a mine is not properly 
so called, till it is opened; being but a vein of iron or coals, &c. be- 
fore. Sec title Waste. 

If a man demises lands for life or years, in which there is a coil 
Mine open, the lessee may dig in it; for the Mine being open, it shall 
be intended, by his demising all the land, that his intent is as gene* 
ral as his demise; but if the mine was not opened at the time of the 
demise, the lessee by lease of the land is not impowered to make new 
Mines: but in such case if he leases his land and all Mines thereinr 
the lessee may dig for mines there; resolved. 5 Rep. 12. 

A (jucstion was, if copyholder of inheritance may dig Mines in his 
land? The court seemed to think he might; for that otherwise, Mines 
there would never be opened; as in the case of a glebe of a parson 
Sid. 152. 

As to tenant in tail working Mines, See 2 P. Wms. 388. 

If a person breaks up, or even attempts or threatens to break up. 
Mines which he ought not to do, that is a reason for coming into 
Chancery to have an injunction; /Irr Lord Chancellor. Barn. Chan. 
Rc/i. 497. 

if any person maliciously set on fire any Mine or Pit of Coal, he 
shall suffer death as a felon, by stat. 10 Geo. 2. c. 32. And damaging 
such Mines, or any coal-works, by conveying water therein, or ob- 
structing sewers from draining them, Sec shall forfeit treble damages. 
St. 15 (mco. 2. f. 21, Entering Mines of black lead with intent to steal, 
is made felony by sfat. 25 Geo. 2. c. 10. 

By ifat. 9 Geo. 3. c. 29, Wilfully and maliciously to bum and de- 
stroy any engine or other machines, therein specified, belonging to 
any Mine, is made single felony, and punishable with transportation 
for seven years, in the offender, his advisers, and procurers. 4 Comm. 
c. \7./f. 247. See titles /'V/</wy; Coal.t. 

A man opens a Mine in his land, and digs till he digs under the 
soil of another; he may follow his Mine thei'e; but if the owner digs 
there also he may stop his farther progress; and said to be the use in 
Comwaif. 2 Vent. 342. fier IVilde J. on a qase referred to him by Lord 
Bridgmnn. 22 Car. 2. 
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It was said by the Solicitor General, that there was a great differ- 
ence between pits and Mincb; for ifu Mine be opened, he that may 
work the Mine is not obliged to pursue the vein of ore under ground; 
but he may sink pits in pursuit of it which are necessary to co ne at 
the ore, and as many as he thinks proper; and Lord Ciiancellor said, il 
had been so resolved before Poivcll J. on great consideration, and con- 
sulting and examining the most able Miners. Casen in equity in Lord 
King*« time, 79. 

jilum i^/z/zd"* belong of course to the persons in whose ground*^^ they 
arc; and therefore no privilege concerning them can be j^i-anted but 
in the King's own ground. 3 Inst. 185: Hcc stut. 2 1 Juc. 1 . r. 3. § I 1 , 1 2. 

Mi.vEs, In another signification, arc caves or trenches dug under 
ground, whereby to undermine the walls of a city or fortificLtion. 

MINIMENTS: See Muniments. 

MINISTERS. If a Minister is disturbed in the execution of his 
office in the church, the punishment upon conviction is a fine of 10/. 
and, upon non-payment, three months' imprisonment, kc. 2 <jX 

3 Jid. 6. c. 1. And disturbing any licensed dissenting minister incurs 
a forfeiture of 20/. by atat. 1 //'. and M. titut. I.e. 18. Sec titles 
Kcntera; Parson. 

MINISTRI REGIS, Extend to Judges of the realm; as well as to 
those who have ministerial offices in the govcnmient. 2 7;m;. 208. 

MINOR, One under age; more properly an heir male or female, 
befoi-e they come to the age of twenty -one years; during which mi- 
nority they are generally incapable to act for themselves. Sec title 
Injant. 

MINOR ES, Friart AJinoritiesy oi the qiider of St. Francisy that 
had no prior; they washed each other's feet, and increased very 
much in the ycai* 1207. Mat. West. 

jNIINSTREL, Mtn-itrellus ti niencstrolluHyivom. the Fr. nicncstriei'.^ 
A musician, fidler, or piper; mentioned hi atat. 4 H. 4. c. 27. Quodct 
inariscuUi ct Ministrclli pro: Jicli /u r sc/lren! et ease dtbcrunt unum 
cor/ius eC una commuriitaii /u rftciuOy iP'c. Upon a Quo-tVcin'antOy 14 H. 
7, Laurcntius IJoJninua dc Dutton daniaf, </uod omnts Minstrelli infra 
civiiatem Ccatrie t t infra Ccstriam manvnUSy vcl officiu ibidem cxercen- 
teifydcbcnt convenirc coram i/iso vcl Hmcscal/o atio a/iud Cestrianiy ad 
ft'stum jVutivitatis St. Johanuis liafitistix annuatiniy et dabunt sibi ad 
dictum Jestum tfuatuor lagenas vini ct unam lanceum; ct insu/ier tjuili- 
bct eorum dubit ri (juatuor dcnarios et unum obolum ad dictum /estuniy 
rt habere de (/ualibct meretrice infra comiiatum Crstrixy ct infra Ces- 
triam manentcy et officium suum t xcrccntcy r/uutuor denarios /ler annum 
adfe.stum /ircedictuniy ifc. Par. 24 J/i. 9 F. 4. And where, by the sta- 
tute of 39 F/iz. c. 4, Fidlers were declared to be rogues, yet there a 
proviso was contained therein, exempting those in Chc^fiir^ licen- 
sed by Dutton o{ Dutton. See Fot. Claus. 9 Fd. 2. 26 Domoy an 
ordinance su/ter menauratione ferculorum et Menestraliorum. It was 
usual for these Minstrels, not only to divert princes, and the nobili- 
ty, with sports, but also with musical instruments, and with flattering 
songs, in praise of them and their ancestors. The office and power 
of the King of Minstrels is mentioned in the Monaatic. \ tom. 355. 
Cowrll. See title Vagrants. 

MINT; Officitia monetaria; Monetarium.^ The place where the 
King's money is coined; which is at present and long hath been in 
ihe Vowcv oi Lod on y though it appears by divers statutes, that in an- 
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licnt limes ihc Mint hab also been at Calais^ and other places. Hiats, 
2 R. 2. f. 16: 9 //. 5. c. 5. The Mint-master is to keep his allay, and 
receive silver at the true value, See. »tat. 2 H. 6. c. 12. Gold and sil- 
ver delivered into the Mint are to be assayed, coined, and given out, 
according lo the order and time of bringing in: and persons shall re- 
ceive the same weight of coin, or so much as shall be finer or coars- 
er than the standard, &c. Stat. 18 Car. 2. r. 5. — All silver and gold 
extracted by nicliing and refining of metals, shall be employed for 
the increase of moneys, and be sent to the Mint, where the value is to 
be paid. Stat. 1 IV. and M. c. 30. See title Mmcfi. — By 18 Car, 
2. 3000/. a y(nu- was granted out of certain duties on wine, beer, &c. 
imported, to defray the cxpencc of the Mint; which sum was increas- 
ed by Hfat. 4 8c 5 Jinn. c. 22; and is now settled by subsequent statutes, 
at A sum not exceeding \ 5,0001. /ler annuniy ior England ^x\f\ Scotland^ 
See. See this Dictionary, title Coin; ad Jincm. 

The officers belonging to the Mint have not always been alike; 
they are now the following, viz. the Warden, who is the chief of the 
rest, and is by his office to receive the silver and bullion of the gold- 
smiths to be coined, and take care thereof, and he hath the oversee- 
ing of all the other officers. The Master-worker receives the silver 
from the warden, and cuuses it to be melted, when he delivers it to 
the monicrs, and takclh it from them again after made into money. 
The Comptroller, who is to see that the money be made lo the just 
assise, and control the officers if the money be not made as it ought. 
The master of the Assay, who weigheth the silver, and examinetb 
whether it 'ne according lo the standard. The auditor lakes accountof 
the silver> Scc. The Surveyor of the melting, who is to see the silver 
cast out, and that it be not altered afierthe assay master hath made trial 
ofii, and it is delivered to the niellers. The Clerk of the Irons, who 
seeih t'nat the irons he clean and fit for workuig. The Graver, whose 
oRice is to engrave the stamps for the money. The mellcrs, who 
melt ihe bullion, Sec. 1*hc Blanchci s to unncul and cleanse the mo- 
ney. The nK)r»iers, who arc some to shear ihe n)oney, others to forge 
and I)eai it broad, some to round, i^nd some to stamp or coin it. The 
Provost to provide for all the moniers, and oversee tiiem, &c. See 
title Monty. 

Mint, A pretended place of privilege in Southwark^ near the Kin^9 
Bench. If any persons within the limits of the mint shall obstruct any 
officer in the serving of any writ or process, is^c. or assault any per- 
son therein, so as he receives any bodily hurl, the offenders shall be 
guiliy of felony, and transported to the plantations, c^c. Stat. 9 Geo. I. 
r. 28. See lilies Pri.wnn; PrivHr^t d Plucef*. 

MINUERK, J'o let blood; tniuutioy blood-letting. This was a com- 
mon old practice among the regulars, and the secular priests or ca- 
nons, who were the most confined and sedentary n»en. In ihe regis- 
ter of statutes and customs belonging to the cathedral church of St- 
PauTs in London^ collected by Kal/ih Batdocky dean, about the year 
1300, there is one expiess chapter Dc viinutione. Co'ivrll. 

MINUTE TITHES, w/HM/rf sive tnitiorefi decimx.'] Small tithes, 
such as usually belong to the Vicar, as of wool, lambs, pigs, butter, 
cheese, herbs, seeds, eggs, honey, wax, ^c. See title Tithes. 

MIRACULA, A superstitious sport or play, practised by the po- 
pish clergy for gain and deceit; prohibited by Bishop Grosthead in 
the diocese oi Lincoln. Council. 
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MIS: This syllabic added to another word signifies some fault or 
defect; as, misfirhion; misdicere^ i. e. to scandalize any one; tnisdocerey 
i. e. to teach amiss. Coivell. 

MISA, A compactor agreement, a form of peace, or compromise. 
Coivell. 

MISADVENTURE, Fr. mcsavcriturc, Lat. infortunium.'] The 
killinjj: a man, partly by negligence and partly by chance. 5. P. C. lib. 
1. c. 8. Britton distinguishes between Adventure and Misadventure; 
the first he makes to be mere chance; as if a man being upon or 
near the water, be taken with some sudden sickness, and so fall in 
and is drowned; or into the fire, and is burnt; misadventure he says 
is, where a person comes to his death by some outward violence, as 
the fall of a tree, the running of a cart-wheel, stroke of a horse, or 
such like. Brit. c. 7. Staundford construes misadventure more large- 
ly than Britton understands it; and says, it is where one, thinking 
no harm, carelessly throws a stone, wherewith he kills another, kc. 
West defines misadventure to be, when a man is slain by mere fortune, 
against the mind of the killer; and he calls it homicide by chance mix- 
€d<, when the killer*s ignorance or negligence is joined with the 
chance. West. Sumb. § 48, 49. See title Homicide II. 1. 

MISCASTING or MISCOMPUTING; See titles Aasumpsit; ji- 
mendment; Error. 

MISCHIEF, Malicious. Malicious mischief or damage, is a 
species of injury to private property, which the law considers as a 
public crime. This is such as is done, not animo furandiy or with an 
intent of gaining by another's loss, but either out of a spirit of wan- 
ton cruelty, or wicked revenge. In this latter light it bears a near re- 
lation to the crime of jlrson^ for as that affects the habitation, so does 
this the property, of individuals; and therefore any damage arising 
from this mischievous disposition, though only a trespass at the Com- 
mon Law, is now, by several statutes, made severely penal. The gen- 
eral effect of these is shortly recapitulated by Blackstontj in order of 
time. See 4 Comm. c. 17. 

By Stat. 22 //. 7. c. 1 1, perversely and maliciously to cut down or 
destroy the poiudike in the fens f»f A'br/'i//;^' and Eluy is felony; and 
in like manner it is by many special statutes, enacted upon the se- 
veral occasions, made felony to destroy the several Sea-baiiksy River- 
banksy Jinblic A'avi^ationsy and Bridges^ erected by virtue of those 
Acts of Parliament. 

By Stat. 43 Eliz. c. 13, for preventing rapine on the northern bor- 
ders, to burn any bam, or stack of corny or grain; or to imfirinon or 
carry away any Subject, in order to ransom him, or make prey or 
spoil of his person or goods, upon any deadly feud, or othemise, in 
the four northern counties of Aor/humber/andy IVetitniorvlandy Cum- 
berlandy and Durhamy or being accessor)' before the fact, to such car- 
rying away or imprisonment; or to give oi take any money or con- 
tribution, there called Black-maily to secure such goods from rapine, 
is felony without benefit of clergy. See titles Jrson; False Im/irison- 
ment; Black-inaiL 

By utat. 22 and 23 Car. 2. c. 7, Maliciously, unlawfully, and wil- 
lingly, in the night time, to burny or cause to be burnt or destroyed 
any ricks or stacks of corn, hay, or grain, barns, houses, buildings, or 
kilns; or to kill any horses, or other cattlty is felony: but the offender 
may make his election to be ti'ansportcd for seven years: and to maim 
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or hurt such horses, sheep, or cattle, is a trespass for which treble 
damages shall be recovered. See titles Arnon; Cattle; Burning. 

IJy utar. 4 ciJ' 5 cjT M. c. 23, to burn on any wafttt between Can- 
dlcmau and Midaummcr^ any grij;, ling, heuth, fui^zc, goss, or fern, is 
punishable with whipping and confinement in the house of correc- 
tion. 

By fitat. I Jnn. nt. 2. c. 9, Ca/;/am* and mariners belonging to «Az/is, 
and destroying the same, to the prejudice of the owners, (andby*/ar. 
4 (ifo. I.e. 12, oi the insurers,) arc guilty of felony without benefit 
of clergy. See aUoA/ar. 1 1 Geo. I. c. 29; 43 Geo. 3.c. 1 13, ;/;o4r^)and 
ihib Dictionary, title Insurance II. 4. And by stat. 12 jinn. at. 2. c. 
18, making any hole in a ship in distress, or stealing her pumps, or 
aiding or abetting such offence, or wilfully doing any thing tending to 
the iiiimediute loss of such ship, is felony without benefit of clerg)'. 

By I Geo. 1. c. 48, n»aliciously to act on Ji re uny underivood, 

wood, or coppice, is made singie Iclony. 

By v/a/. 6 Gio. I. c 23, the uiliul and malicious tearing, cutting, 
spoiling, or drfacing of the garments or clothes of any person passing 
in the streets or highways, and the assaulting with intent so to do, is 
felony. This w.vs occasioned by the insolence of certain weavers and 
others, who, upon the introduction of some Indian fashions, prejudi- 
cial to their own manufactures, made it their practice to deface 
them either by open outi\ige. or by privily cutting or casting aqm- 
for lis in the streets upon such as wore them. 

By Htat. 9 GVo. 1. c. 22, commonly called the Walthcm Black Act^ 
it was among other things enacted, that to set Jire to any houae^ bam, 
or out-house, (extended by atat. 9 Geo. 3. r. 29, to Milln; see that 
title:) or to any hovel, cock, mow, or stack of corn, (a f)arccl of corn 
is not a sullicient distinction under this Act,) straw, hay, or wood; or 
unlawfully and nudiciously to bt eak down the head of vccyy Jifih-liond^ 
w hereby ilie fish shall be lost or destroyed; or in like manner to kill, 
maim, or wound any cattle, (fi*oni maiiic or revenge to the owner;) 
or cut down or destroy any treen planted in an avenue or growing in 
a cardcn, for ornament, shelter, or profit: all these malicious acts, or 
the procuring, by gift or promise of reward, any person to join 
therein, are felonies without benefit of clergy; and the hundred 
shall be charged with the damages, unless the oflender be convicted. 
See this Dictionary, titles Black Jet; Burning. 

By i>tat.'i. 6 Geo. 2. r. 37: 10 Geo. 2. c. 32, it is also made felony, 
without benefit of clergy, maliciously to cut down any river or «cc- 
dan{-^ whej cby lands may be overflowed or damaged; or to cut any 
hofi'binds. grow ing in a plantation of hops; or wilfully and maliciously 
to set on Jire any minc^ pit, or delph of coal. See titles Mines; CoaUy 
<S'c. See Hivers. 

By f>taf. 1 1 Geo. 2. c. 22, to use any violence in order to deter any 
persoi s froni buying corn o3- grain; to seize any carriage or horse 
carrying grain or meal to or from any njarket or sea-port; or to use 
any outrage w ith such intent, is punishable for the first offence with 
imprisonment and public whipping; and the second offence, or de- 
stroying any granary, where corn is kept for exportation; or taking 
away or spoiling any grain or meal in such granarj', or in any ship or 
vessel, intended for exportation, is felony, subject to transportation 
for seven years. .Sec titles Corn; Riots. 

By ^tat. 28 Geo. 2. c. 19, to set Jire to any goss, y"«rrf, or fern, 
growing in any forest or chase, is subject to a fine of Si. 
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By srars. 5 Geo. 3. cc. 36, 48: 13 Geo. 3. c. 33, wilfully to spoil 
or destroy any limber or other /rrf.v, roo^*, a/trubsy orphm/s, is for the 
two first offences liabie to pecuniary penalties; and for the third, if 
in the day-linie, and even for the first if at nij^ht, the offender shall 
be (guilty of felony, and liable to transportation for seven years. See 
Timber. 

By Stat. 9 Geo. 3. c. 29, wilfully and nuiliciously to burn or destroy 
any engine or other machines belont^injjj to Mt/irfi; or any fences for 
Inelonures, pursuant to any Act of Parlicimcnt, is made sinj^le felony, 
and punishable with seven years' transportation. See titles Mines; 
Common. 

By utat. 1 3 Geo. 3. c. 38, the punishment of seven years* transporta- 
tion was inflicted on such as should break into any house, &c. belong- 
ing to the Plate Giafis Com/mny, with intent to steal, cut, or destroy 
any of their stock or utensils; or should wilfully and maliciously cut 
or destroy the same. 

By Stat. 22 Geo. 3. c, 40, if any person shall break into any house 
or shop, with intent to cut or destroy any v/r^-r, woo/lcn, velvet, .iHk^ 
linen, or cotton goods, in the loom, or any stock of utensils used in the 
manufacturing of such goods, the oflendcr shall be guilty of felony 
without benefit of clergy. 

By 43 Geo. 3. c. 58. Persons in England or Ireland who shall 
maliciously shoot, or attempt to shoot at, or shall stab or cut with 
intent to murder, rob, or maim. Sec. any of his Majesty's subjects; 
or to prevent arrest of, or to rescue, culprits; or who shall admi- 
nister any poison, with intent to murder any person, or to procure the 
miscarriage of a!iy woman (juick with child; or who shall mali- 
ciously set fire to any house or houses, &c. with intent to injure or 
defraud any person, and the counsellors, aiders, and abettors of per- 
sons in such malicious injuries are declared guilty of felony without 
benefit of clergy. Provided that where the killing by such shooting, 
stabbing, Sec. would not be murder by law, the parlies shall be acquit- 
ted of the felony under this act, % 1. 

Persons administering medicines to women to procure miscar- 
riage, though the woman is not, or is not proved to be, quick with 
child, and their abettors, declared guilty of felony punishable by fine, 
imprisonment, pillory, whipping, or 14 years' irunsportution, § 2. 

By the same act women actjuitted of the murder of their bastards 
may be imprisoned where the birth Avas concealed, § 4. See title 
Bastards. 

By 43 Geo. 3. c. 113, the provisions of 4 Geo. I. c. 12, § 3, t?" 1 1 

Geo. 1. c. 29. % 5, 6, 7, (See ante) respecting the casting away and 
destroying ships are repealed. — -Ml persons who shall wilfully cast 
away from or destroy any ship or vessel, or any M ays counsel, direct, 
or procure the same to be done, with mtent to injure the owner or 
insurer of the ship or goods, are declared guilty of felony without 
benefit of clergy. See also 43 Geo. 3. c. 79, as to such oflcnccs com- 
mitted in Ireland. 

These seem the principal instances of Malicious Mischief punisha- 
ble by statute; and which aic here enumerated in one view, though 
noticed, for the most pait, under various titles in this Dictionaiy. 

MISCOONlS.\NT, Ignorant or not knowing. In the sfat. 32 //. 8. 
c. 9, against Champerty and Maintenance, it is ordained thai procla- 
mation shall be made twice in the year of that act, to tl\e intent no 
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pei-son should be ignoi'ant or miscognimnt of the penalties therein 
contained, &c. 

MISCOMPUTING; See Miacastins. 

MISCONTI NUANCE, Signifies the same with discontinuance. 
Kiich. 231. Though it is generally said to be, where a continuance is 
made by undue process. Jcnk. Cent. 57. 

MISDKMESNOU, or MISDEMEANOUR, a crime less than 
felony. The term Misdemeunour is generally used in contradistinc- 
tion to felony, and comprehends all indictable offences which do not 
amount to felony; as Perjury , Libclny Com/tiraciea, Maaults, Isfc. See 
4 Comm. c. \. fi. S. in n. 

A Crime or Misdemeanour, says Blackstoncy is an act committed 
or oniitted, in violation of a public law, either forbidding or com- 
manding it. This general definition comprehends both Crimes and 
Misdemeanours; which, properly speaking, are mere synonymous 
terms; though in common usage, the word Crime.t is made to denote 
such offences as are of a deeper and more atrocious dye; while 
smaller faults, and omissions of less consequence^ are comprised 
under the gentler name of Misdemeanoura only. 

In making the distinction between public wrongs and private, be- 
tween Crimes and Misdemeanours, and civil injuries, the same Au- 
thor observes, that public wrongs, or Crimes and Misdemeanours, arc 
a breach and violation of the public rights and duties, due to the 
whole community, considered as a community in its social aggregate 
capacity. 4 Comm. 5. 

This term may be considered as, and in fact is, a fferins^ which 
contains under it a great number of ^/lecies, almost as various in their 
nature as human actions. See Hale^a IJX Ha-wkimt^s Plean of the Croivn\ 
and this Dictionary, title Miafiriaion. 

MISE, Fr. Lat. mi^isum^ misa.'] Is a law term signifying expenses, 
and it is so commonly used in the entries of judgments, in personal 
actions; as when the plaintiff recovers ihc judgment is yj^oc/ rccufieret 
dammi sua to such a value, and pro miaia et cuatagiis^ for costs and 
charges, so much, &c. This word hath also another signification in 
law; which is where it is taken for a word of art, appropriated to 
a writ of right, so called because both parties have put themselves 
upon the mere right, to be tried upon the grand assize, so that what 
in all other actions is called an issue, in a writ of right is tenned 
a Mise; but if in the writ of right a collateral point be tried, there it 
is called an issue. To join the Mise upon the mere right, is as much 
as to say, to join the ^Iise upon tlie clear right, /. e. to join upon this 
point, which hath the more right, the tenant or demandant. 1 Imt. 
294: Stat. ?>? Ed. 3. c. 16. See 3 Comm. Jji/i. § 6. 

MISES, Taxes or tallages. Sec. An honorary gift or customary 
present, from the people of IVales to eveiy new King and Prince of 
H'aleay antiently given in cattle, wine, and corn, but now in money, 
being 5000/. or more, is denominated a Mise; so was the usual tribute 
or fine of 3000 marks, paid by the inhabitants of the county palatine of 
Chester, at the change of every owner of the said earldoms, for enjoy- 
ing their liberties. And at Chester they have a Mise-book, wherein 
every town and village in the county is rated what to pay towards the 
Mise. The titat. 27 Hen. 8. c 26, ordains, that " Lords shall have all 
such Mises and profits of their lands as they had in times past, &c." 

Mise is sometimes corruptly used for mease, in Law French mccs, 
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a messuage; thus a Mise-placc in some manors is such a messuage 
or tenement as answers the lord a hcriot at the death of its owner. 2 
Inst. 528. 

MISKLLI, Leprous persons. Cmvell. 

MISE-MONKY, Money given by way of contract or compositidn 
to purchase any liberty, Sec. Blount. Ttn. 162. 

MISERERE, The name and first word of one of the penitential 
Psalms, and is most commonly that which the Ordinary gave to such 
guilty malefactors as were admitted to the benefit of clergy; being 
therefore called the Psalm of Mercy. See title Clert^ijy benefit of. 

MISERICORDIA, An arbitrary or discretionary amerciament. 
See title ^merce7nent. 

Sometimes Alisericordia is to be quit and discharged of all manner 
of amerciaments that a man may fall into in the forest. See Cromp.Jur. 
196. See title Modt rata Mi.sericordias iff stat. IVentm. 1. cafi. 15. 

MISERICORDIA /« cibis ^ /lotu^ Exceedings, or over-commons, 
or any gratuitous portion of meat and drink given to the religious 
above their ordinary allowance. Mat. Far. Vit. Abb. 6\ Mbani. p. 71. 
In some convents they had a stated allowance of these over-com- 
mons upon extraordinary days, which were called Misericordia regu- 
tares. Monant. An^l. i. 149. b. 

MISERICORDIA COMMUNIS, Is when a fine is set on the 
whole county or hundred. Mon. .ingl. i.fi. 967. 

MISEVENlREj To succeed ill; as, where a man is accused of a 
crime, and fails in his defence or purgation. Lejc Canut. 78. ajmd 
Brom/tton. 

MISFEASANCE, A misdeed or trespass. Jury to inquire of all 
fiurfirestures ^T\{\ Misfeasance. Cro. Car. 498. 
MISFEASOR, A trespasser. 2 Inst. 200. 

MISKENNING, ndftkenninga; from vus^ and Sax. cennan^ i. e. ci 
tare. Leg. H. I.e. 12,] Iniqiia -oel inju-sta in jus vocatio; inconstanter 
loqui in curiay vel ifivariare. It is mentioned among the privileges 
granted and confirmed to the monastery Ranutcy by S. Edward the 
Confessor. AIon. -dngl. i. 237. Et in civitate London in ntdlo placito 
miskennagium. Chart. H. 2. 

MISKKRING; Vide Abishering. 

MISNOMER, of the Fr. mesy amiss; and noniery nominare.^ The 
using one name for another; a misnaming. A name, jVomt-w, est quasi 
ret notamen, and was invented to make a distinction between person 
and person; and where a person is described, so that he may be cer- 
tainly distinguished and known from other persons, the omission^ or 
in some cases, the mistake of the name shall not avoid the grant. 1 I 
He/i. 20, 21. A grant to a man by a wrong name may be good, */ 
constat de /tersona^ but the demonstratio fiersonce must appear upon 
the face of the grant. Ld. Raym. 304. Yet a grant to a knight, by the 
name of esquire, is void. lb. 303. And if the name of a party is mis- 
taken, the Judges ought to mould a small mistake therein, to make 
good a contract, &c. and so as to support the act of the party by the 
law. Ihh. 125. But the Christian name ought always to be perfect; 
and the law is not so precise as to surnames, as it is of Christbn 
names. Poph. 57: 2 Lil. Abr. 199. Misprisions of clerks in names, 
arc amendable: Peter and Piers have been adjudged one and thei 
same name, launder and Alexander^ and Garret and Gerald arc but 
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one name: but Ramdfih and UandfAfihy Label and Sybils &c. are seve- 
ral names, and must be named right. I Rol. Abr. 135: I And. 211. 

Where a Christian name is quite mistaken, u^John for Thomas^ &c. 
It may be pleaded that there was no such man in re urn Jiatura. Dyer^ 
349. Or, he may plead his having been christened by the name of 
Thomas, and always calkd and known by that name: and travei-se his 
beinpj called or known by the name oUo/u,. If a person pleads that 
he never was called by such a name, it is ill; for this may be true, 
and yet he might be of that name of baptism. I Salk. 6. 

One whose name is Edmund is bound in a bond by the name of Ed- 
ward; though he subscribes his true name, that is no part of the bond. 
2 Cro. 640: Dyer, 279. If u person be bound by the name of IV. R. 
he may be sued by the name of ir. K. aiiaH dictua iV. B. his true 
name; not W. B. alias dictua IV. R. 3 238. If a person be in- 
dicted by two Christian and surnames, it will be quashed; for he 
cannot have two such names. 1 Ld. Raym. 562. A lady, wife to a 
private person, ought to be named according to the name of her 
husband, or the writ shall abate; so if the son of an Earl, &c. be sued 
as a Lord, and not as a private person, by the name of his family. 
Dytr, 76: 2 SaU'. 451. 

Misnomer of corporations may be pleaded in abatement. I Leon. 
152: 5 Mod. 327: 2 Sa/{: 451. And if there be any mistake in the 
name of a corporation, that is material in their leases and grants; 
they will be void. 2 Bendl. 1: Anders. 196. Judgment against a cor- 
poration by a wrong name is void. Ld. Raym. 11 9. A defendant may 
avoid an outlawry by pleading a Misnomer of name of baptism or 
surname; or Misnomer as to additions of estate, of the town, &c. See 
title Outlawry. 

Though Misnomer of a surname may not be pleaded on an indict- 
ment, in an appeal it may; but any other Misnomers, and defective 
additions, arc as fatal in an indictment as an appeal. 2 Hawk. P. C. 
c. 25. § 68, 9. A Misnomer must be pleaded by the party himself 
who is misnamed. 1 Lucw. 35. Plea of Misnomer by attorney may 
be refused; but it is no cause of demurrer. Ld. Raym. 509. If de- 
fendant omits to plead a Misnomer, he may be taken in execution by 
the wrong Christian name. 2 Strange, 1218. What words in a plea of 
Misnomer shall be considered as a special imparlance, sec 1 f^yiti- 
261. 

If issue is joined on a plea in abatement for a Misnomer, in an ac- 
tion upon the case on promises, and found against the defendant, the 
judgment shall be peremptoi^-, therefore the Jury ought to assess 
the damages. 2 inix. 367 

What foundation will support a name by reputation, see Ld. Raym. 
501, 304. — A'otr, names of persons not christened are surnames only. 
16. 305. 

For the addition or omission of a letter or two, not making any 
material alteration in the sound, it is not proper to plead a Misnomer. 
The Courts of Law discourage (and that justly,) dilatory pleas, as 
much as they can, as tending to the delay of justice. See further 
Com. Dig. title Abatemt-nty E. 18 — 22; E. 17 — 26: and this Diction- 
ary, titles AbutcmtJit I. 3. b^c: Amendment. 

MISPLEADING. If, in pleading, any thing be omitted, that is es- 
sential to the action or defence, as if the plaintift" does not merely 
state his title in a defective manner, but sets forth a title that is 
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wholly defective in itself, or if to an action of debt, (/. e. on bond, 
contract, Stc.) the defendant pleads A ot guilnj instead of nil dt bct^ 
these cannot be cured by a verdict for the plaintiff in the first case, 
or for the defendant in the second. Salk. 365: Cro. Eliz. 778. 

When an issue is joined on ;in immaterial point, or such a point, 
as, after trial, the Court cannot give judgment, the Court regularly 
awards a repleader. See titles Pleadmg; Repleader. 

MISPRISION, 

MispRiso, from the Fr. mes/iriny contemptus.] A neglect, over- 
sight, or contempt: as for example. Misprision of treason is a negli- 
gence in not revealing treason to the King, his Council, or a Magis- 
trate, where a person knows it to be committed: so of felony. 
Staundf. P, C. lib. 1. c. 19. If a man knoweth of any treason or fe- 
lony, and conceals the same, it is Misprision. In a larger sense. Mis- 
prision is taken for many great oflcnces, which arc neither treason 
nor felony, or capital, but very near them; and every great misde- 
meanor, which hath no cerlidn name appointed by the law, is some- 
times called Misprision. 3 /;/*/, 36: //. J\ C. 127: f/'o&</, 406, 408. 

Misprisions arc, in the acceptation of our law, generally under- 
stood to be all such high oflences as are under the degree of capital, 
but nearly bordering thereon; and it is said that a Misprision is con- 
tained in every treason and feiony whatsoever; and that if the King 
so please, the offender may be proceeded against for the Misprision 
only. Yearb. 2 li. 3. 10: ^tamidf. P. C. 32, 37: AW. 71: I Hal. P. C. 
374: I Hawk. P. C. c. 20. § I. 

Misprisions are generally divided into two sorts: 1. A'cgativey 
which consists in the concealment of something which ought to be 
revealed: and 2. Po.4iive., which consists in the commission of some- 
thing which oui^ht not to be done. 4 Comm. c. 9. 

Of the first or negative kind, is what is called Miafirittion ofTrea' 
aon; cojisisting in the b^rc knowledge and concealment of treason, 
without any degree of assent thereto; for any assent makes the party 
a prisicipai tnjton as indeed the concealment, which was construed 
aidiiii', and abetting, did at the Common Law. Thus it is laid down, 
that when one knows another hath committed treason, and doth not 
reveal it to the King or his Privy Council, or some Magistrate, that 
the oft'ender maybe secui-ed and brought to justice, it is high treason 
by the anlient Common Law; for delay in discovering treason, was 
deemed an assent to it, and consequently high treason. Bract. 118: 
5. P. C. 37: 3 Imt. 138, 140. 

But it is now enacted, by stat. I ^2 P. Isf AT. c. 10, that a bare con- 
cealment of treason shall be only held a Misprision. This conceal- 
nieni l>ccomes criminal if the party apprised of the treason does not, 
as soon as conveniently may be, reveal it to some Judge of Assise, or 
Justice of the Peace. 1 Hal. P. C. 372. But if there be any probable 
circuuistimces of assent, as if a man goes to a treasonable meeting, 
knov. ing before-hand that a conspiracy is intended against the King; 
or being in such company once by accident, and having heard such 
treasonable conspiracy, meets the same company again, and hears 
more of it, but conceals it; this is an implied assent in law, and 
makes the concealer guiUy of actual High Treason. I Haiuk. P. C. 
c. 20. §4 

A person having notice of a meeting of conspirators against the 
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government, goes into their company and hears their treasonable 
consultation and conceals it, this is treason; so where one has been 
accidentally in such company, and heard such discourse, if he meets 
fiuch a company a second time; for in these cases, tlie concealment is 
attended with circumstances which shew an approbation thereof. H. 
P. C. 127: Krf. 17, 21. 

A man who hath knowledge of a treason cannot secure himself by 
discovering generally that there will be a rising, without disclosing 
the persons intended to rise: nor can he do it by discovering these to 
a private person, who is no magistrate. 5. P. C: H. P. C. 127. But 
where one is told in general, that there will be arising or rebellion, 
and doth not know the persons concerned in it, or the place where, 
See. this uncertain knowledge may be concealed, and it shall not be 
Treason or Misprision. AV/. 22: I //. P. C. 36. If high treason is 
discovered to a clergyman in confession, he ought to reveal it; but 
not in case of felony. 2 Inst. 629. This was law, when the Roman 
Catholic religion was professed here as the religion of the land; the 
same may be still law. Diet. 

If a person is indicted of Misprision, as for treason; though he 
be found guilty, the Judges shall not give judgment thereon, he not 
being indicted of the Misprision. Jenk. Cent. 217. Information will 
not lie for Misprision of treason. Sec. but indictment, as for capital 
crimes. There must l>e two witnesses upon indictments as well as 
trials of Misprision of treason, by atat. 7 W. 3. c. 3. See title Trca- 
apn. 

There is a negative Misprision of treason, created by Act of Par- 
liament, hy Stat. 13 Eliz. c. 2, concealers of bulls of absolution from 
Pome are declared guilty of Misprision of treason. A positive Mis» 
prision of treason is also created by slat. \Miliz. c. 3, which enacts 
that those who forge foreign coin, not current in this kingdom, their 
aiders, abettors, and pi-ocurcrs, shall all be guilty of Misprision of 
treason; for though the law would not put foreign coin upon quite 
the same footing as our own, yet if the circumstances of trade con- 
cur, the falsifying it may be attended with consequences almost 
equally pernicious to the public; and therefore the law has made it 
an offence just below capital, and that is all. For the Punishment of 
Mis/triiioJi of Treason^ is loss of the profits of land during life, for- 
feiture of goods, and imprisoinnent during life. 1 Hal. P. C. 374: 3 
Inst. 36, 218; which total forfeiture of the goods was inflicted while 
the offence amounted to principal treason, and of course included in 
it a felony by the Common Law; and therefore is no exception to the 
general rule, that whenever an offence is punished by such total for- 
feiture, it is felony at the Common Law. 4 Comm. c. 9./i. 120, 1. 

MiaJ.rision of Felony is the concealment of a felony which a man 
knows, but never assented to; for if he assented, this makes him 
either principal or accessory; and the punishment of this, in a public 
officer, hysiat. U'cstm. I. 3 Kd. 1. r. 9, is imprisonment for a year 
and a day; in a common person, for a less discretionary time; and in 
both, fine and ransom at the King's pleasure, as declared by the 
Judges in a Court of Justice. 1 Hal. P. C. 375. 

Under this title of Misprision, that of Theft hote may be reduced; 
which is, where one knowing of a felony, takes his goods again, or 
amends for the same. 3 Inst. l.'>4, 139: //. P. C. 130. Though the 
bare taking goods again which have been stolen is no offence, unless 
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some favour be shewn the thief. 1 Hawk. P. C. c. 59. § 7. To take 
anj' rewaM lo help any person to stolen goods, is made fflony by .stat. 
4 Geo. 1. r. II. And to adveilise a reward for the return of thinp^s 
stolen incurs a forfeiture of 50/. by stat. 25 (ico. 2. c. 36. The fHata. 
Wfstm, I. 3 A*. I. f. 9: Z H.7. c. 1, provide ajjainst concealments of 
felonies by sheriffs, cor oners, and bailiffs, 8cc. 

There is also another spec ics of nej^ativc Misprision, namely, 
the conctaUjii( of Treasiurf-trovcy which l)clongs to the King or his 
grantees by prerogative-royal; this concealment w..»s formerly pu- 
nishable by death, but now only by fine and imprisonment. Glanv. 
lib, 1. f. 2: 3 Inst. 133. 

2 Misprisions which are mtre/y fiositive, are generally denomina- 
ted Cont( m/ifH or Nisf/i Mi^dcvicanouris; of which the first and princi- 
pal is the Mal-admimsfruiiov of such hijj;h Ojfflctrs as are in public 
trust and eniployment. This is usually punished by the mcihod of 
parliamentary impeachment, wherein such penalties, short of death, 
arc inflicted, as to the wisdom of the House of Peers shall seem pro- 
per; consisting usiiaily of banishment, imprisonment, fines, or per- 
petual disability. Hitherto also mjy be referred the offence of 
bezzlintf t/ie Public Moncij^ w hich is not a capital crime, but subjects 
the offender to a discretionary fine and imprisonment. 4 Conitn. 122. 

Other Misprisions are in general such contempts of ihe executive 
Magistrate, as demonstrate themselves by some arrogant and undu- 
tiful behaviour towards the Khi^^ and Gox>ernmrnt; these are either 
against the King's Prerogative; the King's Pernuyi and Government; 
the King's 'fifli-; his Pa/acesy or Couria of Justice. With respect to 
the two first of these, see this Dictionary, titles Contcm/it; Govern' 
tnent. 

Contempts against the King's Tiile^ not amoimting to Treason or 
Pramunire^ arc, the denial of his right to the Crown, in conmion and 
unadvised discourse; for if it be by advisedly speaking, it amounts to 
a Prxrnunirr; sec that tiilc. This heedless species of coniempt is 
punished with fine and imprisonment. Likewise if any person shall 
in any wise hold, affirm or maintain, that the Common Laws of this 
realm, not alteied by Parliament, ought not to direct the right of the 
Crown of England; this is a misdemeanour by xtat. 13 KHz. c. 1; and 
punishable with forfeiture of goods and chattels. A contempt may 
also arise from refusing or neglecting to take the oaths appointed by 
statute for the better securing the Government, and yet acting in a 
public office, place of trust, or other capacity for which the said oaths 
are required to be taken, 77-. those of allegiance, supremat y, and 
abjuration; which must be taken within six calendar months after ad- 
m ssion. The penalties for this contempt, ii^flided by .slat. I Geo. \. 
St 2. r. 1 3, are very little, if any thing, short of those of a Pnemunire; 
being an incapacity to hold the said oflrires, or any other; to prose- 
cute any suit; to be guardian or executor; to take ..ny legacy or deed 
of gift; or to vote at any election for Members ol Pajliaujcnt: and 
after conviction the offender shall forfeit 500/. to any that will sue 
for the same. See this Dictionary, titles l)i^.untt-rs; A'^n-coif rnista; 
Oaths. Members on the foundation of any colleges in the two Uni- 
versities, who by this statute are bound to take the oaths, must also 
register a certificate thereof in the College Kegister, within one 
month after; otherwise, if the electors do not rt move him, and elect 
another within twelve months, or after, the Kin^; may nominate a 

Vol. IV. 2 P 



J98 



MISPRISION. 



person to succccU him, by his great seal or sign manual. Besides 
thus taking the oatlis for offices, any two Justices of the Peace may 
by the sunic statute hummon, and tcmlcr the oaths to auy person 
whom they sliall suspect to be clisafl'ectcd; and every person refu- 
sing the same, \vho is properly called jVon-juroj ., shall l)e adjudged 
a popish recusant convict, and subject to the same penalties as arc 
inflicted on them; Nvliich in the end may amount lo the alternative of 
abjuring the realm, or sufierinjj; death as a felon. 4 Comm. 124: Sec 
this Dictionary, titles Pafiifit; Oathn; PramuJiirc. 

Contcn)pts aj^uinst the Kvii^\ Palacvn or CouiUs of Justice have 
been always looked upon as hij^h Misprisions; and by ihc antient law, 
before the Conquest, fi^;htin^ in the Kinj^'s Palace, or before the 
King's Judges, was punished with death. 3 Inst. 140: L/. Alured^ 
cc. 7, 34. And al present, by Htat. 33 //. 8. c. U, niaUdoufi utrikingin 
the Khig^fi Palate., v.- herein his royal person resides, whereby blood is 
drawn, is punishable by perpetual imprisonment, and fine at the 
King's pleasure: and also with loss of the offender's right hand: the 
solemn execution of which seiitence is prescribed in the statute at 
length. See Hir Kdm. Knt vctt^s Cu. in Utowe; 1 1 St. Tr. 16; 55* the 
Jill r I of D('vonfihirc*8; II St. Tr. 133. 

But strikint^ in the King's superior Courts of Justice in IVestmm- 
ater Hally or at the assises, is made still more penal than even in the 
King's Palace; the reason seems to be, that those Courts being an- 
liently held in the King's Palace, and before the King himself, stri- 
king there included tlic former contempt against the King's Palace, 
and something more, viz. the disturbance of public justice. For this 
reason, by the antient Common Law before the Conquest, striking in 
the King's Courts of Justice, or drawing a sword therein, was a capi- 
tal felony. Ll. In<e. c. 6: Ll. Canut. c. 5G: LI. Jlund, c. 7: and our 
modern law retains so much of the antient seveiity, as only to ex- 
change the loss of life for the loss of the offending limb. Therefore a 
stroke or blow in such a Couit of Justice, whether blood be drawn or 
not, or even assaulting a Judge sitting in the Court, by drawing a 
weapon, without any blow struck, is punishable with the loss of the 
right hand, imprisonment for life, and forfeiture of goods and chattels, 
and of the profits of the offender's lands during life. Staundf. P. C. 
38: 3 Itut. 140, 1. A Rescue also of a prisoner from any of the said 
Courts, without striking a blow, is punished with perpetual impri- 
sonment, and forfeiture of goods, and the profits of lands during life; 
2 Hanvk. P. C. c. 21. § 5; being looked upon as an offence of the 
same nature with the last; but only as no blow is actually given, the 
amputation of the hand is excused. For the like reason, an affi^ay or 
riot near the said Courts, but out of Iheir actual view, is punished 
only with fine and imprisonment. Cro. Car. 373. 

Not only such as arc guilty of any actual violence, but of threaten- 
ing, or reproachful words to any Judge sitting in the Courts, are 
guilty of a high Misprision, and have been punished with large fines, 
imprisonment, and corporal punishment. Cro. Car. 503 And even 
in the inferior Courts of the King, an affray or contemptuous beha- 
viour is punishable with a fine by the Judges there sitting; as by the 
Steward in a Court-lcet, or the like. I Ha^vk. P. C. c. 21. §§ 10, U. 

Likewise all such as are guilty of any injurious treatment to those 
who are immediately under the protection of a Court of Justice, are 
punishable by fine and imprisonment: as if a man assaults or threat- 
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^ns his adversafy for suing him, a counsellor or attorney for beinj^ 
employed agiiinsv him, a juror for his verdict, or a gaoler or other 
ministerial oHiccr, for keeping him in custody, and properly exccu- 
ling his duly. 3 In.st. 141, 2. 

Lastly, to endeavour to dissuade a witness from giving evi- 
dence; to disclose an examination before the Privy-Council; or to 
advise a prisoner to stand mute; (all of which are impediments of 
justice;) arc high Misprisions, and contempts of the King's Courts, 
and punishable by fine and imprisonment. And antiently it was held, 
that if one of the Grand Jury disclosed to any person indicted the 
evidcttcc that appeared against him, he was thereby made accesso- 
ry to the olFcnce, if felony; and in treason, a principal. And at this 
day it is agreed that he is guilty of a high Misprision, and liable to 
be fined and imprisoned. I Hawk. P. C. c. 21. § 15. 

Misprisions of Clcrku^ cfc. Relate to their neglects in writing 
or keeping records; and here Misprision signifies a mistaking. See 
staf. 14 Jul. 3. c. 6: and this Dictionary, i'nlc ^"i mend men t. 

MISRKCITAI^ of deeds or conveyances, will sometimes hurt a 
deed, and sometimes not. Hob. 18, 19, 129. 

If a thing is referred to time, place, and number, and that is mis- 
taken, all is void. ylrg". PI. C. 392. d. Trin. 13 Eliz. in the case of 
the Karl of J.eicestrr v. Ht ydoji. 

Misrecital in an immaterial point, and where it is only an addi- 
tional flourish in things circumstantial, shall not avoid a grant; as 
where the husband has a term in right of his wife, and this term is 
recited as made to the husband. A Misrecital in the beginning of a 
deed, which goes not to the end of a deed, shall not hurt; but if it 
goes to the end of a sentence, so that the deed is limited by it, it is 
vitious. Carth. 149. See titles .Y;«fwrf/;// ?ir; Dctd; Lease. 

MISS A, The Mass, at first used for the dismission or sending 
away of the people: and hence it came to signify the whole church 
service or Common Prayer; but more particularly the Communion- 
service, and the office of the Sacrament, after those who did not re- 
ceive it were dismissed. Litt. Diet. 

MISSAL, misaale^ The Mass-book, containing all things to be daily 
said in the Mass. Lindiv. Provincial. I. 3. c. 2. 

MISSATICUS. A messenger. Cowel. Domcad. in C/ient/t. 

MISS.!^. PRESBYTF.R, A priest in orders. Blount. 

MISSURA, Singing the A'unc Dimiftis^ and performing other 
ceremonies to recommend and dismiss a dying person. And in the 
statutes of the church of St. Paul in London^ (collected by Ralph 
Baldock^ dean about the year 1295, in the chapter rfp Prateria, of the 
fraternity or brotherhood, who were obliged to a mutual communi- 
cation of all religious offices,) it is ordained — Ut fat commendatio ^ 
Missura isf sc/niltura omniduM sociiJi coadiaiuntibua astantidtta. Liber 
Stat. Pedes. Paulina^ M. S. fol. 25. 

MISSURIUM, A dish for serving up meat to a table. Thom\t 
Chron. fi 1 762. 

MISTAKE, A negligent error in any deed, record, process, 'etc. 
As to which see this Dictionary, utle ,4mendmcnt; Deed; ksfc. Igno- 
rance or Mistake is classed by Blackstone among defects of the Avill; 
as when a njan intending to do a lawful act, does that which is un- 
lawful. For here the dced'and the will acting separately, there is not 
that conjimction between them which is necessary to form a crimi* 
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nal act. But this must be an ijjnorancc orimstakc of fact, and not an 
error in point of law. Thus, if a man inttMulir.g to kill a thief or 
housebreaker in his own house, by Mistake kills one of his own fami- 
ly, this is no criminal action; but if a man thinks he has a right to 
kill a \)erson cxconununicated or outlawed, wherever he meets him 
and docs so, this is wilful murder; for a Mistake in point of law, 
wliich every person of discretion not only may, but is bound and pre- 
suHR'd to know, is, in criminal cases, no sort of defence. 4 Comm;c 
p. 27. 

MISTRRIUM, for MINISTERIUM. Mon. jlngl. torn. /i. 102. 

MIS-TRIAL, A false or erroneous trial; where it is in a wrong 
county, is'c. 3 Cro. 284. Consent of parties Ciinnot help such a 
trial, w hen pyst. Hob. 5. Sec tit. Trial. 

MISUSLR, is an abuser of any liberty or benefit; as, * he shall 
make a fine for his Misuser.' Old j\at. Br. 149. Uy Misuser, achar- 
ter of a corporation may be forfeited; so also an office, C^'c. Sec ti- 
tles Office; C'jTuliiifjJiy I. I. 

Mn RKl) ABBOTS, Were those governors of religious Houses, 
who obtained from the Pope the privilege of wearing the mitre, 
ring, gloves, and crosier of a bishop. The mitred Abbots, says 
Cowr/ly w ere not the same \\ ith the conventual prelates, who were 
summoned to Parliament as spiritual Lords, though it hath been 
commonly so held; for their sunnnons to Parliament did not any way 
depend on their mitres, but on their receiving their temporals from 
the hands of the King. See title Jbdoi. 

MITT A, from the Saxon vntttn^ menmra.~\ An antient Saxon 
measure; its quantity doth not certainly appear, but it is said to be 
a measure of ten bushels. Domv^day. Tit. IVirecucire. Mon. jirtgl. 
torn. 2. /i. 262. And Mitta, or Mitcha, besides being a sort of mea- 
sure for salt and corn, is used for the place where the cauldrons were 
put to boil salt. Go/r** Hist. Brit. 767. 

MITTENDC) MANUSCRIPTUM PEDIS FINIS, Was a judi- 
cial writ directed to the Treasurer and chamberlains of the Exche- 
quer, to search for, and transmit, the foot of a fine, acknowledged 
before Justices in Eyre, into the Common Pleas, iJfc. Reg. Orig. U. 

MITTIMUS, A writ for removing and transferring of records 
from one Court to another; as out of the King's Bench into the Ex- 
chequer, and sometimes by Certiorari into the Chancery, and from 
thence into another Court: but the Lord Chancellor may deliver 
such record with his own hand. Stats. 5 R. 2. at. I. c. 15: 28 (5*29 
H. 8: Dyrr 29, 32. Mittimus is also a precept in writing, under the 
hand and seal of a Justice of Peace, directed to the gaoler, for the 
receiving and safe keeping of an offender until he is delivered by 
law. 2 Inst. 590. See title Commitinctit. 

MITTRE A LARGE, Is generally to set or put at liberty. Lavj 
Fr. Diet. And there is a Mittre Ic estate and de droits mentioned by 
JAttletoti., in case of releases of lands by joint tenants, ^c. which 
may sometimes pass a fee, without words of inheritance. 1 Init. 
J73. 274. Sec title Rrlrasc. 

MIXKD ACTIONS, Suits partaking of the nature of real and 
personal, wherein some real property is demanded, and also per- 
sonal damages for a wrong sustained. See title Action. 

MIXED LARCENY, or Compound Larceny ^ Is such as hath all 
the properties of simple Larceny, but is accompanied with one or 
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both the aggravations of a taking from one's house or person. See 
title Larceny. 

MIXED TITHES, Are those of cheese, milk, ami young beasts, 
iSfc. 2 Iiust. 649. See title Tithvs. 
MlXTILlU; See i\jtstilo. 

MIXTUM. Tliis word is often mentioned by our Monkish hisio- 
rians; it sometimes signifies u breukfust, but always a certain quan- 
tity of bread and wine. Cowcli. 

MOCKADOES, Stuffs made in Ent^land and other countries; 
mentioned in ntat. 23 IMz. c. 9. 

MODEKATA MISERICORDIA, A writ founded on iU/A'Wfl Car- 
/fl, which lies for him who is amerced in a Court, not of record, for 
any transgression, beyond ihe quality or quantity of the offence: it is 
directed to the Lord of the Court, or his bailiff, commanding him to 
take a moderate amerciament of the parlies. If a man be amerced 
in a Court-baron, on presentment by the Jury, where he did not any 
trespass; he sludl not have this writ, unless the amerciament he ex- 
cessive and outrageous: and if the Steward of the Conn, of his own 
head, will amerce any teniuii or other person without cause, the 
party ou.^ht not to sue for his writ of Moderata Miscricordia, if he bo 
distrained for that amerciament; but he shall have action of trespass. 
Ar?y .\'a(. Br. 167. When the amerciament which is set on a per- 
son is affeered by his peers, this writ of Modvrafa Alisericordi'a doth 
not lie; for then it is according to the statute. See F. *V. B. 76: 4eo 
Edit. 176. 

MODIATIO, Was a certain duty paid for every tierce of wine. 
Mon. Antrl. torn. 2. p. 994. 

MODIUS, A measure, usually a bushel; but various accoi-ding to 
the customs of several countries. 

MODIUS TERU^ \ EL AGRI, This phrase was much used in 
the antient charters of the Briii^h Kings, and probably signified the 
same quantity of ground, as with the Romans^ viz. One hundred 
feet long, and as manv broad. Mo7i. AnqL iii. 200. 

MobO ET EURMA, Words of art in law pleading, life, and 
particularly used in the answer of a defendant, whereby he denies to 
have done the thing laid to his charge, modo ksf forma deciarala, ifi 
manner and form as declared by the plaintiff. Kitch. 232. 

Where Modo et Forma are of the substance of the issue, and 
where but words of form, this diversity is to be observed; where the 
issue taken goeth to the i>oint of the writ or action, there Modo et 
Forma are but words of form, as in the case of the writ of entry in 
caau /troviso. But otherwise it is, when a collateral point in plead- 
ing is traversed; as if a feoffment be alleged by two, and this is tra- 
versed Modo ft Forma^ and it is found the feoffment of f-ne, there 
Modo et Forma is material. So if a feoffment be pleaded by deed, 
and it is traversed absque hoc tjuod fvoffavii Modo et Formay upon 
this collateral issue Modo et Forma are so essential as the Jui*y can- 
not find a feoffment without deed. Co, Lit. 28 1, b. See Br. Labourers.^ 
pi. 46. cites 38 //. 6. 22. So in breach of covenant, as for plough- 
ing meadow land, a licence in Avriting, by several, intitled at the 
time to the reversion with the appurtenant, (or lands pro tempore^) 
may be traversed, yodo et Forma, and a licence by parol) or by one 
or two, &c. and not by all, will not support the issue. 
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Modo et Forma do not put the day nor place in issue; but only the 
matter and substance of the plea. Rr^. Plac. 188. a. 5. 

W here u traverse is with a Modo ct Forma, 8cc. that will put the 
manner, as well as the matter in issue, where the manner is mate- 
rial, us the time, the fact>,,and other circumstances, when they arc 
the efiect ol the issue. Hrg. Fhc 189. c. 5. See title F/mdiriif. 

Modus DI:CIMANDI, is when lands, tenements, or some 
certain annual sum, or other profit, hath been j:^iven time out of 
mind to a parson and his successors, in full satisfaction and dis- 
churirf of all tithes in kind, in such a place. 2 Rc/i. 47: 2 Inst. 490; 
and see title Tithrs. 

A Modus Drcimandiy commonly called by the simple name of 
ii AIoduH only, is where there is by custom a particular 7Kanner 
of tithing allowed, diflfcrLHi from the general law of taking; tithes 
in kind, which arc the actnal tenth part of the annual increase. 
This is sometimes a pecuniary compensation, as 2d. an acre for 
the tithe of land; sometimes it is a compensation in work and la- 
liour, as that the parson sUaW have only the twelfth cock of hay, and 
not the tenth, in consideration of the owner's making it for him; 
sometimes in lieu of a large quantity of crude or imperfect tithe, 
tlie parson shall have a less quantity, when arrived to greater ma- 
turity, as a couple of fowls in lieu of tithe-eggs, and the like. Any 
means, in short, whereby the law of tithing is altered, and a new 
method of taking them is introduced, is called a Modus Decimandiy 
or special maimer of tithing. 2 Cojum. c. 3. //. 29. 
MOHAIR YARN; See'titles Manufactures; SiU\ 
MOIETY, medietas, Fr. nwitir, i. e. coa(/ua vel media fmrs.'] The 
half of any thing; and to hold by Moieties is mentioned in our books, 
in case of joint-tenants, &c. Lit. 125. ^cc mX^Joint-teiiants. 
MOLASSES; Sec .Vavigatioyi-.^cts . 
MOLENDINUM, A mill of divers kinds, ^tt Mil. 
MOLENDL'M, Corn sent to a mill, a grist. Chart. Ahbat de Fa- 
f/iVj^-, M^S. foL 1 1 6. 

MOLITURA, Was commonly taken for the toll or multure paid 
for grinding corn at a mill; sometimes called molta, Fr. mouita — Mo- 
litura libera, free grinding or lil erty of a mill without paying toll; a 
privilege which the lord generally reserved to his own family. Fa- 
roeh. Antiif. 236. 

MOLLITER MANUS IMPOSLTT. Several justifications in 
trespass, /. e. actions of assault, are called by this name, from the 
words gently laid his hamh ujwn him used in the plea; as where the 
defendant justifies an assault, by shewing that the plaintiff was tm- 
law fully in the house of defendant, making a disturbance, and being 
requested to cease such disturbance and depart, he refused, and con- 
tinued therein, making such disturbance, he, the defendant, ^^fw/Zi/ 
laid hifi hands on the Jdaintiff, and removed him out of the house. So 
in various other instances, as for separating two persons fighting, in 
order to preserve the peace: so in the legal exercise of an office, &c. 
See titles Pleading; Msault. 

M(;LMAN, A man subject to do service, applied to the servants 
of a monastery. Frior. Leives. ft. 21. S/ielm. Gloss. 

MOLMUTIAN, or MOi-MUTIN LAWS, The laws of Bun- 
vallo Molmutiun, sixteenth King of the Britons, who began his reign 
above four hundred years before the birth of our Saviour: these were 
famous in this land till the time of William the Conqueror. This King 
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^Vas the first who published laws in Britain; and his laws (w ith those 
of Queen Mt rcia^) were translated by Gihlua out of the Briiiah^ into 
ihe Latin tont^uc. Uaher^tt Primord. 126. 

MOLNEDA, MULNEDA, A mill-pool, or pond. Paroch. Jin- 
tig. Uij. 

MOLTA, The duty or toll paid to the lord by his vassals, to grind 
corn at his mill. Monantic, ii. 97. Sec MoUmra. 

MONARCHY, That form of government where the sovereign 
pow er is entrusted in the hands of a single person. See title Go- 

vcrnmcnf. 

MONASTERIES and ABBEYS; See title Mbot. 

MONETA(ilL'M, A certain tribute paid by tenants to their lord 
every third year, that he should not change the money which he had 
coined, formerly w hen it w as law ful for great men to coin money cur- 
rent in their territories; but not of silver and gold. It w as abrogated 
by the stal. \ llni. I. c. 2. 'I he word Monctaffiuw is likewise used for 
a Mintage, and the right of coining or minting money. Jus 15* ariiji- 
cium cuclmdi rnonelas. 

MONEY, moji^fa.'] That metal, be it gold or silver, which receives 
authority by the piince's impress to be current; for as wax is not a 
seal without a prim, so metal is not Money without impression. Co. 
Litt. 207. Money is said to be the common measure of all commerce, 
through the world, and consists principally of three parts; the mate- 
rial whereof it is made, being silver or gold; the denomination or in- 
trinsic value, given by the Kmg, by virtue of Iiis prerogative; and the 
King's stamp thereon. 1 //aA ** liist. P. H. 188. 

ll belongs to the King only, to put a value, as well as the impres- 
sion, on JVIoncy; which being done, the Money is current for so much 
as the Kinj; haili limited. 2 Inst. 375. Any piece of Money coined is 
of value as it l)cars a proportion to other current Money? and that 
without proclamation: and though there is no act of Parliament, or 
order of State for guineas, a;i they are taken; but being coined at the 
Mint, and having the King's insignia on them, they are lawful Money, 
and current at the value they were coined and uttered at the Mint. 2 
Salk. 446. It has been insisted that guineas were originally coined for 
20*. according to the twcnly shilling pieces of Money, and that le- 
gally, no more ought to Lc demanded lor them: also that in legal pro* 
ceedings, they should be mentioned as pieces of gold called guineas, 
of the value, Sec. 5 Mod. 7. 11 an action is brought for damages, the 
value of guineas may be given in evidence to the Jury; but if the ac- 
tion be for so many guineas, the value ought to be set forth in the de^ 
claration, to ascertain the debt. Carihcsv. 255. 

Gold and silver coin, £cc. is not to be exported without licence, ou 
pain of forfeiture. Stat. 9 Ed. 3. stat. 2. c. 1. Silver Money melted 
down, is to be forfeited, and double value. Stat. 13 & 14 Car. /. c. 31. 
But by old statutes, foreign money may be melted down; and no 
Money shall be current but the King's own. Sec. See slat^. 27 Ed. 3. 
c. 14: 17 R.2. c, 1; this Dictionary, title Coin; and 1 Comm. c. 7./:. 
276, 7. CJ- n. 

Money, lekding it ABUOAn. By a temporary statute, 3 Geo. 2. 
t. 5, the King by proclamation might for one year, prohibit all his 
subjects from lending or advancing Money to any foreign Prince or 
State, without licence under the Great or Privy Seal; and if any per- 
son knowingly offended in the premises, he should forfeit treble the 
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value of the Money lent, £cc. two-ihirds to the Kiiijj, ami the olhcr io 
the informer; bui pci. sons n^i^lu deal in foreign stocks, or be ititerest- 
ed in any bank abroad, estabhshed before issuing his Majesty's pro- 
clamation, cc title Jlirn. 

MoNKY INTO Court. In law proceedings, Money demanded is of- 
ten times broui^ht into Court, eitlier by a rule of Court, or by plead- 
ing a ftrofi rf in curiam of the Money on a tender. The practice of 
bringing Money into Court was first introduced in the time o{ Kclyngy 
Ch. J. to avoid the hazard and difficulty of pleading a Tnulcr: and it 
is allowed in cases where an action is brought upon contmct for the 
recovery of a debt, which is cither certain, or capable of being ascer- 
tained by mere computation, without leaving any other sort of discre- 
tion to be exercised by a Jury. 2 liurr. \ 120. In these cases, when 
the dispute is not whether any thing, but how much, is due to the 
plaintiff, the defendant may have leave to bring into Court any sum 
of Money he thinks fit; and the Court will make a rule, that unless 
the plaintiff accept of it, with costs, in discharge of the action, it 
shall be struck out of the declaration, and paid out of Court to the 
plaintiff, or his attorney; and the plaintiff, upon the trial, shall not be 
permitted to give evidence of the sum brought in: which rule should 
be accompanied with the general issue or other plea to the residue of 
the demand. Tid(t*s Practice K. h. and the authorities there cited. 

Thus in Mnumftyit or Covenant for the payment of Money the de- 
fendant may bring Money into Court; and in Covenant to find diet 
and lodging, or pay 10/. the Court allowed a defendant to brin^ in 
the 10/. In debt for rent, the defendant was formerly allowed to bring 
Money into Court, as is done in the Common Pleas and the Exche- 
ciuer; but the Court of King's Bench has refused it, and said that they 
never did it in debt. But there is a distinction between those actions 
of debt wherein the plain iff cannot recover less than the sum de- 
manded, as on a record, specialty, or statute, giving a sum certain by 
way of penalty: and those actions wherein the ph.iniiff may recover 
lessy as in debt for rent, or on a simple contract. In the former the 
defendant cannot, though he may move to stay the proceedings, on 
payment of ihc ivhote debt and costs; as was the practice in cases of 
debt on bond, conditioned for payment of a lesser sum than the pe- 
nalty, previous to the stat. A isf 5 ^inn. c. 16, which allows the defen- 
dant, pending an action on such bond, to bring the principal, intei-est, 
and costs into Court, and declares that such payment shall be a full 
satisfaction and discharge of the bond. But in the latter, the defen- 
dant has been allowed to bring Money into Court, because the plain- 
tiff does not recover according to his demand, but according to the 
verdict of the Jury. Tidd. — By stat. 19 Geo. 2. c. 37, the defendant 
may bring Money into Court, in debt, covenant, or other action, on a 
policy of assurance. See 3 Jiurr. 1773. In an action by an executor 
or administrator, the plaintiff not being liable to costs, the defendaiit 
was not formerly allowed to bring Money into Court: but now it is 
otherwise, and the effect of the rule will be, not to make the plain- 
tiff pay, but only to lose his subsequent costs. See 2 iuilk. 596: 2 
Sera. 796. 

In trover the defendant cannot bring the goods and costs into 
Court. 1 IHh. 23. In an action for the mesne profits after a recove- 
ry in ejectment, the defendant shall not have leave to pay Money into 
Court. 2 mh, 115. 
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In a plea of tender, M'ith Si/irofrrt in curia, the sum tendered musl 
be paid to the signer of the writs, and if not so |)aid, the plaintifl' may 
consider the plea as a nullity, and sign judgment. 1 Hfra. 638. And 
as a tender cannot be pleaded, so the defendant cannot bring Money 
into Court, in an action for general damages upon a contract, or for a 
tort or trespass, liut in action on uasum/mic against a carrier, for not 
delivering goods, the defendant having advertised that he would not 
be answerable lor aiiv goods beyond the value of 20/. unless they were 
entered and paid for accordingly, the Court of King's Bench allowed 
him to bring the 20/. into Court. And where, in un action for gene- 
mi damages, the bringing uf Money into Court is irregular, if the 
plaintiif takes it out, he thereby waives the irregularity, and can- 
not afterwards have a verdict, unless he recover more than the sum 
brought in. Tidd's Pract. K. it. 

By sfat. 24 CJeo. 2. c. 44. § 4, (which seems to be the first statute 
nllowing Money to be brought into Court in an action for general da- 
mages;) statft. 20 (wt o. 3. c. 70. § 33; 24 Gfo. 3. 2. c. 47. § 35; and 
several subsequent statutes, in actions agiiinst Jusiices of the Peace, 
or Oflicers of the Excise or Customs, for any thing; done in the exe- 
cution of their offices, " in case the defendants shall have neglected 
to tender any, or shall have tendered iu'junicient amends, before tlie 
action brought, they may, by leave of the Court at any time before 
issue joined, pay into Court such sum of money as they shall see fit; 
whereupon such proceedings, orders, and judgments shall be had, 
made, and given, in and by such Court, as in other actions where the 
defendant is allowed to pay Money into Court.'* 

Where there are several counts or breaches in the declaration, and 
as to some of them the defendant may bring Money into Court, but 
not as to the others; he may obtain a rule for bringing it in specially, 
upon some of the counts or breaches only. Thus where an action of 
covenant was brought upon a lease, for non-payment of rent, and re- 
pairing, £<c. the Court made a rule, that upon payment of what should 
appear to be due ibr rent, the proceedings as to that should be stay- 
ed; and as to the other breaches, that the plaintiff might pi-oceed as 
he should think fit. So in covcnai»t upon a charter-party, the defen- 
dant has been allowed to bring Money into Court upon two of the 
breaches only, viz. for freight and demurrage. If a defendant thus 
bring Money into Court upon some of the counts, and the plaintiff 
take it out, the latter is only eniiiled to the costs of those counts. 
Tidd'^ Pract. K. B. 

The motion for leave to bring Money into Court, is a motion of 
course, and should regularly he made before plea pleaded; but it is 
frequently made, and in some cases expressly authorised by statute, 
after plea, on obtaining a judge's order for that purpose. And if there 
has been no delay, the Court will give the defendant leave to wiih- 
dntw the general issue, in order to bring Money into Court, and plead 
it in payment of costs. 7V(/f/'.v Pract. K. B. 

Bringing Money into Court is an acknowledgment of the right of 
action to the amount of the sum brought in; wliich the plaintiif (on 
producing an office copy of the rule) is entitled to receive at all events, 
whether he proceed in the action or not; antl even though he be non- 
suited, or have a verdict against him, and bring an acknowledgment 
on record, the party can never recover it back again, though it after- 
wards appear that he paid it wrongfully. Tidd\ Pract. K. B. But if the 
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defendant brings Money into Court, upon a tender and imcore firiatf 
and the plaintiff takes issue upon the tender, and it is found against 
him, tlicn the defendant shall have the Money out of Court. 2 Salk.- 
597. The Court of C. P. held that payment of money into Coun is 
an admission of a Irt^al demand only, and that Money so paid could 
not be applied to an illegal account. 1 Boji. Pui. 264. And beyond 
the amount of the sum brought in, bringing Money into Court is no 
acknow ledgment of the right of action, and therefore if the plaintiff 
proceed further, it is at his peril. If he proceed to trial, otherwise 
than for the payment of costs, and do not prove more to be due to him 
than the sum brought in, the plaintiff, on producing the rule, shall be 
nonsuited, or have a verdict against him, and pay costs to the defen> 
dant; but if more appear to be due to him, he shall have a verdict for 
the overplus and costs. Where the plaintift" proceeds further without 
going on to trial, he shall have his costs to the time of bringing Mo- 
ney into Court; and if the plaintiff proceed to trial, and the Juror is 
withdrawn by consent, the plaintiff is not entitled to come up to the 
time of bringing the Money into Court. Tidd's Pract. K. D. and the 
authorities there cited. 

The Court will not order Money paid into Court, through a mU- 
take<i to be repaid to the defendant: but perhaps they would in case of 
fraud. 2 Bos. ^ Pul. 392: & see 3 Boa. if Put. 556. 

MONGER, A little sea vessel which fishermen use. See atat. 13 
Eliz. c.W. When a word ends w ith wow^'tT, as ironmonger^ k:fc. it sig- 
nifies merchant, from the Sax. manger^ i. e. Mcrcator. 

MONIERS or MONEYERS, Monctarii; Are ministers of the 
Mint, who make and coin the King's money. Reg. Orig. 262: 1 Ed. 
6. 15: See Mint. It appears in antient authors that the Kings of £n^- 
iand had Mints in several counties, and those who had the conduct of 
them appear to have been called Monctarii, Monicrs. In the tract 
in the Exchequer, written by Oakham^ it is said, that whereas sheriffs 
were usually obliged to pay into the Exchequer the King's sterling 
money, for such debts as they were to answer; those of Cumberland 
and A'ort/tumbcriand were admitted to pay in any sort of money, so it 
were silver: and the reason there givetx, is, because those two shires 
Monetarios de antiqua inatitutione non habent; i{Uod abbaa isf monachi 
prxdicti fiabcant unum moneturium ^5* uyium cuneum a/tud Rading ad 
monetam ibidem, tarn ad oboloa iJf sterlingoa quam ad sterlingoa firout 
moris eat fabricand, (Jf faciend: Memorand. Scac. de ^nno 20 Ed. 3. 
inter record de Trin. Rot. Of later days, the title of Moniers hath 
been given to bankers, that is, such as make it their trade to deal in 
moneys upon returns. Cowell. 

MONK, Monachusy from thcGr. Afo'yfts, aolu.'i quiaaoli, i. c. Seftarati> 
Qb aliorum consortio vivanty because the first Monks lived alone in the 
wilderness.] They were after divided into three ranks; Cenobitariumy 
i. e. a society living in common in a monastery, 8cc. under the go- 
vernment of a single person; and these were under certain rules, and 
afterwards called Rtgulara; jluachoretXy or Eremittey those Monks 
who lived in the wilderness on bread and water; and Sarabita, Monks 
living under no rule, that wandered in the world. 

MONKERY, The profession of a Monk, mentioned in IVMtlock*^ 
readino;upon Stat. 21 N. 8. e. 13. 

MONKS CLOTHES, Made of a certain kmd of coarse cloth 
ride 20 N. 6. 
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MONOPOLY, From Mora ftoins i!f Tt/xitt vrntlo.'] A licence or 
privilege allowed by the King, by his grunt, commission, or other- 
wise, to any person or persons, for the sole buying^ scUini^, making, 
working, or using of any thing; by whicli other persons are restrain- 
ed of any freedom or liberty that tliey had before, or hindered in their 
lawful trade. 3 Inst. 181:4 Comm. 159. It is defined to be where the 
power of selling any thing is in one man alone; or where one shall 
ingross and get into his hands such a merchandize, Sec. as none may 
sell or gain by them but himself. 1 1 Re/i. 86. 

A Monopoly, it is said, hath three incidents mischievous to the 
public: 1. The raising of the price. 2. The commodity will not be 
so good, 3. The impoverishing of poor artificers. 1 1 Rc/i. 86. All 
Monopolies are against the antient and fundamental laws of the 
realm: A by-law, which makes a Monopoly, is void; so is a prescrip- 
tion for a sole trade to any one person or persons, exclusive of all 
others. Moor, 591. Monopolies by the Common Law are void, as be- 
ing against the freedom of trade, and discouraging labour and indus- 
try; and putting it in the power of particular persons to set what pri- 
ces they please on a commodity. 1 Hav.'k. P. C. Upon this ground 
it hath been held, that the King's grant to any corporation of the sole 
importation of any merchandise, is void. 2 Rol. Jbr. 2U: 3 I?ist. 182. 
The grant of the sole making, importing, and selling of playing-cards, 
was adjudged void. 1 1 Rcji. 84: Moor^ 671. And the King's grant of 
the sole making and writing of bills, pleas, and writs in a Court of 
Law, to any particular person, hath been resolved to be void. 1 Jonesy 
231: 3 Mod. 75. 

The King may grant to particular persons the sole pointing of the 
holy scriptures, and law books. 1 Hawk. P. C. See title Literary 
Profiertij. All matters of this nature ought to be tried by the Com- 
mon Law, and not at the Council-table, or any other Court of that 
kind; and the making use of or procuring any unlawful Monopoly, 
is punishable by fine and imprisonment at Common Law. 3 Inst. 
181, 182. 

These Monopolies had been carried to an enormous height during 
the reign of Queen FAizabeth; but were in a great measure remedied 
hy Stat. 2\ Jac. I . c. 3, by which all Monopolies, grants, letters pa- 
tent, and licences, for the sole buying, selling, and making of goods 
and manufactures, are declared void, except in some particular cases; 
and persons grieved by putting them in use, shall recover treble 
damages and double costs, by action on the statute; and delaying such 
action before judgment, by colour of any order, warrant, 8cc. or de- 
laying execution after, incurs a Praemunire: but this does not extend 
to any grant or privilege granted by act of Parliament; nor to any 
grant or charter to corporations or cities, Sec. or to grants to compa- 
nies or societies of merchants, for enlargement of ti*ade; or to in- 
ventors of new manufactures, who have patents for the term of four- 
teen years; grants or privileges for printing; or making gunpowder, 
casting ordnance, 8cc. 

As to inventors of new manufactures, 8cc. it has been adjudged on 
this statute, that a manufacture must be substantially new, and not 
barely an additional improvement of any old one, to be within the 
statute; it must be such as none other used at the granting the letters 
patent; and an old manufacture in use before, cannot be prohibited in 
any grant of the sole use of any such new invention. 3 Jngf. 184. Yei 
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a firam of Monopoly may be to the first inventor, by the afaf. 21 Juc. 
1. r. 3; notwitbsicinding the same thiny^ was practised before beyond 
sea; because the statute mentions new nianufae'ures within the 
realm, and intended to encourage new devices useful here; and it is 
the same thins; whcilier acquired by experience or triivcl abroad, or 
by study at home. 2 Vr/ZX . 447. It is said, a new invention to do as 
much work in a day by an enj^ine, as formerly used to employ many 
hands, is contrary to the statute; by reason it is inconvenient, in turn- 
ing so many men into idleness. 3 ///*/. 184. But experience seems 
in favour of such iiu cntions, as they tend to lessen the price of ma- 
nufactures, and enable us to undersel foreigners, both at home and 
abroad. 

Combinations among victuallers or artificers to raise the price of 
provisions or any commodities, or the rate of labour are commonly 
calU <l Monopolies; and arc in many cases severely punished by par- 
ticular statutes; and in general by fitat. 2 J IL 6. c. 15, with the 
forfeiture of 10/. or twenty days' imprisonment, with an allowance of 
only bread and water, for the first ofience; 20/. or the pilloiy, fortlic 
second; and 40/. for the third, or else the pilloiy, loss of one ear, 
and perpetual infamy. — See title ConHfnrucy. See 4 Comm. 159. 

MONSTER, One who hath not human shape, and yet is born in 
lawful wedlock: and such may not purchase or retain lands; but a 
person may be an heir to his ancestor's lands, though he be defprm- 
ed in some part of his body. Co. Lit. 7. See title Descent. 

Shewing a Monster for money is a misdemeanour. — It was a child 
that had four legs arid four arms, and two heads, and but one belly, 
where the two l)odies were ronjoined; the child died and was em- 
balmed to be kept for shew, but was onlered by the Lord Chancellor 
to be buried in a week. 2 C/i. Ca. 

MON.Vl HANS DL DROi r, a shewing a right.] A writ out of 
Chancery to be restored to lands and tenements that are a man's, in 
right, though by some office found to be in the possession of odc 
lately dead; by which office tlie King would be entitled to the said 
lands, 5cc. Staumff. P. C. r. 2\: 4 J^i/i. 54. 

The Common-law methods of obtaining possession or restitution 
from the Crow n, of either real or personal property, are, 1. By Ptti- 
tiou de droit,, or petition of right, which is said to ow e its original to 
K. Edward I. 2. lly M'^nsti-ana de dr'Jt^ manifestation or plea of right; 
both which may be preferred or prosecuted either in the Chancery 
or Exchcfjuer. 6X7/.'. 609. 

The former is of use where the King is in full possession of any 
hereditaments or chattels, and the petitioner suggests such a right 
as controverts the title of ti.e Crown, i^rounded on facts disclosed in 
the petition itself; in which case he nuist be careful to state truly the 
whole title of the Crown, otherwise the petition shall abate. Finch. 
I.. 256. And then, upon this answer being indorsed or underwritten 
by the King, vo;/ droit fait a/ /jarfir — let right be done to the par- 
ty;" a commission shall issue to enquire the truth of this sugges- 
tion: after the reiurn of which the King's Attorney is at liberty to 
plead in bar, and tlu: merits shall be determined upon issue or de- 
murrer, as in suits between Subject and Subject. Skin. 608: Past. 
Kntr. Thus if a disseisor of lands which are holden of the 
Crown die seised without any heir, whereby the King is firimd facie 
entitled to the lands, and the possession is cast on him either by in- 
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quest of oRice» or by act of law without any ofticc lound; i»ow the dis- 
seisee shall have remedy by petition of right, suggestinj^ the title of 
the Crow n, and his own superior right before the disseisin made. 
Bro. Ab. Petition, 20: 4 Kr/i. 58. 

But where the right of the parly, as well as the right of the Crown, 
appears upon record, there the party shall have Mon\tra7ts de dvoity 
which is putting in a claim of right grounded on facts already ac- 
knowledged and established; and praying the judgment of the Court, 
whether upon those facts, the King or the Subject hath the right. 
As if, in the case before supposed, the whole special matter is found 
by an inquest of office, (as well the disseisin as the dying without 
any heir,) the party grieved shall have Monnfratis dr droit at the 
Common Law. 4 lie/i. 53. But us this seldom happens, and the re- 
medy by Petition was extremely tedious and expensive, that by 
Mofifstrans was much enlarged, and rendered almost univcrsul by 
several statutes; pariicAilarly snit. 36 Kd. 3. c. 13: 2^3 E. 6. c. 8; 
which also allow inquisition of oflice to be traversed or denied, 
wherever the right of a Subject is concerned, except in a very few 
cases. Skin. 603. These proceedings are had in the Petty-bug Office 
in the Court of Chancery; and if upon either of thcnj the right be 
determined against the Crown, the judgment is tjuod manun Domini 
Regis amovcanter; iP" /iossi AAio rcntituatur fietentt: salvo jure Domini 
Rfifis: which last clause is always added to judgments against the 
King, to whom no laches is ever imputed, and v hose l ight, till it was 
otherwise provided by statute, was never defeated by limitation or 
length of time. See stats. 21 Jac. 1. c. 2: 9 Geo. 3. c. 16: and this 
Dictionary, title I^ing V. 2. 

By the above judgment the Crown is instantly out of possession, so 
that there needs not the indecorous interposition of his own officers, 
to transfer the seisin from the King to the party aggrieved. Finch. 
L. 459: Sec 3 Comm. c. 17. ft. 256, 7. 

• Lessee of an outlaw cannot maintain trespass, but must be relieved 
by MonstrauH de droit. Ld. Ratjm. 307. 

MOXSTRANS DE FAITS ou RECORDS. Shewing of deeds 
or records is thus; upon an action of debt brought upon an obliga- 
tion, after the plaintiff hath declared, he ought to shew his obligation, 
and so it is of Records. And the difference between Monf-trann dc 
fait a and oyer dt/ait.s, is this; he that pleads the deed or record, or 
declares upon it, ought to shew the same; and the other against 
whom such deed or record is pleaded, may demand ox/cr of tlic same. 

Where a man pleads a deed, which is the substance of h's plea or 
declaration, if he doth not plead it with a profert in curia, his plea 
or declaration is bad upon a special demurrer, .s/uiving it fur caune; 
and if he doth plead it with a /irofert in curia, if the other pany de- 
mands a sight of it, he cannot proceed till he hath shewn it; and 
when the defendant hath had a sight of it, if he demands a copy of 
the same, the plaintiff may not proceed until a copy is delivered unto 
him. Sec Stat. 4 5 Jnn. c. 16: 2 IM. .'/6r. 201,202: and this Dic- 
tionary, titles Oyer; Pleading-; Profert in Curia. 

MONSTRAVERUNT, Is a writ which lies for tenants in antient 
demesne, who hold land by free charter, when they are distrained to 
do unto their lords other services and customs than they oi their an- 
cestors used to do. Also it jieth where sucfa tenants are distrained for 
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the payment of toll, Sec. contrary to their liberty, which tliey do or 
should enjoy. A*. ZJ. U: 4 Innt. 269. This writ is directed to the 
sheriff, to charge the lord that he do not distrain them for such un- 
usual services, See. And if the lord nevertheless distrains his tenants, 
for other services than of right they ought to do, the sheriff may 
command the neighbours, who dwell next the manor, or take the 
power of the county, to resist the lord, &cc. And the tenants in such 
case, may likewise sue an attachment against their lord, returnable 
in C. B or B. R. to answer the contempt and recover damages. M'evr 
Mit. Br. 32. 

But the lord shall not be put to answer the writ of attachment sued 
against him upon the A/on/ttraveruni^ before the Court is certified by 
Ihe Treasurer and Chamberlains of the Exchequer, from the book 
of /Jomrarfaj/, whether the manor be antient demesne; so that it is 
requisite that the plaintiff in the Alonatravcrunt^ do sue forth a spe- 
cial writ for the ccilifVing of the same. Ibul. 35. The writ of A/o«. 
Btraverunt may be sued for many of the tenants, without naming any 
of them by their proper names, but generally Monstravcrunt nobis 
homines de^ life. But in the attachment against the lord the tenants 
ought to be named; though one tenant may sue it in his own name, 
and the name of the other tenants by general words, FA homifiea, 8tc. 
2 //. 6. 26. See titles .Ye injuates vexes; jinticnt demesne. 

MONSTRUiM, Is sometimes taken for the box in which relics 
are kept. Item unam Monstrum eum ossibus St. Petriy Ufc. Monast. 
iii. 173. Alontttrum is also taken for what we call corruptly a mustn 
of soldiers. Cowell. 

MONTH or MONETH, Sax. Monath^ Mensis, d mensione lune 
cursiin.^ Signifies the time the sun goes through ohe sign of the zo- 
diac, and the moon through all twelve; properly the time from the 
T»ew moon to its change, or the course or period of the moon, whence 
it is called Month from the moon. Lit. Diet. A month is a space of 
lime containing by the week twenty-eight days; by the Calendar 
sometimes thirty, and sometimes thirty-one days: Julius Ca.mr divi- 
ded the year into twelve Months, each Month into four weeks, and 
each week into seven days. 

The space of a year is a determinate period, consisting commonly 
of 365 days; for though in Bissextile or Leap Years, it consists pro- 
perly of 366; yet by stat. 21 H. 3, de anno Bissextiliy the increasing 
day in the Leap-year, together with the preceding day, shall be ac- 
counted for one day only. That of a Month is more ambiguous; there 
being in common vise, two ways of calculating Months, either as lu- 
nar, consisting of twenty-eight days, the supposed revohition of the 
"moon, thirteen of which make a year; or as calendar months of un- 
equal lengths, according to the Julian division in our common alma- 
nacks, commencing at the calends of each month, whereof in a year 
there are only 12. A Month in law is a lunar month, or 23 days; 
unless otherwise expressed; not only because it is always one uni- 
form period, but because it falls natui^ally into a quarterly division by 
weeks. Therefore a lease for 12 Months is only for 48 weeks: but if 
it be for a twelvemonth in the singular number, it is good for the 
whole year. 6 Re/i. 61. For herein the law recedes from its usual 
calculation, because the ambiguity between the two methods of com- 
putation ceases; it being generally understood, that by the space of 
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time called thus, in the singular number, a tiurlvemonth^ is meant a 
whole year, consisting of one solar revolution. 2 Comm. 141. 

The Month by the Common Law is but twenty-eight days: and in 
case of a condition for rent, ihc Month shall be computed at twenty- 
eight days, so in the case of inroUmcnt of debts, and generally in all 
cases where a statute speaks of Months: but where the statute ac- 
countclh by the year, half-year, or quarter of a year, then it is to be 
reckoned according to the Calendar. I Jnat. 135: 6 Rt/i. 62: Cro. 
Jac. 167: 6 Term Uefi. K. />. 221. 

A twelvemonth in the singular number includes the whole year, 
according to the Calendar: but twelve Months, six Months, Sec. in 
the plural number, shall be accounted after twenty-eight days to 
every Month; except in case of presentation to benefices, to avoid 
lapse. Sec. which shall be in calendar Months. 6 Re/i. 6\: Cro. 
Jac. 141. But if an agreement is to pay fifty shillings for the interest 
of one hundred pounds at the end of six Months; the computation 
must be by calendar Months; because, if it was by lunar Months, the 
interest would exceed the rate allowed by the statute. So in bills of 
exchange and promissory notes, a Month is always a calendar Montli; 
as if a bill or note is dated on the 10th o{ January and made payable 
one Month after date, it is due (the 3 days of grace being added) on 
the 13th of l^'ebnwrij. 

It is somewhat remarkable that the difference between six calen- 
dar Months and half a year, does not seem to have been considered 
by legal writers. Coke says, half a year consists of 182 days. I List. 
135. But six calendar Months will be 2 or 3 days less or more than 
such a half year, accordingly as February is reckoned or not one of 
the six. Coke in his Report of Catesby*s case, clearly considers the 
icmfius seme.stre to be six calendar Months. 6 Co. 61: yet Crokc in 
his report of that case slates it, as confidently, to consist of 182 days; 
Cro. Jac. 141, 166; and in neither report is the difference taken no- 
tice of. 2 Comm. 141, /n tj. 

From the cases in 3 fViis. 91:1 TVrw Rc/i. 159, it seems as if no- 
tice to a tenant from year to year to quit the premises, must be half 
a year, and not six calendar Months; though the computation by the 
latter would be more simple and convenient, and was understood to 
be the proper notice by the Court of C. P. See 2 Black. Reft. 1224, 
MONUMENT, An heir may bring an action against one that in- 
jures the Monument, See. of his ancestor; and the coffin and shroud 
of a deceased person belong to the executors or administrators; but 
the dead body belongeth to none. 3 Inst. 202, 203. See title Heir 111.3, 
MOORS, In the hie of Man., who summon the Courts for the sev- 
eral sheadings, are the lords bailiffs, called by that name; and every 
Moor has the like office with our bailiff of the hundred. King's De- 
jBcri/it. Isle of Man. 

MOOT, from the Sax. Motion /'/anVare, to treat or handle.] A 
term in the Inns of Court, signifying the exercise of arguing of cases; 
which young barristers and students used to perform at certain times, 
the better to enable them for the practice and defence of clients* 
causes. The place where Moot cases were argued, was anciently 
called the Moot-hall: and in the Inns of Court there is a bailiff ot 
the Moot yearly chosen by the benchers, to appoint the Mootmen 
for the Inns of chancery; and keep accounts of the performances of 
exercises, both there and in the house. Grig. Juridicial. 212. 
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MOOTA CANUM, a pack of dogs. Co^odl. . 
MOOTiMKN, Those who argue the reader's cases, called moo't- 
cases, in the Inns of Chancery, in the term-time, and in vacation. 

See Moot. 

MORA, A moor, or barren or unprofitable ground, derived from 
the Sax. mor^ signifying also marshland. Man. Jngl. torn. 2. fi. S0% 
1 Jrmt. 5. Also a heath. FirtUy lib. 2. c. 71. 

MOK A MUSSA, A watery or boggy moor; a morass; and such 
in LuncttHhirc they call mosses; morosaa is used in the same sense. 
Man. Jnf(l. tow. 2. /i. 306. 

MORATUH IN LEGE, /le c/rm«r.^; because the party goes not 
forward in pleading, but rests or abides upon the judgment of the 
Court, in a certain point, us to the sufficiency in law of the declai-a- 
tion or plea of the adverse party; who deliberate and take time to ar- 
gue and advise thereupon, and then determine it. Co. IJtt. 71. Sec 
title IJt'iuurrcr, 

MOKETUM, A soil of brown cloth, with which caps were for- 
merly made. Mat. FariByanno 1258. 

MORGANOINA, or MOIUI ANGIVA, from Sax. morgm,K\xt 
morning, and f^ifan., to give.] The gift on the wedding day. Dower, 
or ratiier dowry — AV hfionm virum »uum fiu/tervixerity dotem ct mari' 
tationctn i-uam^ certarum instrumentis^ vr/ tt'stiuni cjcfiibitionibus et tra- 
ditamy/nr/ietua/itrr habtat et morganginam &nani. LL. Hen. I.e. II, 
70. In some books it is writ mortra>ugibay morgintfaby '<:fc. In Leg. 
Caiiuti a/rud Ih omjitony it is writ mort^agifay c. 99. It signifies literal- 
ly donum matutinale ; and it is what we now call don.>rii nuney, or that 
gift the husband presents to his wife on the wedding-day. It was usu- 
ally the fourth part of his personal estate; not here, but amongst the 
Lombardn. /Ju Cangc in v. Morganegiba. Cowell. 

MORIAM, Er. inoriov; c«4«*. ] A head piece. It seems to be de- 
rived from the Italian morione; see stat. A 5 P.l:f M. c. 2. 

MORINA, Murrain; an infectious distemper in cattle. It also sig- 
nifies the wool of sick sheep, and those dead with the Murrain. Fle- 
tQy lib. 2. c. 79,/iar 6, 

MOUEING, or MORTLING, That wool which is taken from 
the skin of dead sheep, whether being killed or dying of the rot. See 
stacs. 4 Jul. 4. c. 2 {5* 3: 27 //. 6. c. 2: 3 Jac. 1. c. 18: 14 Car. 2. c. 88, 
and title Hborling. 

MOROSUS, Marshy; see Mora, 

MOR^ELLUM, or MORSELLUS TERRiE, A small parcel or 
bit of land. Charfa 1 1 //. 3: Mat. Parity 438: Mon. Jngl. 282. 

MORTARIUM, a light or taper set in churches to burn over the 
gr.ivcs or shrines of the dead. Cori.metud. Dom. Farcndon^ AIS,fol. 48. 

MORT-D'ANCESTOR; See jhiize of Mort-d*aucestor. 

MORTGAGE, 

MoRTGAGiuM, vrl mortuum vadiiat}; from mort^ mortnus and gagc^ 
fiigmts.'] A pawn of land or tenement, or any thing immoveable, 
laid or bound for money borrowed, to be the creditor's forever, if the 
money be not paid at the day agreed upon; and the creditor holding 
land and tenement upon this bargain, is called Tenant in Mortgage. 
Of this we read in the Grand Ciistumary of jVormanduy c. 3 13, which 
see. Gianvii likewise, lib. 10. c. 6, defineth it thus: Monuwn vadium 
dicitur illudy cujus fructxta vel redditus interim fierce/iti in nullo se oc- 
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^uictaftt. So that it is called a dead g-ai^e, because whatsoever pi-ofit it 
yieldcth, yet it recleemcth not itself by yieldinjj such profit, except 
the whole sum borrowed be pnid at the <lay. See Siaic de xn rh. sig- 
nif. verbo Mjri^a^c. He wl\o plcth^cth rhis pawn or gage, is called 
the Aforff^agovy and he who taketh it the M"ripr(r^cc. IVcst. Sym^^^'t. fi, 
2. title J'iucs^ § 145. This if it contain excessive usury, is forbidden 
by Stat. 37 //. 8. c. 9. But it is railed Moni^ai^e, because, if the mo- 
ney is not paid at the day, the laud vwriiur to the debtor, and is for- 
feited to the creditor. Covjcil. 

I. Of (he Orrg^i/iy jYaturt y and scvcrul Kinds of Mortgages. 
II. JVhut fihall bt deanrd a Morrgiffre^ or un Esiatc redeemable; 
and of the distinct Interests of Mortgagor and Mortgagee. 
III. Of the Efjuity of Uedcmjiiion and Foreclosure; and of the 
Manner of redeeming and foreclof.ing, 

I. The notion of mortgaging and redemption seems to be of Jew- 
ish extraction, and from them derived to the Greeks and Romans; 
the plan of the Mosaic law constitutes a just and equal ^"Igrariany 
that the lands may continue in the same tribes and families, and the 
people might not be diverted by any exotic arts and inventions from 
the exercise of agriculture, in whicli innocent employment they were 
to be continually educated; therefore whoever were compelled by- 
want to sell, could iransfer no estate in the lands, farther than to the 
next general Jubilee, which returned once in fifty years; wherefore 
they computed till the jubilee, that, according to the distance from 
thence, such was the interest that could be transferred to the buyer; 
but the vendor had power at any time to redeem, paying the value 
of the lands to the jubilee; but though he did not redeem it at the 
year of jubilee, yet the lands came back ag-ain free to the vendor and 
his heirs. Cuma^usy 11, 12. 

But our notion of mortgaging and redemption seems to have come 
more immediately from the civil law; therefore it will be necessary 
herein to consider the distinctions in that law between pledges and 
things hypothecated. Justin 592. 

Tbe /lignu.i or pledge was, M hen any thing was obliged for money 
lent, and the possession passed tf» the creditor. 

The htj/iotheco was, when the thing was obliged for money lent, and 
the po isession remained with the debtor. Now in case of goods pigno- 
rated, the creditor was obliged to the same diligence in keeping them, 
as he used about his own; so that if the goods were lost by the negli- 
gence of the creditor, an action lay as for a deposit; for the property 
being transferred to the creditor for a particular purpose, ^e was to 
keep them as his own. See this Dictionary, title Bailment. 

If the debtor did not redeem the thing pledged, the creditor M as 
to foreclose the redemption of the debtor; and if the money was not 
paid, the creditor had his actio fiignoritia, or hij/iothecaria; which, 
when he had pursued, and obtained sentence thereon, he might sell 
as his own property; but there was this diflerence between the actio 
/lignoritia and hu/tothecariu; that the actio fiignoritia was only against 
the person of the debtor to foreclose him, because the pignus was al- 
ready in the possession of the creditor; but ihc actio hyftothecaria \yix% 
(am in reniy tjuam in /lersonamy and was given ac/ fugmis firosetjuendum^ 
eontra quemcumjue /lossessorum ; because herein the creditor had not 
the possession of the pledge, but it remained to fhe debtor; and un- 
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til sentence was obtained in these actions, the creditor could notoiv 
tain the property of the plcdpjc; and if the moncV was paid before 
sentence, tlic pledge was subject to redemption: and where the same 
thing was plcdj^ed to several, those were said to be Jiotiores in fiig. 
norcy to whom the things were first hypothecated. Digctt. lib. 20. 
tit. 6: Cori'in, 269, 270, 271. 

If the money was tendered or paid to the creditor, the contract of 
pignoration was tlissolvcd, and the debtor might have the pledge 
back, as a thinj^ lent; which seems to have introduced the notion 
among us of the debtor's right to redemption; and with them the usu- 
caption, or the right of prescription, did not extinguish the pledge, 
unless a stranger had held it for thirty years, or the debtor had held 
it for forty years. Digrnt. lib. 20. til. 6. 

In the feudal law the nile was, Feudalia^ invito domino^ aut cgnatisj 
non rccfr suhjiciuntur hypothecx.^ quamvis fructUH fi08ne esxe recefitum 
cat; and the reason of this rule was, because the feud was filled with 
a tenant from the lord's original bounty, on whom he depended for 
his personal service in war and peace; therefore the feudatory could 
not obtrude a tenant on him without his leave, who might be less 
capable of those services; lor which reason, as the tenant could not 
originally aliene without licence, so he could not mortgage. Corvinj 
268. See J'^onblnrn/uc's Tnal. Eq. lib. 3. c. 1. § I. 

But when a licence of alienation was given about the time oS. Hen. 
III. and it became a maxim in law, that the purity of a fee simple 
imported a power of disposing of it as the owner pleased; there 
were two ways of mortgaging lands introduced, which /,r7//r/c/n dis- 
tinguishes by the names of vadium vivunij living pledge, and vadium 
mortuum, dead pledge. 9 N. 3. 32: 18 Ed. 1. 

Bl(ickfito7it classes these estates held in pledge among estates de- 
feasible on condition subsequent, and divides them as above into tn'- 
vum and mortuum vadium. Sec 2 Comm. c. 10; HI.//. 157. 

Vivum vadium, or living pledge, is, when a man borrows a sum, 
suppose 200/. of another, and tyrants him an estate, as of 20/. fierann. 
to hold, till the rents and profits shall repay the sum so borrowed. 
This is an estate conditioned to be void as soon as such sum is rais- 
ed. And in this case the land or pledge is said to be living; it sob- 
sists and survives the debt, and immediately on the discharge of thatj 
results back to the borrower This seems to be the aiitient way of 
pledging lands; lor they held, that lands could not be hypothecated; 
therefore they used to bubject the uHufrucfus which continued origi- 
nally during the life of the feudataiy; but when there was a free lib- 
erty givefh of alienation, then the feudatary could pledge the uau- 
fructUH of the land at pleasure; but because, by this way of pledging, 
the lender received his money by degrees, and in small parcels, 
which was very troublesome; and those that lend money to usury, 
are generally willing to receive the whole in a grobs sum; therefore 
this way of pledging is now out of use. Co. Lilt. 205: See Madd. 
Formal. 136. 

But moriuum vadium^ a dead pledge, or Mortgage, (which is much 
more common than the other,) is where a man borrows of another a 
specific sum, r. g. 200/. and grants him an estate in fee, on condition, 
that if he, the mortgagor, should repay the mortgu.^ee the said sura 
of 200/. on a certain day mentioned in the deed, that then the mort- 
gagor may re-enter on the estate so granted in pledge; or, as is now 
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ihe more usual way, that then the mortgagee shall rc-convey the es- 
tate to the mortgagor. 2 Comm. 158. 

The vadium mortuum is so called by LitlU ton^ because it is doubt- 
fill, whether the feofl'er will pay the money at the day limited or not; 
and if he do not pay, then the land, which is but in pledge upon con- 
dition, for the payment of the money, is, in stricuiess of law, taken 
from him forever, and so d<^ad to him; and the mortgagee's estate in 
the lands is then no longer conditional, but absolute; and if he do pay 
it, then the pledge is dead to the tenant of the land. JAtt. § 332: Co. 
Lit. 205. 

So long as the estate of the mortgagee continues conditional, that 
is, between the time of the lending the money and the time allotted 
Ibr payment, the mortgagee is called Tenant in Mortgage. Litt. § 
332. But as it was formerly a doubt, whether by taking such estate 
in fee it did not become liable to the wife's dower, and other incum- 
brances of the Mortgagee; though that doubt has been long ago over- 
ruled by our Courts of equity; (see /tost III;) it therefore became 
usual to grant only a long term of years by way of mortgage; with 
condition to be void of repayment of the Mortgage-money; which 
course has been since pretty generally continued; principally because 
on the death of the Mortgagee such term becomes vested in his per- 
sonal representatives, w ho alone are entitled in equity to receive the 
money lent, of whatever nature the Mortgage may happen to be. 2 
Comm. 158. 

Of these Mortgages therefore we see there are two sorts; 1st, Of 
the freehold and inheritaiiCe; and 2dly, Of terms for years. Aladdo.v, 
318, 319. 

1st, Of the freehold and inheritance; and here the antient way was 
to make a charter of feoffment, on condition that if the feoffer or his 
heirs paid the sum to the feoffee or his heirs, he should re-enter and 
re-possess; and sometimes the condition was contained in ihe char- 
ter of feoffment, and sometimes it was defeas*nced by another char- 
ter, as may be seen in the old forms. Maddox^ 318, 319. 

For as a man might annex a condition to his feoffment^ fgr cujus 
eat dare, ejus eat dinfionere^ so he might annex a condition by another 
deed, bearing date, and executed at the same time; for, being exe- 
cuted at the same time, it is really but one and the same disposition, 
yutf incontim nti Jiunt inesse videntiir; but a defeasance or condition 
annexed after the feoffment executed comes too late; because the 
livery coram /laribus attesting the infeudaiion, in which there is no 
condition, the tenant must hold the land according to the tenure of the 
investiture: but rents, annuities or warranties that arc things executo- 
ry, may be defeated by defeasances made at the time of their crea- 
tion, or any time after; because there i^ not any necessity of the no- 
toriety of livery to make an investiture; therefore being created by 
deed only, they may be defeated or destroyed by deed alone. Co. 
Litt. 220, 227. 

These sorts of conveyances were subject to some iticonvenicnces; 
as if the money were not paid at the day, so that the estate became 
absolute, the estate was thenceforth subject to the dower of the feof- 
fee, and all other his real charges and incumbrances; for though it 
the feoffer performed the condition, then he might re-enter, and re- 
possess himself in his former estate, and consequently was in above 
all the charges and incumbrances of the feoffee; yet if he did not li- 
terally perform the condition by payment of the money at the day. 
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thpn the estate was legally subject to the charges aiid incumbrances 
of the feoffee, though tlic money was afterwards paid to, and the 
estate rc-convcyed by the feoffee. Co. Litt, 221, 222. 

But the Courts of Equity, as ihey grew i»i power, have set Uiis 
matter right; and have maintained the right of redemption, not only 
against tenant in dower, und the persons who Ciime in under the kof- 
fee, but even against the tenant by the curtesy, und lord by escheat, 
that arc in tl^e fio^t; becuuse the payment of the money doth, in the 
consideration of equity, put the feoffer in hKUu qiiQ; since ihe lunds 
were originally only a pledge for the money lent. Hard. 465. See 

uoHt HI. 

2d, As to Mortgages by way of creating terms, this was fonnerly 
by way of demise ajid re-demise. As for example; A, borrowed mo- 
ney of B. thereupon would demise the lands u« B. for a term of 
500, kc. years absolutciv , with common covenants against incum- 
brances, and for fartiicr assurance; and then B. wouic!, the day after, 
re-demise to A. for \ \S> years, with condition to be void on non-pay- 
ment of the money at itie di;y to coaie; this manner of 'uoriijaging 
came in after the 21 8. for falsifying recoveries, when there was 
a mi.\ed interest settled in terms for years; and wus esteemed best 
for the mortgiigor, to avoid all maimer of prciensioM Irom the incum- 
brances and dower of the Icotrec in Mortj^ugc; and was reputed best 
for the mortgagee, to avoid the wardship and feu<lal duties of the te- 
nure; and was only inconvenient iji this, that if th^ second deed were 
lost, there appeared to be an absolute term in the morig;.gee. 3 Airw 
Abr. 6J3. 

And this is now the common method, viz, by a demise of tlie land 
for a term, under a condition to be void on the payment of the Mort- 
gage-money and in:ercsL; »md a covenant is inserted at the end of 
such deeds, that, till default shall be made in the paymeitt of the mo- 
ney, that the mortgagor shall receive the rents, issues, and profile 
without account, o ^V*« :y Abr. 633. 

This has been ruk'<l to create a tenancy al will to the mortgagor; 
but if the mortgagor dies, the tenancy at \\ '\\\ is determined till there 
is a receipt of interest from ilie heir, which seems to make him also 
tcriant at will to the mortgagee. Raum. 147. In a late case however 
it was held, that the mortgagor has no inteiest in the j>rcmises but by 
the mere indulgence of the mortgagee; he has not even tiie estate of 
a tenant at will, for he may be prevented from carrying away the 
cm!>lcmenis or ilie croj)s which he himself haih sown. Mqhh v. Gal- 
Lymort y JJougl. 266, (279:) Kerch v. IluU^id. 2 1. See /loat II. 

3d, But now the last and best improvcmerit of Mortg.^ges seems to 
be, that in the Mortgage deed of a term for years, or in the assignment 
thereof, the mortgagor should covenant for himself and his heirs, that 
if default be made in the payment of the uuincy al the day, that then 
he und his heirs will, at the costs of ti»e mortgagee and his heirs, con- 
vey the freehold and inherit«»nce of the moitgaged lands lo the mort- 
gagee ar.d his heirs, or to such person or persons (to prevent merger 
of the term) as he or they shall direct and appoint; for the reversion, 
after a term of years, being of little worth, and yet the mortgagee for 
want thereof continuing but a termor, and subject to forfeiture, &c. 
and not cajiablc of the privileges of a freeholder, therefore where the 
mortgagor cannot redeen) the land, it is but reasonable the mortga- 
gee should have liie whole interest and inheritance of it, lo dispose 

as absolute owner. 3 J^'eiv Abr. 633. 
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II. Whateveu clauses or covenants there are in a conveyance, 
thoui!;h they seem to import an absolute disposition or conditional 
purchase, yet it", upon the whole, it appears to have been the inten- 
tion of the parties, that such conveyance should only be a Mortgage, 
or pass an estate redeemable, a Court of Equity will always construe 
it so. I rc^Ti. 183, 268, 394. And the mortgajijor should be allowed to 
redeem, notwithstanding any condition that it should, in any future 
event, operate as a purchase. 2 yem. 84: I fern. 488. 476: 1 C/i. Ca. 
I: J'inch. Rt'fi. 376. But see 1 P. Wmn. 268: 2 Jfk. 494: Taahurgh v. 
Ecclin^ Bro. F. C: and Powell on A/ortgages, 31. A Mortgage will 
not however be easily picsumed, against an absolute conveyance, 
especially if the possession has gone along with the conveyance. For- 
rtsf. 61 . But parol evidence is admissible to shew or explain the real 
intention and purpose of the parties, though the conveyance be abso- 
lute. See Pre. Ch. 526: 2 .Ilk. 98: 3 Jfk. 388. 

Where the condition of a Mortgage is, that the mortgagor should 
redeem during his life, or that the mortgagor, and the hcii-s of 
his body, should redeem, yet equity will admit the general heir of 
such mortgagor to a redemption; because this can be no purchase, 
since there is a clause of redemption'; and when the land was origi- 
nally only a pledge for money, if the principal and interest be offer- 
ed, the land is free; and it would be very hard, that it should be in 
the power of the scrivener, or griping usui^r, by such impertinent 
restrictions, to elude the justice of the Court. 1 Vern. 33, 190: 2 
Chan. Ca. 147. 

But if a man borrows money of his brother, and agrees to make 
him a Mortgage, and that, if he has no issue male, his brother should 
have the land; such an agreement, made out by proof, will be decreed 
in equity. 1 Vern. 193. 

.•i. in consideration of 1000/. made an absolute conveyance to B. 
of the reversion of certain lands after two lives, which, at the time, 
were worth little more; and by another deed of the same date, the 
lands were made redeemable any time during the life of the grantor 
only, on payment of lOOOA and interest; ^V. died, not having paid the 
money; and it was held by Lord K. A'ottinghaut^ that his heir might 
redeem, notwithstanding this restrictive clause, and that it was a 
rule. Once a Mortgage, and always a Mortgage; and that B. might 
have compelled yl. to redeem in his life-time, or have foreclosed him; 
but, on a re-hearing. Lord jYorth reversed the decree on the circum- 
stances of this case; for it appeared by proof, that y/. had a kindness 
for B. and that he married his kinswoman, which made it in the na- 
ture of a marriage-settlement: he likewise held, that B. could not have 
compelled yi. to redeem during his life, which made it more strong. 
I Vern. 7, 192, 214, 232: 2 Vrni. 364. S. C. where it is said, tliat 
Lord Xorth^a decree was affirmed in the House of Lords, bee also 
JIard.SW. 

If j1, mortgage lands to B. worth 15/. fier ann. for securing 200/. 
and at the same time B. enters into a bond, conditioned, that if the 
200/. and interest is not paid w ilhin a year, then he to pay j1. his ex- 
ecutors or administrators, the further sum of 78/. in full for the pur- 
chase of the premises. Sec. and . /. dies within the year, and the money 
is paid the next day after, the Mortgage is forfeited to his iidminis- 
trator; yet y/'s heir may redeem paying the 200/. and likew ise the 
78/. that was paid to the administrator. 1 Vern. 488. 
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So where A. for 550/. made an absolute assignment ol a church 
lease for three lives to B. and B. by writinj^ under his hand ap;reed, 
that if ^. paid 600/. at tlie end of the year, B. would convey; B. died, 
leaving C. his son and heir; two of the lives died, and the lease was 
twice renewed by C. and his father; and though it was near twenty 
years since the conveyance was made, yet the Master of the Rolls 
decreed a redemption on payment of 550/. and the two fines. 2 
Yern. 84, 

A. lends money to B. to carry on certain buildings, and takes a 
Mortgage from him to secure 1600/. with interest; and by another 
deed, executed at 'the same time, takes a covenant from B. that he 
should convey to him, if he thought fit, ground-rents to the value of 
1600/. at the rate of 20 years* purchase; and on a bill brought to re- 
deem, the Master of the Rolls decreed a redemption on payment of 
principal, interest, and costs, without regard to that agreement, but 
set aside the same as unconscionable; for a man shall not have inte- 
rest for his money, and a collateral advantage besides for the loan of 
it, or clog the redemption \nth any by -agreement. I Vcrn. 520. 

JBut though these and such like restrictions are relieved against, to 
make them answer the primary intention of the parties; yet if A. on 
u Mortgage lends money at 5/. f^cr cent, but agrees in the deed, that 
if the money were paid within three months after it became due, that 
h« would accept of 4/. fitr cent, and the mortgagor neglects to pay 
the interest within the time, equity will not relieve him, but he must 
pay 5/. iter cent, for though the Court relieves against unreasonable 
penalties, yet this is not so, for the mortgagee might have refused to 
lend his money under 5/. ptr cent. Preced. Chanc. 150: 1 P. IVm. 
653. fiost, \\\. ad Jintrn. 

So if the mortgagee devises that the mortgagor should be remitted 
part of his Mortgage-money, j)rovided he pays the principal and in- 
terest within three days after his decease; if the condition be not per- 
formed, the remittance is lost; because, being a voluntary bounty, and 
not ejc dcbito juatititt^ the parly must take it as it is limited, for cujun 
eat darcy rjtu est dis/ionere; and the Court cannot relieve in this case, 
after the day. 1 C/ta. Ca. 52. 

But where in a Mortgage there was a proviso, that if the interest 
was behind six months, that then the interest should be accounted 
principal, and cany interest; this by Lord Con'/irr was decreed to be 
a vain clause, and of no use; and he said, that no precedent had ever 
carried the advance of interest so far, and that an agrcenient made at 
the time of the Mortgage, will not be sufficient to make future inte- 
rest principal; but, to make interest principal, it is requisite that in- 
terest be first gix)wn due, and then an agreement concerning it may 
make it principal. 2 Sa/i-. 499. 

The mortgagor, before forfeiture, and whilst it remains uncertain, 
whether he will perform the condition at the time limited or not, hath 
the legal estate in him; also after forfeiture he hath an equity of re- 
demption; so that he is still considered as owner and proprietor of 
the estate, until the equity of redemption be foreclosed; therefore 
may make leases or any settlement thereof, which will bind his equi- 
ty of redemption. (But they vill not bind the Mortgagee, unless he 
is a party to the lease, Sec.) See ante I. 

It is said that a tenant in tail of an equity of redemption may de- 
vise it for the payment of debts. 1 rent. 41. 
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If a man mortgages his land, and (as is usual) still continues in 
possession, and levies a fine, and five years pass, yet the mortgagee 
is not barred; for though the mortgagee be in reality out of posses- 
sion, yet when that is done by consent of both parties, and the nature 
of the contract requires it should be so, while the interest is paid, it 
is against the original design of the contract, that any act of the 
mortgagor (except the payment of the money) should deprive the 
mortgagee of his security; and is no less than fraud, which the law 
will not countenance. I Sid. 460: 1 Ten/. 82: Carth. 101, 414: 2 
Ked. 522. 

As the mortgagor, bewg considered only as tenant at will (or ra- 
ther like a tenant at will) to the mortgagee, cannot, by his act, defeat 
the interest of the mortgagee, otherwise than by payment of the 
Mortgage-money; so neither can the mortgagee defeat the mortga- 
gor of his equity of redemption; therefore if a mortgagee in fee suf- 
fers a recovery, this, even at law, shall not bind the mortgagor's right 
of entry, upon performance of the condition; but if the mortgagor 
had been a party to the recovery, then his right had been bound, not 
only on account of the recompcnce in value, but because he is^estop- 
ped by the recovery to claim the land against the recoveree or his 
heirs, when he was called in, before the judgment given, to defeat 
his title, and could not do it. Fa/m. 135: Ci'o. Jac. 593. 

So if a mortgagee be disseised, and the disseisor levies a fine, and 
five years pass after the proclamations, though the mortgagee is here- 
by burred, yet if the mortgagor p^ys or tenders his money, he hi.s five 
years to prosecute his right, by the second saving in the statute 4 
Hen. 7. c. 24, because his title did not accrue till payment of the 
money. Flow. 373. a. See title Junes. 

As to the nature of the esutes of the mortgagor and mortgagee; 
it seems to be at length settled, that as the mortgagee is considered 
as holding the estate, merely in the nature of a pledge or security 
for payment of his money, a Mortgage, though in fee, (the legal 
estate in which descends to the heir at law,) is considered, in equity, 
•my us personal estate. Fonhl. Trtul. E(j. lib. 3. r. 1. § 3 & 13, in n. 

Hence as the mortgagor, till the equity of redemption be fore- 
closed, is considered as owner of the land, it was ruled, where a bill 
for redemption was brought against a mortgagee in possession, and a 
decree accordmgly, that the mortgagee, before the account taken, 
having presented lo a cnurch that became void, should revoke his 
presentation, and present such a person as tbc mortgagor or his 
venaee (he having contracted to sell) should appoint. Preced. Chanc. 
71:2 Kcrw. 401. So even though nothing but the advowson is mort- 
gaged, and tlu deed contain a covenant that on any avoidance the 
mortgagee snouid present. 3 j^tk. 559. For, in such case, though the 
presentation is not deemed the subject of value, and therefore cannot 
be brought into the account, it might be a benefit beyond the secu- 
ring of the principal debt and lawful interest thereon; which decision 
over-rules that in 2 P. IVma. 403. The mortgagee may however 
grant leases ot the premises, and avoid such leases as have, since his 
Mortgage, been granted without his consent by the mortgagor. 
Treat. li^. lib.o c. I. § 3. 

As to the estate of the mortgagor, though formerly doubted whe- 
ther he had more than a right of redemption, it is now established 
that he hath an actual estate in equity, which may be devised, grant- 
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ed, and entailed, and of which there is a /tosseaaio/rairis, and a tenan- 
cy by the curtesy. 1 Jtk. 605. 

By ^fui. 7 li . 3. f. 25, it is enacted, « That no person or persons 
ihall be allowed to have any vote in election of members to serve in 
parliament, for or by reason of any trust-estate or Mortgage^ unless 
such trustee or morty:agce be in actual possession, or receipt of the 
rents and profits of the same; but that the niorijjagor, or cestui que 
trust in possession, shall and may vote for the same, notwithstanding 
such Mortgage or trust." 

And by 9 c. 5, which requires, that knights of the shire 
should have 600/. /irv onn. and even- other member 300/. per ann. it 
is enacted, " That no person shall be qualified to sit in the House of 
Commons, within the meaning of the act, by virtue of any Mortgage 
Avhereof the equity of redemption is in any other person; unless the 
mortj^ai^ee shall have been in iK>sscssion of the mortgaged premises 
for seven years before the time of election.*' 

III. As soon as the estate is created the mortgagee may immedi- 
ately enter on the lands: but is liable to be dispossessed, upon per- 
formance of the condition by payment of the Mortgage-money at the 
day limited. And therefore the usual way is to agree that the mort- 
gagor shall hold the land till the day assigned for payment; when, in 
case of failure whereby the estate becomes absolute, the mortgajjee 
may enter u[>on it, and take possession without any possibility at lavf 
of being afterwards evicted by the mortgagor, to whom the land is 
now for ever dead. But here the Courts of Equity intcq)ose, and 
though a Mortgage be thus forfeited, and the estate absolutely vested 
in the mortgagee, at the Connnon Law, yet they will consider the 
real value of the tenements, compared with the sum borrowed; and 
if the estate be of greater value than the sum lent thereon, they will 
allow the mortgagor, at any reasonable time to recall or redeem his 
estate, paying to the mortgagee his principal, interests, anc' expenses. 
And by star. 7 Gto. 2. c. 20, after payment or tender by the mortga- 
gor of principal, interests, and costs, the mortgagee can maintain no 
cjcctinent, but may be compelled to re-assign his securities. See the 
statute at length, /;o<y/. at the end of this division. 

This reasonable advantage, allowed to mortgagors, is called The 
Equity of Rcdemjitioji: and this enables a mortgagor to call on the 
mortgagee, who has possession of his estate, to deliver it back, and 
account for the rents and profits received, on payment of his whole 
debt and interest; thereby turning the moriuum into a kind of vivum 
vadium. But on the other hand, the mortgagee may either compel 
the sale of the estate in order to get the whole of his money imme- 
diately; or else call upon the mortgagor to redeem his estate pre- 
sently, or in default thereof to be for c\cv foreclosed from redeeming 
the same; that is, to lose his equity of redemption without possibility 
of recall. It is not, how ever, usual for mortgagees to take jxjssession 
of the mortgaged estate, unless where the security is precarious or 
small, or where the mortgagor neglects even the payment of interest; 
when the mortgagee was frequently obliged to bring an ejectment 
and take the lands into his own hands, in the nature of a pledge, or 
the pignujt of the J^oman law already alluded to; antc^ I. But it has 
now been determined that the mortgc^ee is not obliged to bring an 
ejectment to recover the rents and profits of the estate; for where 
there is a tenant in possession by a lease prior to tlie Mortgage, the 
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mortgagee may al any time j^ivc him notice to pay the rent to him, 
and he may distrain for all the rent which is due at the time of the 
notice, and also for all that accrues afterwards. Moss v. GuUimorr^ 
Douir. 266, (279). Sec Trraf. Juj. lib. 5. c. I. § 8, in n. 

In general, if the mortgagee has been 20 years in possession, the 
Court of Chancery, in conformity to the time of bringing an ejeci- 
ment, will not permit a mortgagor lo redeem; unless during part of 
the time such mortgagor has been an infant or a married woman; or 
unless the mortgivgce admits he holds the estate as a Mortgage, or 
there is some other special circumstance which forms an exception 
to the general rule. 1 Kq. Mr. 313, B: 2 Bro. C. H. 399. See 7'rcai. 
Eq.lih. 3. c. l.§ 7. 

Where two different estates are mortgaged by the owner to the 
same person, one cannot be redeemed without the other, jimbl. 733. 
So of other securities given by the mortgagor to the mortgagee. Sec 
Treat. K(j. lib. 3. c. 1. § 9. 

Although, after breach of the condition, an absolute fcc-simplc is 
vested at Common Law in the mortgagee: yet a right of redemption 
being still inhci'cnt in the land, till the equity of redemption be fore- 
closed, the same right shall descend to and is vested in such persons 
as have a right to the land, in case there had been no Mortgage or 
incumbitmce whatsoever; and as an equitable performance as efi'ectu- 
ally defeats the interest of the mortgagee, as the legal performance 
doth at Common Law, the condition still hanging over the estate, till 
the equity is totally foreclosed; on this foundation it hath been held* 
that a person who comes in under a voluntary conveyance, may re- 
deem a Mortgage; and though such right of redemption be inherent 
in the land, yet the party claiming the benefit of it, must not only set 
forth such right, but also sliew that he is the person entitled to it- 
Hard. 465; 1 Vrrn. 182. 193. 

The right of redemption is not confined to the mortgagor, hiii 
heirs, executors, assignees, or subsequent incumbrances; but ex- 
tends to all persons claiming any interest whatever in the premises 
as against the mortgagor; therefore a person claiming under a deed 
void (as being voluntary) against a subsequent mortgagee, may re- 
deem; for the deed, liiough void as to the moitgagee, is binding on 
the mortgagor. 1 Ch.Ca.59: 1 Trr??. 193. ►'/^/or/'/or/ may any person 
who has acquired for valuable consideration an interest in tlie land; 
as a tenant under the mortgagor; or a judgment-creditor having pre- 
viously sued out a writ of execution; or a tenant by clt (;it^ statute- 
merchant, or staple, or tenant by the curtesy, or in dower; or a joint- 
ress; the Crown may also redeem estates mortgaged, and afterwards 
forfeited by the treason. Sec. of the mortgagor. Treat. Juj. lib. 3. c. 1. 
§ 8, in 71. and the authorities tliere cited. 

As the heir at law is regularly entitled to the benefit of redemp- 
tion, he is also entitled to the assistance of the personal estate of the 
mortgagor for that purpose; according to the doctrine established in 
the Courts of Equity, that the personal estate, in the hands of the 
executor, shall be employed in ease of the heir, by whatever means 
the heir becomes indebted as heir; for the personal estate having re- 
ceived the benefit by contracting the debt, the real is considered only 
as a pledge for it; according to the common rule, Qui urntit commo- 
(turn scntiri debet ^ onus. Tree. Chanc. 477. See Treat. F.q. lib. 3. r. 
2. § 1: and this Dictionary, title Executor V. 6. 

Vol. IV. 2S 
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And on this foundation it hath been frequently held, that if a man 
mortp^age lands, and covenants to pay the money, and dies, the per- 
sonal estate of the mortgu^ijor shall, in favour of the heir, be applied 
in exoneration of the Mortj^agc. 2 Salk. 449. 

Also it is held by some opinions, that this benefit shall not only 
extend to the heir at law, or harea natus, but also to an hares factua; 
irom a presumption, that it is the intention of the testator, that he 
should have all the piivileges of the haren natus-: and it lias been 
even held, that an ordinary devisee shall have this benefit; 1 f^ern. 
37; but as to this last point it hath been held otherwise; and that if a 
man mortgages his lajid, and devises it to J. .V. or J. for life, the re- 
maijidcr in fee, to /i. that there the charge doth pass with the estate, 
there appearing no intention of the testator, that he should have it 
discharged. 2 C/tan. Ca. 84: 1 Chan. Ca. 271. This distinction, how- 
ever, between an h^res factua and a particular devisee, has been long 
since over-ruled, and the opinion in I Vim. 37. is now established 
law. 2 jrJtk. 436. And the devisee of a particular estate shall not only 
have his devised estate exonerated out of the personal estate, but if 
there be another estate expressly devised for payment of debts, and 
the personal estate be excepted or exhausted, he may also resort to 
such devised estates; and that although the particular estate devised 
to him he devised subject to the incumbrances thereon. 2 P. Wm. 
385. So if the personal estate be exempt or exhausted, and there be 
no real estate expressly devised for payment of debts, but there be a 
descended estate, the devisee of a particular estate shall have it ex- 
onerated out of the descended estate. 2 jitk. 430. See title Executor 
V. 6. 

So if the mortgagor conveys away the equity of redemption, the 
purchaser shall not have the benefit of the personal estate, but must 
take it cum om re. 2 iialk. 450: I Vern. 37. 

It has likewise been held, that the heir of the mortgagor, shall have 
the benefit of the personal estate to pay off the Mortgage, though 
there be no covenant in the Mortgage-deed for the payment thereof; 
because the Mortgage-money is a debt whether there be any express 
c ovenant for the payment of it or not. 2 Salk. 449: 1 rtrn. 436: 
Prrced. Chanc. 61: Because the personal estate received the benefit. 

But where a Mortgage in fe e was made redeemable at Mich. 1702, 
or any other Mich, day following on six months* notice; and there 
was no covenant for payment of the Mortgage-money; it was held by 
Lord Chancellor Coii Arr, that the mortgagor having devised his per- 
sonal estate to hii wife and daughter, and having during his life paid 
the interest of the Mortg-age, the perbonal estate should not be appli- 
ed in ease and exoneration of the real estate for the benefit of the 
heir at law; for, being no covenant for paying of the money, there 
was no contract at all between them, neither express nor implied; 
nor would any action lie against the mortgagor to subject his person, 
to compel him to pay this money; but this was in nature of a condi- 
tional purchase, subject to be defeated on payment by the mortgagor, 
or his iieirs, of the sum stipulated between them, at any Mich, day, 
at election of the mortgagor or his heirs; for here was an everlasting 
subsisting right of redemption, descendible to the heirs of the mort- 
gagor, which could not be forfeited at law like other Mortgages; 
therefore there could be no equity of redemption, or any occasion for 
the assistance of this Court; but the plaintiffs might, even at law. 
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defeat the conveyance, by performing the terms and conciiiions of il; 
which were not limited to uny purlicular time, but might be perform- 
ed on any Michaelmas day, to llie end of the world; and since there 
was no covenant or coniruci, either express or implied, to charge the 
pei-sonal estate of the mortgagor, he thought there was no reason to 
lay the load of this debt upon that which was given to other persons. 
Preced. Chanc. 423: 2 Vvrn. 701. 

There is one case in which the Legislature has thought proper to 
take from the mortj^ugor the equity of redemption, and to give the 
mortgagee an absolute estate in the land; that is, where the former 
is guilty of a fraud upon the latter by concealing prior incumbrances. 
For by stat. 4 5 ^ M. r. 1 6. it is enacted, that if any person shall 
borrow any money, and for payment thereof, or for any other valuable 
consideration, shall voluntarily give a judgment, statute, or recogni- 
zance, and shall afterwards borrow any other sum of another, or for 
other valuable consideration become indebted to such other, and for 
securing the repayment and discharge thereof shall mortgage lands, or 
any part thereof, to the second lender, Sec. or to any other in trust for 
or to the use of such second lender. Sec. and shall not give notice to 
the said mortgagee, of such previous judgment, S:c. in writing, un- 
der his hand, before the execution of the said Mortgage or Mort- 
gages; unless such mortgagor or his heii s, upon notice given by the 
mortgagee, his heirs, &c. in writing, Sec. attested by two witnesses, 
of any such former judgment. Sec. shall within six months pay off the 
said judgment. Sec. and all interest and charges, and procure the same 
to be vacated. Sec. ilien the mortgagor or his heirs, Sec. shall have no 
benefit or remedy against the said mortgagee or his heirs, See. in 
equity or elsewhere, for redemption; but the mortgagee shall hold the 
lands. Sec. for such estate and term as was granted to the mortgagee, 
a^ -.inst the mortgagor, and all persons claiming under him, freed 
from equity of redemption. Sec. 

And if any person who shall once mortgage lands for valuable con- 
sideration, shall again mortgage the same lands or any part thereof, 
to any other person for valuable consideration, (the fomier Mortgage 
being in force,) and shall not discover to the second mortgagee, the 
former Mortgage, in writing under his hand, such mortgagor, his 
heirs. Sec. shall have no relief or equity of redemption against the se- 
cond or after mortgagee. Sec. And such second or third mortgagees 
may redeem any former Mortgage, upon payment of the principal 
debt, interest, and costs of suit, to the proper mortgagee. Sec. 

But the statute does not bar any widow of any mortgagor from her 
dower, who did not legally join with her husband in such Mortgage, 
or otherwise lawfully exclude herself. 

It hath been held, that this statute extends to assignees of a mort- 
gagee; and that if a man mortgages certain lands to one man, and 
mortgages those lands r^ith some othtra to another, though this seems 
to be a case omitted out of the above statute against clandestine 
Mortgages; yet if it appears to be a contrivance to evade it, as if an 
;irre or two of land were only added, this will not exempt it; also a 
person, who will take advantage of the statute, must be an honest 
morJgagec; therefore, if a man has used any fraud or practice in ob- 
taining a second Mortgage, he shall not have the benefit of the sta 
tute. 2 Vern. 539, 590. 
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It has been sukl lo be an established rule of equity, that a second 
luortga^ec w/io has the tidt -di'tita witliout notice of any prior incum- 
brance, shall iu all cases be picfcncd; because if a moitjijagec lend 
money upon real property without taking the title deeds, he enables 
Ihe mortgagor to coniniii a fraud. 1 Term Reft. 762. But Lord Thur- 
low C. afterwards obscr^td upon this, that he did not conceive that 
the not taking the deeds was alone sufficient to postpone the first 
mortgagee; il it were so, there could be no such thing as a Mortgage 
of the reversion; and he held, that a second mortgagee in possession 
of the title deeds was preferred only in cases where the first had been 
guilty of fraud or gross negligence. 2 Bro. C. li. 632. It seems how- 
ever, that fraud or gross negligence would be presumed, unless the 
luortgagce could shew thai it was impossible for him to obtain pos- 
session of the title deeds, or that he had used the due and necessary 
diligence for that purpose. 2 Comm. 160, in w. See Treat. E(j. lib, I. 
r. 3. § 4; where the rule of equity is thus stated on the ground of a 
solcnm judgment in the Court of Exchequer; " that nothing but a 
\oIuntary, distinct, and unjustifiable concurrence on the part of the 
fu St mortgagee, lo the njortgagor's retaining the title-deeds, shall be 
a reason for postponing his priority.'* 

Whatever may be the valtie of the estate, it is of great importance 
lo those who lend money upon real security, to be certain that there 
is no prior Mortgage upon the estate; for it has been long settled, 
that if a thiixl mortgagee, wlio at the time of his Mortgage had no 
notice of the second, purcliases the first mortgagee, even pending a 
bill filed by the second to redeem the first, both the first and third 
Mortgages shall be paid out of the estate before any share of it can be 
appropriated to the second; the reason assigned is, that the third, by 
thus obtaining the legal estate, has both law and equity on his side, 
which supersede the mere equity of the second. And even Ltyd 
Ilule held it right that the third, should thus seize what he called 
tabula iu naufragrio^ a plank in the shipwreck, and so leave the se- 
cond to perish. See 2 r^/rr. 3Z7: I C. C. 162, 36, 149. But an\ong mort- 
gagees where none has the legal estate, the rule in equity is f/ui /uior 
est tempore fiotior i f.t jure. 2 P. U'wft. 491: I Bro. C. R. 63. See also 
2 Vern. 81, 29, 525: 2 Jtk. 52, 347. If however the second or mesne 
incumbrancer has obtained a decree for an account, a subsequent in- 
cumbrancer cannot, by buying in the first incumbrance, defeat the 
effect of such decree. 3 Jtk. 809, See Fonhlant>u< *>i Tnutijie o/Jiqui- 
ft/y lid. I. r. 4. § 25. Some reflections have been made by Mr. C/irw- 
/lan on the above doctrine, 2 Comm. 1 60, in n; but it seems perfect- 
ly consistent with the maxim of law, rigilitantibus nan dormicn:ibus 
jicrvit lex. See Treat. Ef;. lib. 3. r. 3. § 1. 

It is well observed by Black-tone, that in GlanviCs time, when the 
universal method of conveyance was by livery of seisin, or corpoial 
tradition of the lands, no gage or pledge of lands was good, unless 
possession was also delivered to the creditor, for whicli the reason 
given is, to prevent subseqtient and fraudulent pledges of the same 
land. Giunv. lib. 10. c. S. And the frauds which have arisen, since 
ihe exchange of those public and notorious conveyances for more pri- 
\atc and secret bargains, has well evinced the wisdom of our anlicnt 
law. 2 Comtn. c. \O.Ji. 160. 

The Slat. 7 Geo. 2. c. 20, before alluded to, enacts, That where any 
action shall be brought on any bond for the payment of the money 
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secured by Mortgage, or performance of the covenants therein con- 
tained; or where any action of ejectment shall be brought by any 
mortgagee. Sec. for the recovery of the possession* and no suit shall be 
then depending in equity, for foreclosing or redeeming such mortga- 
ged Iduds; if the person having right to redeem shall appear and be- 
come dclendani in such action, and shall, at any time pending such 
action, pay unto such mortgagee, or in case of his, her, or their re- 
fusal, shall bring into court where such action shall be depending, 
all the principal money and interest due on such Mortgage, and also 
all such costs as have been expended in any suit at law or in equity 
upon such Mortgage, (such money for principal, interest, and costs, 
to be ascertained and computed by the Court where such action is or 
shall be depending,) the moneys so paid, Sec. shall be deen\ed and ta- 
ken to be in full satisfaction and discharge of such Mortgage; and 
the Court shall discharge every such mortgagor or defendant of and 
from the same accordingly; and shall, by rule of the same Court, 
compel such mortgagee, at the costs of such mortgagor, to assign, 
surrender, or re-convey such mortgaged lands, and deliver up all 
deeds, Sec. relating to the lille. 

And that w here any bill or suits shall be filed, or brought in equi- 
ty by any person having or claiming any estate, right or interest in 
any lands, Sec. by virtue of any Mortgage to compel the defendant to 
pay the plaintift' the principal money and interest, together with any 
sum due on any incumbrance or specially, charged or chargeable on 
the equity of redemption; and in default of payment to foreclose such 
defendant's right of equity of redeeming such mortgaged lands, Sec. 
upon his admitting the right and tiile of the plaintiff, such court of 
equity shall, at any time before such suit shall be brought to hearing, 
make such order or decree therein, as it might or could have made 
therein, in case the same had been regularly brought to hearing; and 
all parties to such suit shall be bound by such order or decree, to all 
intents and purposes, as if the same had been n^ade at or subsequent 
to the hearing of the cause. 

This act not to extend to any case, where the person against whom 
the redempiion shall be prayed, shall (i>y writing under his hand, or 
the hand of his uttorney, Sec. to be delivered, before the money shall 
be brought into Court at law, to the attorney or solicitor lor the other 
side) insist either that the party praying a redemption has not a right 
to redeem, or that the premises are chargeable with other or diffe- 
rent principal sums than what appear on the face of the Mortgage, 
or shall be admitted on the other side; nor to any cause where the 
rivjfht of redemption to the mortgaged lands shall be controverted or 
questioned, by or between different defendants in the same cause; nor 
shall be any prejudice to any subsequent mortgagee, or subsequent 
incumbrancer. 

It was heretofore held, that if a contract were made in Rngland for 
a Mortgage of a plantation in the IVfst Indrt/ty no more than legal 
interest might be paid; and that a covenant in such Mortgage for 
payment of 8 /icr cent, interest would be within the statute of usury, 
notwithstanding this were the rate of interest where the lands lay. 
But now this point is settled by sfa(. 14 Geo. 3. r. 79. § 2; which 
enacts, " that none of his Majesty's Subjects in Great Britain, shall 
bo subject or liable to any of the penalties or forfeitures inflicted by 
atat. 12 ,inn. er. 2. c. 16, against usuiy, by receiving or taking intc- 
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rest for any sum or sums of money really and bona Jidc lent on any 
Mortgage, 8cc. of lands in Ireland^ or in the colonies or plantations 
in the Went Indies^ securities for which are made and executed in 
(ireat Britain; so as the interest so to be received or taken do not ex- 
ceed the rate of six /tcr cent. Sec Poivetl on Mortgages^ v. 2. c. 5. 
and also 13 Geo.' 3. c. U. as to Mortgages of Estates in the 
West India Colonies, and the mode of proceeding to enforce the 
same. 

A distinction is made in Chancer)- between an agreement, thatth« 
interest shall be raised, if not punctually paid, and for abatement 
thereof upon punctual payment. For in the former case it is consi* 
dcred as a firnulty which the Courts of Equity will relieve against: 
but in the latter as a condition^ which must be strictly adhered to; in 
which case the debtor cannot have relief in equity after the day of 
payment elapsed; because the abatement is to be upon a condition 
which is not performed. 3 Burr. 1374, 5. 

If the mortgagee assign the Mortgage, with the concurrence of the 
mortgagor, all money really and bona Jide paid by the assignee, that 
was due to the mortgagee, shall be considered as principal, and the 
assignee shall have interest upon the interest then due, and paid by 
him, as well as upon the principal originally lent. 2 Ch. Ca. 67, 68, 
258: I Vern. 169: 2 Fern. 135. As to the other cases in which inte- 
rest shall become principal, sec Powell on Mortgagesy ii. c. 5. 

A remainder-man can force the tenant lor life to keep the interest 
down it the land be charged; but cannot directly compel him to re- 
deem, though indirectly he may, by purchasing in the Mortgage; 
when the tenant for life must pay one third, or part with the posses- 
sion. Refi. F.q. 69. 

Eor further matter relative to Mortgages, see Powell on Mart- 
gagea: Bac. ^br. Vin. jfbr: Treat. Eg: and Com. Dig. 

MORTGAGOR, Is he who mortgages or pawns the lands; as he 
to whom the mortgage is made is called the Mortgagee. 

MORTll, Murder; Sax. worthy death, Morthlaga^ a murderer or 
nianslayer. Morth-luge^ homicide or murder, 8cc. 

MOKTITIVUS, Dead of the rot, applied to sheep and lambs. 
Mon. Angl. ii. 114. 

MORTMAIN, nxanus mortuoy from the Fr. worr, mors and maine, 
manus — Cowell^ Skene^ I/ottoman.'] An alienation of lands and tene- 
ments to any guild, corporation, or fraternity, and their successors, 
as bishops, parsons, vicars, Sec. which could never be done without 
the King's license, and that of the lord of the manor, or of the King 
alone, if it be immediately holden of him. The reason of the name 
may be deduced from hence; because the services, and other profits 
due, for such lands, as escheats, &cc. should not without such license 
come into a dead hand, or into such a hapd as it were dead, and so de- 
dicated unto God, or pious uses, as to be abstractedly different from 
other lands, tenements, or hereditaments, and never to revert to tlic 
donor, or any temporal or common use. Magna Carta^ c. 56. 

Polydore Hrgil, in the seventeenth book of his CArowic/M, mentions 
this law, and gives this reason of the name; /it legem hanc mannm 
morttiam vocarun/y quod res semel data collvgiis sacerdofumy noti 
utique rursus xniiderentur vclut mortux, hoc est, usui aliorum morta* 
Hum in fier/ietuum adefit^t essent. l.cx diligeyitur sm'atury sicy ut ni- 
hil fioftseasioyium ordini sacerdotali a quoquam defury nisi regis per* 
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ttthau; but the statutes of Mortmain are in some manner abridged 
by Stat. 39 Eliz. c. 5, by which the gift of lands, 8ic. to hospitals is 
permitted, without obtaining licences in Mortmain. But see /lost. 

Hottoma/i, in his Commentaries, De verbis Feudalibus^ verbo Ma- 
nua mortuoy hath these words; Manus mortua locatio eet^ gutr usur/ia- 
tur de lis, </uorum /iosf:e.<tsio ( ut ita dicarn ) immortalia est^ quia 7iun- 
(jiiam haredem habere desinunt: Qua de causa res nunquam ad /iriorem 
dominum revcrtitur^ nam manus firo fiosseasione dicitur mortua /ler 
anti/i/irasin pro immortally Sec. Petrus Belluga in apeculo Principum^ 
fol, 76. Jus amorlizationis eat licentia capiendi ad inanum mortuam: 
to the same cfiect read Casaan. de Consuet. Burgund. p. 348, 387, 
1183, 1185, 1201, b'c. Skene de verb, aignif, saith, Dimittere tvrran 
ad maTium mortuam eat idem atque dimitter" ad muttitudinem aive uni- 
veraitatemy qu<v nunquavi moritur^ idque per antiphraainy aeu d con- 
tratio aenauy because commonalties never die. CoiocU. 

IVilUam the Conqueror demanding; the cause why he conquered 
the realm by one battle, which the Danes could not do by many; Pre- 
dericky abbot of St. .4lban\sy answered, that the reason was, because 
the land, which was the maintenance of martial men, was given and 
converted to pious employers, and for the maintenance of holy vota- 
ries: to which the Conqueror said, that if the clergy were so strong, 
that the realm were enfeebled of men for war, and subject by it to 
foreign invasion, he would aid it. Therefore he took away many of 
the revenues of the abbot, and of others also. Sy/fct/. 418, A. See 1 
Inat. 2: 2 Inst. 75. 

The foundation of all the statutes of Mortmain was Magna Carta. 
By c. 36, it is declared, " That it shall not be lawful for any to give 
his lands to any religious house, and to take the same land again to 
hold of the same house, Stc. upon pain that the gift shall be void, and 
the land shall accrue lo the lord of the fee." This statute is inter- 
preted to extend to lairds which a religious house kept in their own 
hands, though they gave them not back again to hold of the same 
house. 2 In.Ht. 75. 

But ecclesiastical persons found means to creep out of the statute, 
by purchasing lands bolden of themselves, or by making leases for a 
long term of years, Sec. wherefore by stat. 7 F.d. 1, commonly called 
the Statute of Mortmain^ or de religioaiay no persons religi(Ais or 
others whatsoever, shall buy or sell any lands or tenements, or under 
the colour of any gift or lease, or by reason of any other title, receive 
the same, or by any other craft shall appropriate lands in anywise to 
c ome into Mortmain, on pain of forfeiture; and within a year after the 
alienation, the lord of the fee may enter; and if he do not, then the 
next immediate lord, from time to time, may enter in half a year; 
and for default of all the lords entering, the King shall have the lands 
so alienated forever, and may enfeoff others by certain services, Sec. 

As this statute extended only to gifts, alienations. Sec. made be- 
tween ecclesiastics and others, they found out an evasion also of this 
statute; for pretending a title to the land which they meant to gain, 
they brought a feigned action against the tenant of the land, and he, 
by consent and collusion was to make default, and thereupon they re- 
covered the land, and entered by judgment of law: so that the statute 
JTest. 2. 13 Ed. I. c. 32, was thought necessary; by which it is to be 
inquired by the country whether the demandant had a just title to the 
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land; and if so, then he shall recover seisin; but if otherwise, the lord 
of ihc fee shall enter, Sec. 

And by .Stat. 3 t Kd. l.st. 3. lands shall not be alienated in Mort- 
main, where there are mean lords, without their consent declared 
under hand and seal; nor shall any ihinij pass where the donor re- 
serves nothing to himself. 

Notwiihstandirjti: all these statutes, ecclesiastical persons (not being 
able to get lands, b) purchase, gift, lease, or recovery) procured lands 
to be conveyed by fcoftnient, or in other manners, to divers persons 
and iheir heirs, to the use of them and their successors, whereby 
they took the profits. 2 Innt. 75. To bar this, the stat. 15 /?. 2. c. 5, 
was made, which statute enacts, " that no feoffment, 8cc. of any lands 
and icnemcnts, advowsons or other possessions, to the use of any 
spiri.ual persons, or whereof they shall take the profits, shall be made 
witliout licence of the Kinj^, and of the Lords, Ecc. upon pain of for- 
feiture." And by sfai. 23 H. 8. c. 10, against superstitious uses, for- 
feitures, fines, recm'eries, grants, devises, &c. of lands, in trust to the 
use of any parish church, or to have peipelual obits, or a continual 
service oi a priest for ever, or for sixty years. Sec. to the prejudice of 
the King and other lords, as in case of lands alienated in Mortmain, 
shall be void: though this last act extends not to corporations, where 
there is a custom to devise lands in Mortmain; as in London^ a free- 
man that pays scot and lot, may devise all his lands, in the city, in 
Mortmain, without license. 1 Rol. Abr, 556. 

And notwithstanding this, previous Xofitat. 9 Geo.^. c. 36, any man 
migln give lands, tenements, Sec. to any persons and their heirs, for 
finding a preacher, maintenance of a school, reparation of churches, 
wjlief of the pnor, Scc. or for any like charitable uses; though it was 
said to be good policy on every such estate to reserve a small rent to 
the feoffor ai;d his heirs, when the feofiees should be seised to their 
own use, and not to the use of the feoffor; or if a consideration of a 
small sum be expressed, the 23 //. 8. cannot by any pretence make 
void the use. I hr/i. 24: 1 1 AV//. 70: IVood^a Inst. 303: but see poni, 

A more clear and concise account of the rise, progress, and effect 
of these statutes will be found to be contained in the following extract 
from the Conimentarif's ; voL 4. c. 18. 

jiliritafion in Alorirfnin, is an alienation of lands or tenements to 
any corporation, sole or aggregate, ecclesiastical or temporal. But 
these purchases having been chiefly made by religious houses, in corl- 
setjuencc whereof the lands became perpetually inherent mow^dead 
Aand, this huth occasioned the general appellation of Mortmain to 
such alienations; and the religious houses themselves to be principally 
considered in forming the statutes of Mortmain. ' 

By lh(! Common Lav. any man might dispose of his lands to any 
other private man at his own discretion, especially when the feodal 
restraints on alienation were worn away; yet in consequence of these 
it was always and still is necessary for corporations to have a license 
in Moitmain fi-om the Crown to enable them to purchase lands: for 
as the King is the ultimate lord of every fee, he ought not, unless by 
his own consent, to lose his pnvilcgc of escheats and other feudal pro- 
fits, by the vesting of lands in tenants Avho can never be attainted or 
die. Sec F. A'. B. 121. And such licenses of Mortmain seem to have 
been necessary among the ^iaxons^ above sixty years before the .Vor- 
rtwn conquest. Scld. Jan. J?fc^L I. 2. $ 45. But besides this general 
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licence from the King, as lord paramount of the kingdom, it was also 
requisite, whenever there was a n^csne or inteiTnecliate lortl between 
the King and ilie alienor, to obtain his licence also, (upon the sime 
feodal principles) for the alienation of the specific land. Auo. it no 
such licence was obtained, the King or other lord might respectively 
enter on the lands so alienated in Mortnuiin, as a forlciture. The ne- 
cessity of this licence from the Crown was acknowledges by the C'on- 
atitittiona of (larendon^ c. 2. (.f. D. 1164) in respect of advowsons, 
which the monks always greatly coveted, as being the ground-work 
of subsequent approprivUions. Yet such were the influence and in- 
genuity of the clergy, that notwithstanding this fundamental princi- 
ple, the largest and most considerr.ble flotatior^s of religious houses 
happened within less than two centuries after the Conquest. And 
when a licence could not be obtained, the contrivar.ee seems to have 
been this: that as the forfeiture for such alienations accrued in the 
first place to the immediate lord of the fee, the tenant who nieant to 
alienate, first conveyed his lands to the religious house, and instantly 
took them back again, to hold as tenant to tlie monastery; which kind 
of instantaneous seisin was probably held not to occasion any for- 
feiture: and then, by pretext of some other forfeiture, surrender, or 
escheat, the society entered into those lands, in right of such their 
newly acquired seigniory, as immediate lords of the fee. But when 
these dotations began to groNv numerous, it was observed that the feo- 
dal services ordained for the defence of the kingdom, were every day 
visibly withdrawn; that the circulation of landed property from man 
to man began to stagnate; and that the lords were curtailed of the 
fruits of their seigniories, their escheats, wardships, reliefs, and the 
like; and therefore to prevent this, it was ordered by the second of 
King Ihnry Ill's Great Charters, and afterwards by that printed in 
our common Statute-book, that all such attempts should be void, and 
the land forfeited to the lord of the fee. See ntat. 9 //. 3. c. 36. 

But as this prohibition extended only to religious Houhcs^ Bishops 
and other sole Corporations were not included therein; and the ag- 
gregate ecclesiastical bodies found many means to creep out of this 
statute, by buying in lands that were b^na Jide holden of themselves 
as lords of the fee, and thereby evading the forfeiture; or by f iking 
long leases for years, whicli first introduced those extensive terms, 
for 1000 or more years, wiiich are now so frequent in conveyances. 
This produced the statute dc Religiosis^ ntat. 7 FaI. 1, w hich provided 
that no person, religious or other, whatsoever, should buy or sell, or 
receive, under pretence of a gift, or term of years, or any other title 
whatsoever, nor should by any art or ingenuity appropriate to him- 
self any lands or tenements in Mortmain; upon pain that the imme- 
diate lord of the fee, or on his dctault for one year, the lords para- 
mount, and in default of all of them, the King, might enter thereon 
as a forfeiture. 

This seemed to be a sufficient security against all alienations in 
Mortmain; but as these statutes extended only to gilts and convey- 
ances between the parties, the religious Houses now began to set up 
a fictitious title to the land, which it was intended they should have, 
and to bring an action to recover it against the tenant, who by fraud 
and collusion made no defence; and thereby judgment was given for 
the religious House, which then recovered the land by sentence of 
law, upon a supposed prior title: and thus they had the honour of 

Vol. IV. 2 T 
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inventing those fictitious adjudications of right which are since be- 
romc the great assurance of the kingdom, under the title of Common 
Rrcovtrics. See this Uiciionary, titles J-ines and R> cowries. But 
upon this the .s/o^ H't-stm. 2. 13 A". 1. c. 32, enacted that in such cases 
u Juiy shall li y the true rii;ht of tlie demandants or plaintiffs to the 
landrand if the religious house or corporation be found to have it, 
they shall still recover seisin, otherwise it shall be forfeited to the 
immediate lord of the fee, or else to the next lord, and finally to the 
King, upon the immediate or other lord's default. And the like pro- 
vision was made by the succeeding chapter, 33 of the same statute, 
in case the tenants set up crosses on their lands, (the badges of 
Knighls Templars and Hospitallers,) in order to protect them from 
the fcodal demands of their lords, by virtue of the privileges of those 
relij^ious and military orders. So careful indeed was this Prince to 
prevent any future evasions, that when the statute of Quia Emjuores^ 
18 lid. I, abolished all sub-infeudations, and gave liberty for all men 
to alienate their lands, to be holden of their next immediate lord, a 
proviso was inserted, that this should not extend to authorise any 
kind of alienation in Mor'.muin. SecA/a/. 18 £. 1.*^. 1. c. 3: 2 /««/. 
501. And when afterwards the method of obtaining the King's li- 
cence by writ of quod damnum^ was marked out by stat. 27 Jid. I. 
Hi. 2, it was further provided by utat. 34 Ed. 1. nt. 3, that no such 
licence should be effectual without the consent of the mesne or in- 
tcrmcdiate lords. 

Yet still it was found difficult to set bounds to ecclesiastical inge- 
nuity; for w hen they w ere driven out of all their former holds, they 
devised a new method of conveyance, by which the lands were grant- 
ed not to themselves directly, but to nominal feoffees to the use of the 
religious houses; thus disiinf^wishiijg between the fioHHCfi.non and the 
u.sr, and receiving the aciu-l profits, while the seisin of the lands re- 
mained in the nominal feofi'cc; who wa-s held by the Courts of Equity 
(then under ihc direction of the clergy) to be bound m conscience to 
account to his centuy que use for tlie rents and emoluments of the 
estate. And it is to these inventions that our practiscrs are indebted 
for the introduction of uses and trusts, the foundation of modern con- 
veyancing. But they did not long enjoy the advantage of their new 
dcA ice, for the fitut. 15 R. 2. c. 5, enacts thai the lands which had been 
so purchased to uses, should be amortised by licence from the Crown, 
or else be sold to private persons; and that for the future, uses shall 
be subject to the statute ot Mortmain, and forfeitable like the lands 
themselves. And whereas the statutes had been eluded by purchasing 
large tracts of land adjoining to churches, and consecrating them by 
the name of church-yards, such subtile imagination is also declared 
to be within the compass of the statutes of Mortmain. And civil or lay 
corporations, as well as ecclesiastical, are also declared lo be within 
the mischief, and of course within the remedy provided by those sa- 
lutary laws. And lastly, as during the limes of PopciT, lands were 
frequently given to superstitious uses, though not to any corporate 
bodies; or were made liable in the hands of heirs and devisees, to the 
churge of obits, chaunteries, and the like, which were equally perni- 
cious in a well-governed Stale, as actual alienations in Mortn.ainj 
therefore at the dawn of the Reformation the utat. 23 H. 8. c. 10, de- 
clares, thai all future grants of lands fur any of the purposes afore- 
said, ibr a longer term than 20 years, shall be void. 
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Durihg all this lime, however, it was in the power of the Crown, 
by granting a licence of Mortmain, to remit the forfeiture, so far as 
related to its own rights, and to enable any spiritual or oilier corpo- 
ration to purchase and hold any lands or tenements in perpetuity; 
%Vhich prerogative is declared and confirmed by the mar. 18 AV/. il.at. 
3. r. 3. But as doubts were conceived at the time of the Revolution, 
how far such licence was valid, since under ihc Bill of Rights, the 
King had no power to dispense with the statutes of Mortmain by a 
clause of non obstante^ which was the usual course, though it seems 
to have been unnecessary: (See Co. Lit. 99.) and as by the gradual 
declension of mesne seigniories, through the long operation of the 
statute of Quia Emjitores^ the rights of intermediate lords were re- 
duced to a very small compass; it was therefore pmvidcd by stat. 7 
^ 8 IV. 3. c. 37, that the Crown for the future, at its own discretion, 
may grant licences to aliene or take in Mortmain, of whomsoever the 
tenements may be holden. 

After the dissolution of monasteries under ^im. VIII. though the 
policy of the next Popish successor affected to grant a security to the 
possessors of abbey-lands, yet in order to regain so much of them as 
cither the zeal or timidity of their owners might induce them to part 
with, the statutes of Mortmain were suspended for 20 years l)y stat. 
I tJ* 2 P. CJ*. M. c. 8; and during that time, any lands or tenements 
were allowed to be granted to any spiritual corporation without any 
licence whatsoever. 

By the stat. 39 Eliz. ca/i. 5, The gift of lands, Sec. to Hospitals is 
permitted without obtaining licences of Mortmain. See title Hosfii- 
tah. 

Long afterwards, for a much better purpose, the augmentation of 
poor livings, it was enacted by the Stat. 17 Car. 2. c. 3, that appro- 
priators n.ay annex the great tithes to the vicarages; and that all be- 
nefices under \00l. /ler arm. may be augmented by the purchase of 
lands, without licence of Mortmain in cither case; and the like pro- 
vision hath been since made in favour of the Governors of Queen 
Jnne^s Bounty. Stat. 2 3 yinn. r. 1 1. § 4. See also Stat. 15 Car. 2. 
c. 17, as to tlic incorporation of Commissioners for Bedford Level; 
and Stat. 22 C. 2, c. 6: and other statutes for the sale of the fee-farm 
rents of the Crown. It hath also been held, that the Stat. 32 //. 8. c. 
10, before-mentioned, did not extend to any thing but su/icrstiti^uji 
uses, and that therefore a man may give lands for tlie maintenance of 
a school, an hospital, or any other cfmritahlt use. 1 Rt^fi. 24. But as it 
■was apprehended from recent experience, that persons on their death- 
beds might make large and improvident dispositions, even for these 
good purposes, and defeat the political end of the statutes of Mort- 
main; it is therefore enacted by fitat. ^.Geo. 2. c. 56, that no lands or 
tenements, or money to be laid out thereon, shall be given for, or 
charged with, any charitable uses whatsoever, unless by deed indent- 
ed, executed in the presence of two witnesses, twelve calendar months 
before the death of the donor, and enrolled in the Court of Chancery, 
within six months after its execution; (except stocks in the public 
funds, which may be transferred within six months previous to the 
donor's death;) and unless such gift be made to take effect immedi- 
ately, and be without power of revocation: and that all other gifts 
shall be void. The two Universities, their Colleges, and the scholars 
upon the foundation of the colleges of Eron^ Winchester, and JVcsf- 



332 



MORTMAIN. 



rnimter, arc excepted out of this act; but such exemption was grant- 
ed with this provibo, that no College shall be at liberty to purchase 
more advowsons ihun are e(iual in number to one n\oiety of the fel- 
lows; or, where there are no fellows, one moiety of the students upon 
the respective foundations; and, under § 5, the advowsons annexed to 
heudbhipb are not to be computed. See 2 Comm. c. 18. 

It n:is been declared since this last Mortmain act, that there is no 
restriction whatsoever upon any one, from leaving a sum of money 
by will, or any other personal estate, to charitable uses; provided u 
be to be continued as a personalty, and the executors or trustees arc 
not obliged, or under a necessity of laying it out in land, by virtue of 
any direction of the testator for that purpose. 2 Utirn. Ecc. 609, tide 
Morttvuiii, 

Money left to repair parsonage-houses, or to build upon land alrea- 
dy in Mortmain, is held not to be within the statute. I /iro. C.R. 
444: 373, 65 1. But a legacy to the C orponuion of Queen 

hunt 's Bf»unty, is void, as by the rules of the Corporation it must be 
laid out in land. I Bro. C. R. 13. /;/ n. 

The words of the above stat. 9 Gro. 2. c. 36, are "That no manors, 
land^iy tenements, rents, advowsons, or other hereditaments, corpore- 
al or incorporeal, whatsoever, nor any sum or sums of money, goods, 
chattels, stocks in the public funds, securities for money, or any other 
JxcTHtjUal cataif whatsoever, to be laid out or disposed of in the jiur- 
chase of any tand.s^ tenements, or hereditaments, shall be given, 
granted, aliened, limited, released, transferred, assigned,.or apix>inl- 
ed, or any ways con\eyed or settled to or upon any person or persons, 
bodies politic or corporate, or otherwise, for any estate or interest 
whatsoever, or any w ays charged or incumbered by any person or 
persons whatsoever, in trust, or for the benefit of any charitable uses 
whatsoever; unlma such gin, appointment, conveyance, or settle- 
ment, of any such lands, tenements, or hereditaments, sum or sums 
of money, or personal estate, (other than stocks in the public funds,) 
be and are made by deed, indented, sealed and delivered in the pre- 
sence of two or more credible witnesses, 12 calendar months at least 
before the death of such donor or grantor, (including the days of the 
execution and death,) and be inrolled in his Miijcsty's High Court of 
Chanceiy, within six calendar moniiis next after the execution there- 
of; and unless such stocks be transferred in the public books usually 
kept for the transfer of stocks, six calendar months at least before 
the death of such donor or grantor, (including the days of the trans- 
fer and death); and unless the same be made co take efiect in posses- 
sion for the charitable use intended immediately from the making 
thereof; and be without any power of revocation, reservation, trust, 
r.ondition, limitation, clause, or agreement whatsoever, for the bene- 
fit of the donor or grantor, or any person or persons claiming under 
him." § I. And the fourth section of the said act declares all '>?ifts 
and dispositions, scttlen»ciits, incumbrances) 8cc. otherwise made, to 
be void to all intents and purposes. 

It is incident to every corporation to have a capacity to purchase 
lands for themselves and successors; and this is regularly true at ihe 
Common Law. 10 Jif/i. 30. But they are excepted out of the statute 
of Wills, Jitat. 34 //. 8. r. 5.; so that no devise of lands to a coipora- 
lion, except for charitable uses, by ffat. 43 Kiiz. c. 4. which excep- 
tion is again greatly narrowed by the above stat. 9 Geo. 2. c. 36. So 
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that now a corporation, whether ecclesiastical or lay, cannot purchase 
without licence from the Crown» though that capacity seems to be 
vested in them by the Common Law. And such charities which have 
not this Hcence, which is now granted by act of parliament, charter 
of incorporation, or letters patent, are reduced to the necessity of 
choosing from among themselves certain persons to be trustees, and 
to purchase in their names, and to take the lands in trust for the cha- 
rity; for if they were bought in the name of the institution, not being 
incorporated, tliey would instantly vest in the Crown, as a forfeiture 
in Mortmain. High more on Charitable Uses. 

It frecjucntly happens that a Donor or Testator is not readily fur- 
nished with the correct title of the hospital or institution to whose 
charitable designs he wishes to contribute; to obviate this difficulty, 
it appears that a statute was passed, stat. 14 EUz. c. 14. evidently 
made for the benefit of Christ*s Hospital, St. Thoinas*Sy and St. Bar- 
fhoiomew*s; but including also all other hospitals, declaring " that all 
gifts and legacies, by will, feoffment, or otherwise, for relief of the 
poor in any hospital, then remaining and being in es.'ic^ shall be as 
valid, according to the true meaning of the Donor, as if the said cor- 
poration had been rightly named." The same act then recites one 
preceding, and explains " that the words Master or Guardian of any 
hospital mentioned therein, were intended and meant of all hospitals, 
Maisons'dieus^ bead-houses, and other houses ordained for the susten- 
tation or relief of the poor; and shall be so expounded and taken for 
ever." It has been decided that the stat. 13 EUz. c. 10, to which this 
refers, extends to all manner of hospitals, whether incorporated by 
name of Master or Warden, or any other name; or whether a sole 
corporation, or aggregate of many. 5 Co. 14, b.-. 1 1 Co. 76, c: Paimcr, 
216. See Ilighmore on Charitable Uses. 

The said stat. 9 Geo. 2. c. 36, has been uniformly construed by our 
Courts of Law and Equity, so as to give it its full force and effect; 
and by no means to give way to those subtleties which by degrees 
overturned the former Mortmain acts; at the same time that all pro- 
per encouragement has been given to such gifts and bequests to cha- 
rities, as did not manifestly appear to be against the policy of this 
statute. 

The statute was not meant solely to restrain devises of lands, or 
money to be laid out in lands, to charities; but has also been constru- 
ed to the prohibition of any devise of lands to trustees, to sell them 
and convert the produce of the sale to such purpose; for this mode, 
though it docs not seem so directly within the mischief intended to 
be provided against by the.^ct, might open a door to much fraud and 
evasion. See 1 ^^ez. 108: 2 Trr. 52: and ^r/or/iey Gen.\. Tindal^ A.. 
D. 1764, cited in Ilightnore^s Charitable Uses. 

Although, however, the statute prohibits the gift of money or per- 
sonal estate, to be laid out in lands, for charitable uses, yet, as has been 
already hinted, money, 8cc. given generally^ is not forbidden: so also 
the residue of u personal estate hath been decreed not to be within 
the act; and if money be given to be laid out " in lands or otherwise" 
to a charitable use, such devise is good; by reason of the option there- 
by given to lay it out in personal securities, which are not resti'ained 
by the statute, unless tliey are converted into land. See Moresby v. 
Hollinsy A. D. 1740. Grimwett v. Grimmetty A. D. 1754, cited in High- 
morels Charitable Ui>e&. 
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A devise of a TTiortj^age, or of a term of years, or of a rent charge 
on lands, to a charity, is not j>ood. It has been urged that the words 
of the statute, " that the lands shall not be conveyed or settled for 
any estate or interest whatsoever, or any vv'ays chari^ed or incum- 
krrrd," relate merely to the case of a person charging his own lands 
for the benefit of a charity, and not to prevent the bequeathing a 
mortgage made to secure a personal debt: but it has been always held 
that the devise of a mortgage passeth the lands so ijiortgaged, for the 
equity of redemption may ultimately vest in the mortgagee; but a 
charity is precluded from a right of foreclosure; and therefore the 
bequest of a real security to a charity is in its nature void. See Cro, 
Car. 37: jitk. 605: 2 Tfr. 547, 44: I Bro. C. /?. 271: and Highmore 
Cha. UfiCH: to the indirect way in which this may be in some manner 
affiected, by marshclling the assets, so as to pay the debts out of thb 
mortgage, and leave the personal estate free to answer the legacy to 
the charity; a matter in which the Courts of Equity are very nice and 
careful. 

Courts of Equity have by several decisions favoured devises if made 
for intended charities, though they were not in esse at the time of the 
making the will. See Highm. Char. Uses. 

By the exemption in the 4th section of the statute, in favour of the 
Universities, any land, or personal estate to be laid out in land, may 
ttill be disposed of in trust for their benefit, or for any colleges there- 
in, as it might have been before the making of the act. But the ex- 
tension to the colleges of Elony Winchester-^ and IVrstnnnster, sceras 
confined to any disposition " for the better support and maintenance 
of the scholars only upon those foundations," so that a devise to those 
colleges for any other purpose would apparently be declared void. 
Nighm. Char, Uses. 

Section 5 of the statute was made to prevent successions in colle- 
ges from happening so rapidly, as that fit members might not be left 
either to govern the college or to succeed to the vacant benefices. By 
45 Geo. 3. c. 101, reciting * that the s;iid Restriction had been found 
by experience to operate to the prejudice of such Colleges, by ren- 
dering the succession too slow,* the said section of the said statute 9 
Geo. 2. was repealed. 

The concluding section of the statute exempts all estate real or 
personal in Scotland from the restraints imposed on those in England. 
A case has occurred where an estate in Ireland was devised to chari- 
table uses in Ireland. 1 Bro. C. H. 27. There does not appear any 
case where estates cither in Scotland or Ireland were devised to cha- 
rities in Knglandi though it may be concluded if the charities wei*fc 
incorporated, and so became capable of taking, such a devise would 
not be void. Upon the same principles a devise of lands, or of a rent 
charge on lands, in the Wrst Indies^ to a charity in England is good. 
Instances of the latter have actually occurred, and the executors or 
heirs at law never thought of conic stiflg the devise against the cha- 
rity. Highm. Char. Usca. 

In the case of a legacy in South-Sea annuities bequeathed for the 
maintenance of poor labourers in Edinburgh and towns adjacent, the 
Court of Chancery was of opinion, that no directions could be given 
there as to the distribution of the money; that belonging to another 
jurisdiction; viz. to some of the Courts in Scotland; and therefore di- 
rected that the annuities should be transferred to such persons as the 
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plamtifTs should appoint) to be applied to the uses of the will. See 

For further learning on this subject, see Vin. Abr, title Mortmain. 

MORTUARY, Mortuarintn morearium.'] A gift left by a man, at 
his death, to his parish church, for the recompence of his personal 
tithes and offerings not duly paid in his life-time. A Mortuary is not 
properly and originally due to ecclesiastical incumbents from any, 
but those only of his own parish, to whom he ministers spiritual in- 
struction, and hath right to their tithes. But by custom in some 
places of this kingdom, they are paid to the parsons of other parishes, 
as the corpse passes through them. 

Mortuarium (says Lindfivodr) sic dictum est quia retinguitur eccle- 
aia liro animd defuncti. Custom did so prevail, that Mortuaries being 
held as due debts, the payment of them was enjoined as well as by 
the statute De circujns/iectc a^atiSi 13 Ed. 1, st. 4, as by several con- 
stitutions, &c. 

The f!tat. 13 Ed, 1. r. 4, enacts, That a prohibition shall not lie for 
Moituaiies, in places where Mortuaries used to be paid. 

A Mortuary was anciently called Saule-sccat, which signifies /tecu- 
riia scfiulchralis^ or itymbolum animx. After the conquest it was called 
a corse-firescnty because the beast was presented with the body at the 
funeral; and sometimes a /irinci/ia/j of which see a learned discourse 
in the Antiquities of IVarwicks/iirc^fol, 679; and Seidell's History (\f 
Tithesyp.2%7: lA. Canuti, c. 13. 

There is no Mortuary due by law, but by custom. 2 Imt. 491: see 
Sfielm. de Concil. torn. 2. 390: /Vr/a, iif>. 2. c. 600. fiar. 30. See Aowa- 
^iunjy Princi/ial. In the Iris/t canons it is called Prctium se/iulchriy 
and Sedarium^ viz. Omne cor/ius se/iultum habet in jure sua vaccam Ist 
equum iJf vcstimejituvi ilf ornamenta Iccti sui^ isfc. Canon. Hibcrn. iib. 
\9. c. 6. And in another place, Bo^at /irinci/iem lociy (/. e. the bishop,) 
ut basHicum ejus /oderity isfc. isf reddat amicus firetium ejus iJf seda- 
tiiim commune. 

The word Mortuarium was sometimes used in a civil as well as an 
ecclesiastical sense, and was payabje to the lord of the fee, as well as 
to the priest of the parish. Debentur domino (i. e. mannerii de Wrech- 
wyke) nominibus heriotti ^ mortuarii dua vaccx pret^ xii. sol. — Pa- 
roc h. Antiq. 470: Cow ell. 

Seidell says, that the usage antiently was, bringing the Mortuary 
along with the corpse when ii came to be buried, and to offer it to the 
church as a satisfaction for the supposed negligence and omissions, 
the defunct had been guilty of, in not paying his personal tithes, and 
from thence it was called a corse firesent; a term which bespeaks it to 
have been once a voluntary donation. Selden*a History of Tithesy 287. 
c. 10. 

Mortuaries a^'e, in fact, a sort of Ecclesiastical Hcriots: being a cus- 
tomary gift claimed by, and due to, the minister in very many parish- 
es on the death of his parishioners. 2 Cofnm. c. 28. //. 425, — They 
seem originally to have l)cen like lay-heriots, only a voluntary bequest 
to the church; being intended, as above-mentioned, and as Lindetvode 
states from a constitution of Archbishop Langha7Uy as a kind of expia- 
tion and amends to the clergy, for the personal tithes and other eccle- 
siastical duties, which the taity in their life-time might have ncglect- 
* cd or forgotten to pay. For this purpose, after the Lord's hcriot or 
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best j^ood was taken out, the second best chattel was reserved to the 
('hurchasa Mortuary. Co. Lift. 185: Lindetv. Provinc. I. \. tit. 3. 

In Bract on*s time, so early as Htnry III. this was riveted into an 
established custom; insomuch that the bequests of hcriots and Mor- 
tuaries, were held lo be necessary ingredients in every testament of 
Chattels, and that the Lord should have the best i^ood left him as an 
hcriot, and the Church the second best as a Mortuary. See Bracton^ 
i. 2. c. 25: J'iita. /. 2. c. 57: See this Dictionary, title Hcriot. 

This custom still varies in diffcrentfplaccs, not only as to the Mor- 
tuary to be paid, but the person to whom it is payable. In IValcH^ a 
Mortuary or Corse present, was due upon the death of eveiy clergy- 
man, to the Bishop of the diocese; till abolished upon a recompcnce 
given to the Bishop, by 9iat. 12 Jinn. at. 2. c. 6. And in the archdea- 
conry o{ Chciitrry a custom also prevailed, that the Bishop, who is also 
Archdeacon, should have, at the death of every clerj^yman dying 
therein, his best horse or mare, bridle, saddle, and spurs, his best 
gown or cloak, hat, upper garment under his gown, and tippet; and 
also his best signet or ring. Cro. Car. 237. But by 9tat. 28 Geo. 2. c. 
6, this Mortuary is directed to cease, and an equivalent is settled 
upon the Bishop in its room. 

The King's claim to many goods on the death of all prelates in 
England^ seems to be of the same nature; though Coke apprehends 
that this is a duty due upon death, and not a Mortuary; a distinction 
seemingly without a difference, F^r not only the King's ecclesiasti- 
cal character, as supreme Ordinar)', but also the species of the goods 
claimed, which bear so near a resemblance to those in the archdea- 
coniy of Chester^ which >.'as an acknowledged Mortuary, puts tlie 
matter out of dispute. The King, according to the record vouched 
by Sir Edward Coke^ is entitled to six things, the Bishop's best horse 
or palfrey, with his fiirniturc; his cloak or gown and tippet; his cup 
and cover; his bason and ewer; his gold ring; and lastly, his miua 
canuTTiy his mew or kennel of hounds. See 2 Inst. 491: 2 Comm. 
426, 7. 

This variety of customs, with ^regard to Moiluaries, giving fre- 
quently a handle to exactions on the one side, and frauds or expensive 
litigations on the other, it was thought proper, by stat. 2 I Hen. 8. c. 
6, to reduce them to some kind of certainty. For this purpose, it is 
enacted, " That all Mortuaries, or Corse-presents, to parsons of any 
parish, shall be taken in the following manner: viz. for every person 
who does not leave goods to the value of 10 marks (6/. I3sr Ad.) no- 
thing; for every person who leaves goods to the value of 10 marks, 
and under 30/., 3.v. 4f/.; if above 30/. and under 40/., 6s. 8r/.; if above 
40/, of what value soever they maybe, lOs. and no more. And no 
Mortuary shall throughout the kingdom be paid for the death of any 
feme covert; nor for any child; nor for any one of full age that is not 
a housekeeper; nor for any wayfaring man, but such w ayfaring man's 
Mortuary sliall be paid in the parish to which he belongs, 

" No person shall pay Mortuaries in more places than one, or 
more than one Mortuary; and no Mortuary shall be demanded of any 
but in such places where Mortuaries are due by custom, and have 
used to have been paid: also in places where Mortuaries have been 
of less value than as aforesaid, no person shall pay any more than has 
been accustomed. 
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« If a parson, vicar, S<c. take or demand more than is allowed by 
Ihe statute lor a Mortuary, he shall foi feit all he takes beyond it, and 
40s. more, to the party grieved, to be recovered by action of debt, 

Since this statute, whereby Mortuaries are reduced to a certainty, 
and on which stands the law of Mortuaries to this day, an action of 
debt will lie upon the said statute in the Courts of Common Law, for 
recovery of the sum due for a Mortuary, being; by custom as afore- 
said, althoujjjh before that statute they were recoverable only in the 
Spiritual Court: but as such actions have never been brouj^ht, rt is 
said, they arc still recovei'able in that Court only. Wa/*. Clergy m. 
Law J 475. 

Where by custom a Mortuary hath not been usually paid, if a 
person be libelled in the Spiritual Court, he sliall have a prohibition 
by virtue of the statute 21 H. 8. c. 6. And upon a prohibition the cus- 
tom may be tried, 8cc. 2 Luttv. 1066: 3 Alod. 268.— .No suit in equity 
lies for a Mortuary, 2 SirauffCy 715. 

MORTUARIUM, A Mortuary, Hath been sometimes used in a 
civil as well as ecclesiastical sense, being payable to the lord of the 
fee. Puroch. Andi}. 470. 

MOSS- TROOPERS, A rebellious sort of people in the North of 
England^ that lived by robbery and rapine, not unlike the Tories in 
Iretandy the Buccaneers in Jatnaicoy or Banditti of Italij: the counties 

A''orthumberlaHd Cumberland were charged with an yearly sum, 
and a command of men to be appointed by Justices of the Peace, to 
apprehend and suppress them. Sec atatH. AJac. I.e. 1: 13 b* 14 Car. 
2. c. 22: 30 Car. 2. c. 2: 6 Geo. 2. c. 37, and this Dictionary, titles 
Altachiefy Malicious; ^A'ort/ieni-horders. 

MOTE, MotOy S2i\. ge7note.~\ Curia^ fdacitumy conventus: Mota 
de Her^fordy i. c. Curia vel /ilacita comitatds de Hereford. In the char- 
ter of Maud the Empress, daughter of King Henry the First, we read 
thus; i>ciati.<f 7ne fcciafie Miloru m de Gloucest. Comitem de Hereford, 
Isf dedisffe ei motam Herefordicc cum toto castelloy i^c. Hence Burg- 
mote, curia vel convent us hurgi; Swainmote, curia vel conventus inin- 
iatrorumy scil forestry Sec. From this also we draw our word mote and 
ntooty to plead. The Scots say, to mute, as the Mute-hill at SconCy i. e.. 
Mons filaciti de Scoua. See Folc-mote. 

The word moot was usually applied to that arguing of cases used 
by young students in the Inns of Court and Chancery. In the charter 
of peace between King Str/ihen and Duke Henry y afterwards King, it 
is taken to signify a fortress, as Turnn de London, ^ motu de Wind- 
sor, the tower of LondoUy and fortress of Uvidsor. Mote^Ho signifies 
a standing pool of water to keep fish in. 

It likewise signifies a great ditch encompassing a castle or dwel- 
ling-house. Chart. Jrxliq. 

MOTE-BLLL, or Mot-belly the bell so called, which was used by 
ihe English Saxons to call people together to the Court. Leg. Ed. 
Confess, c. 35. 

MOTEER, A customary service or payment at the mote or court 
of the lord: from which some persons were exempted by charter of 
privilege. Rot. Chart. \Joh. m. 9. 

MOTHERING, A custom of visiting parents on Midlent-Sunday. 
Sec Lictare Jerusalem, 

Vol. IV. 2 U 
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MOTIBILIS, One that maybe removed or displaced, or rather a 
vag^rant. Ftrta, I. 6. c. 6. 

MOTION IN COURT, An occasional application to the Coiirt, 
by the puriics or their counsel, in order to obtain some Kulc or Ordtr 
of Court, which becomes necessary in the progress of a cause. 3 
Comm. 304 . 

A Motion is either for a liulr absotutf in the first instance, which 
is sometimes moved for in open Court; and sometimes merely drawn 
up on a Motion-paper sit^ned by Counsel, and delivered to the Clerk 
of the Rules; or it is only for a Ride^ to fthc^v catmrj or, as it is com- 
monly culled, rtilrvhiy i. c. tinlrnH cause be shewn to the contrary; 
which is afterwards moved to be made absolute. 'J'id(l\<i Pract. K. B. 

In stating the different Motions in the following extract, from 
TidtrH Practice, the letter. A, is used to denote that the rule isaA«o- 
lutc^ in the first instance — A. S. that it is drawn up absolute on the 
mere ftij^nature of counsel; (these are called Motions of coiirse)'-..\. 
C. that it cannot be had without con^r;:/ — N. that in the first instance 
it is only a nile .^V.«. 

Motions are of a ch il or criminal nature. Of the latter kind is the 
Motion for an attachment^ which may be moved for on account of con- 
temptuous words, spoken of the Court, A; or its process, N; for a 
rescue, N; or disobedience to a subpoena, or other process, N; against 
•A sheriff, for not returning the writ, or bringing in the body, A; 
against an attorney, for not performing his undertaking, or otherwise 
misbehaving himself, N; against other persons for non-payment of 
costs, on the Master's Allocatur, A; for the non-payment of money 
generally, N; or not performing an award, Sec. N. 

An attachment for misbehaviour is commonly preceded by a Mo- 
tion for a Rule to answer the matters of the Affidavit; and the party 
being taken on the attachment, either remains in custody or puts in 
bail before a Judge, (for he is not bailable before the Sheriff,) to an- 
swer interrogatories to be exhibited against him; which interrogato- 
ries must be signed by cotinsel; and if judgment be not given the 
same term, the name of the cause should be inserted in tJ\e list of 
Motions appointed to come on peremptorily in the ensuing term. R. 
M. o\Gro.ry\ 5 Term Hefi. 474: Tidd'a Pract. K. B. 

Motions of a civil nature arc made on behalf of the plaintiff or of 
the defendant. On behalf of the Plaintiff, they are either, 1. for some- 
thing to be done in the common and ordinary course of the suit, as 
to increase issues. A; for a concilium, A. S; or judgment on demur- 
rer, special verdict, or writ of error, A; for leave to enter up judg- 
ment on an old warrant of attorney, A; or nunc /n o tuncy N; to enter 
up judgment and take out execution after an award, w^here a verdict 
has been taken for the plaintiff's security, N; or after a verdict for 
the plaintiff against one of se\ eral underwriters, where the rest have 
agreed to be bound by it, N; or to take out execution pending a writ 
of Enor, N; to amend the pleadings or other proceedings in the 
course of a suit, N; or to set aside a judgment of jYon /;ros, or of Mtn- 
siiily N; or a verdict, or inquisition, N: Or, 2. they are for some- 
thing to be done out of the common and ordinaiy course of the suit; 
as for the defendant to abide by his plea, A.S; to refer it to the Mas- 
ter to assess the damages, without a writ of inquiry, N; for the exe- 
cution of a writ of inquiry before a Judge, N: or to have a good Jury 
upon the execution of such writ. A; for a trial at bar, or in an adjoin- 
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ing county, N; for a view in trespass, A. S; in other cases, N; or 
special jury, A. S; to have witnesses examined on interrogatories, 
A.C; or for leave to inspect and take copies of books, court-rolls, 8cc. 
or to have them produced at the trial, N. 

On behalf of the Drfrndatit motions may be considered as they 
arise and succeed one another in the course of tlie suit. Before de- 
claration: tliey are, to quash the writ, N; justify bail, A; reverse an 
outlawry, N; or after several rules for time to declare, that the plain- 
tiff declare peremptorily, A. After declaration: they arc, to set 

aside an intcrlocutoiy judgment for irregularity; as being signed 
contrary to good faith, or ui>on an affidavit of merits, N; to set aside 
or stay proceedings in actions upon bail-bonds or in other actions if 
irregular or unfounded, N; and if the defendant is a prisoner to dis- 
charge him out of custody upon common bail, N; or if the proceed- 
ings are regular, to stay them upon terms, N; to compound penal 
actions, A. C; change the venue, A; consolidate actions, N: or strike 
out superfluous counts, N; for time to plead or reply, 8cc. \mdcr spe- 
cial circumstances, N; to plead several matters, or pay money into 
Court, A. S; to withdraw the general issue and plead it de .voro, with 
a notice of set off; or upon paying money into court; to add or with- 
draw special pleas, all these are generally, A; but sometimes, N; to 
pay the issue money into Court in a qui tam action, N; (see Prnal 
.iction;) to put off a trial if the defendant is not ready, N; or if the 
plaintiff will not proceed to trial, A; or inquiry, A; or for judgment 
as in case of a nonsuit, N; in arrest of judgment, N; or for a sugges- 
tion after verdict to entitle the defendant to costs, N; to set aside an 
execution, and discharge the defendant, or restore to him the money 
levied, or to retain it in the Sheriff's hands, N. 

The defendant also as well as the plauuiff may move for a cojicih- 
um^ A. S. or judgment, A, on a demurrer, special verdict, or writ of 
error: to amend, N; for a trial at bar, or in an adjoining county, N; 
for a view or special jury, A. S; to have witnesses examined on in- 
terrogatories, A. C; or for leave to inspect and take copies of books, 
court-rolls, 8cc. or have them produced at the trial, N; to set aside a 
verdict or inquisition, N; either parties may likewise move to make 
a Judge's order, submission to arbitration, or order of AY*t /iriuny a 
Rule of Court, A; to enlarge the time for making an award, A. C; to 
set aside an award or Judge's order, N; for the Master to make his 
report, A; or review his taxation, N. 

There are some Motions peculiar to the action of Ejectmtnt^ such 
as for judgment against the casual ejector; generally A. S; but where 
there is any thing peculiar in the service of the declaration, it should 
be mentioned to the Court; and where the affidavit of service is de- 
fective, they will give leave to file a supplemental one; — that service 
on the tenant's son, daughter, S:c. may be deemed good service, N; 
for the landlord to be admitted defendant instead of the tenant, A. S; 
or for leave to take out execution in such case against the casual 
ejector after the landlord has failed in his defence, N. See this Die- 
tionaiy, title Ejectment. 

There arc also other motions not necessarily connected with any 
action; as to set aside an annuity, and deliver up the securities to be 
cancelled, 8cc. N. See Tidd'a Pract. K. H. 

An attachment for non-payment of costs, and against the Sheriff 
for not returning the writ, may be moved for the last day of term. I 
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Burr. 651: 5 Burr. 268G. But a Motion to answer the matters of an 
aflTidavit cannot be niarlc on that day. 4 Burr. 2502; or any Motion 
which would operate as a slay of pro'ceedinf^s, unless it appear to the 
Court that, under the circumstances, it could not have been made 
earlier. 

A Motion is in general accompanied with an affidavit, and some- 
times preceded by a notice. I he afiidavit slmuld be properly inlitlcd, 
and contain a full statement of all the circumstances necessary losup- 
port the application; and the raiher as it is a rule not to receive any 
suppicmcnuiry affidavit on slicwintr cause. 2 Term Jir/i. 644. Mo- 
tions and affidaviis for atiachmcnls in civil suits, arc procccdini^^s on 
the civil side of the Court, until the utiachmcnts issue, and are to be 
intitlcd with the names of the parties. 3 'JWm Reft. But as soon 
as the attachments issue the procccdinj^s are on the Crown side; and 
from that lime the Kin*.;; is to be named as the prosecutor. 3 Term 
Bt'fi. 133, 2o3. And where a submission to an award is made, a Rule 
of Court, u'lder il;e statute, there bcmj; no action, the afiidavits on 
which lo apply for an atiachn»eiit for disobeyinjj the award, need not 
be intitled in any cause, but tnc affidavit in answer must. 3 Term 
Be/}. 601. Aji affidavit sworn before the attorney in the cause cannot 
be read, except for the purpose of holdiu'^ the defendant to special 
bail. Tidd. And where an affidavit is made befoi"C a commissioner by 
a person who from his sij^nature appears to be illiterate, the commis- 
sioner takiuj; the afiidavit shall certify or state in the jurats that it was 
read in his presence, to the party making the same, who seemed 
perfectly to understand it, and w rote his sii-jnature in the presence of 
the commissioner, li. K. 31 Geo. 3. 4 Term Reft, 284. The notice of 
Motion thou^^h seldom necessary, is fretjuently given, in order to 
save time and expence; by affi)rding the adverse party an opportunity 
of shewing cause in the first instance, or by inducing the Court to 
disallow the costs of proceedings taken after the notice, and before 
the Motion. The 14 Geo. 2. c. 17, requires notice of Motion, 
for judgment as in case of a nonsuit; but in the Court of K. B. the 
I^ulc lo shew cause is deemed a sufficient notice. Loft. 65. But it is 
otherwise in C. B. See 1 H. Black. 527. 

The Rule to shew cause is drawn up for a particular day in term, 
previous to which it should be duly served. To bring a puny into 
contempt, a copy of the Rule nnist be fifrfiOiuillii served, and the ori- 
ginal at the same time shew cd to him; in other cases the same de- 
gree of strictness is not required in the service of the Rule, but it is 
sufficient, without shewing the original, to leave a copy of it with any 
person representing the party, at his dwelling-house or place oi 
abode. 3 Term Re/i. 33 1. And when a Rule is obtained to set aside 
proceedings for irregularity, and to stay proceedings in the mean 
time, the proceedings arc suspended for all purposes till the Rule is 
discharged. 4 7Vrw Re/i. 17G. 

On the day appointed for that puriKi-iC, the Counsel for the party 
railed upon by the Rule, may shew cause against it, cither upon or 
without an affidavit, as circumstances require. But a\) office-copy 
must be first taken of the Rule, and of tl»e affidavit upon w hich it was 
granted; or otherw ise Counsel cannot be heard. Previous to shewing 
cause, it is usual to deliviT'Ovcr the affidavit against the Rule to the 
Counsel for the Jiule, who has a right to make any objection aj)pcar- 
ini; on the face of il; and if a tkmhi arises, upon the s:at^tnent of the 
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facts contained in the affidavit, it is inspected by the Judf^es, or read 
by the officer of the Couit: when an affidavit has been made use of, 
but not before, it may be filed, in order that, if it be not true, the parly 
may be indicted for perjuiy. Tidd's Pract. K. B. 

If cause be not shewn on the day appointed, the Counsel for the 
party obtaining ihc Rule n»ay move, the next day, to make it abso- 
lute; which is done as a matter of course, if no cause be shewn, on an 
affidavit of service. But it frequently stands over by consent of the 
parties, or for the accommodation of Counsel, till a subsequent day, 
when the Counsel on either side may brinj; it on, by moving to make 
the Rule absolute, or to discharge it; though if not brought on, or en- 
larged during the same term, it falls to the ground. When the Coun- 
sel for the party obtaining the Rule is not ready Ki support it, he may 
move to enlarge the Rule till a future day in the same or next term, 
which is pretty much of course, when it is in his own delay; but 
otherwise the Court will not enlarge the rule without consent, or 
some evident necessity; and they will never enlarge the plaintiff's 
Rule, when it would have the effect of continuing the defendant in 
custody. In like manner when the Counsel for the party called upon 
by the Rule is not preparotl to shew cause against it, he may apply tO 
enlarge the Rule till a future day, which is a matter of right if the 
Rule was not served in time, so as to give the party an opportunity 
of answering it: but otherwise the Court may imjwse upon him what 
terms they think proper, and they commonly require him to file his 
affidavits, so as to give the adverse parly an opportunity of inspecting 
them, previous to the day appointed for shewing cause. In cases of 
urgency, the Court, towards the end of the term, will sometimes en- 
large the Rule till a day in the vacation, when it is to be brought on 
before a Judge at Chambers. 7'idd\- Pract. A'. B. 

On shewing cause against the Rule, the Court either make it ab- 
solute, or discharge it, and that either with or without the costs of 
the application; or such costs are directed to abide the event of the 
suit; according to the discretion of the Court under all the circum- 
stances of the case. 

In hearing Motions, the course formerly was, to begin e\ cry day 
with the aenior Counsel within the bar, and then to call to the next 
at-nior^ in order, and so on, as long as it was convenient to the Court 
to sit, and to proceed again in the same manner, upon the next and 
every subsequent day, although the bar had not been half, or perhaps 
a quarter gone through, upon any one of the former days: so that the 
juniora were very often obliged to attend in vain, witiiout being able 
to bring on their Motions for many successive days. I Burr. 57. This 
practice bearing hard upon Junior Counsel, Lord Manafivld introdu- 
ced a different Rule, which has ever since been adhered to; of going 
quite through the bar, even to the youngest Counsel, before he would 
begin again with the st niors; even though it should happen to take up 
two or more days, before all the Motions, which w ere ready at the bar 
upon the first day, couid be heard. 1 Burr. 57. 

Particular days are appointed for certain business, as Tuesday and 
Friday., which are called paper days, for going through the paper of 
causes, wherein concilium. <{ have been moved for, on the civil-side; 
and Wednesday and Saturday for transacting business on the Crown- 
side. All Motions or Rules, in matters of length or consequence, are 
appointed for particular days, and called on first. Special causes are 
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to be argued in the same order they are entered in the paper, and not 

to be entered anew or put off, without a special application to the 
Court; and all enhu gcd Rules must come on, //fr<*m/j/ori7i/ during the 
first week of the term. If a Hulc be made absolute, or discharged, by 
surprise, the Court will open it; and if by mistake it be drawn up 
wrong they will order it to be set right. See Tidd'H Pract. K. B. and 
the various authorities there cited. 

Monday is a special day for Motion* in B.R. hy the antient course; 
but they arc made upon any day, as the business of the Court will 
permit. 2 J.il. 208,210. 

In the Chancery, during term, every Thurnday is a day for scaling, 
and Motions; and Tuesdays and Saturdayis are days for Motions, as 
are the fu st and last days of the term: in vacation, only seal days ap- 
pointed by ihc Lord Chancellor, are days of Motion. 

After motion in arrest of judgment, no Motion shall be for a new 
trial; but after Motion for a new trial, one may move in arrest of 
judgment. 2 So!/:. 647. Sec titles Trial; ^rrfdt of Judgment, 

In B. H. one ou^ht not to move the Court for a Rule for a thing to 
be done, which by ilie common Rules of practice may be done with- 
out moving the Court; nor shall the Court be moved for doing what 
is against the practice of the Court: one ought not to move for seve- 
ral things in one Motion; and w here a Motion hath been denied, ihc 
same matter may not be moved again by another Counsel, without 
acquainting the Court thereof, and having their leave for the same. 
Every person who makes a solemn argument at the bar is allowed by 
the Court a Motion for his argument. 2 LU. Abr. 209, 210. But 
Counsel cannot move for his argument in a matter of course in the 
paper, in B. R. I Wii^. 76. 

If there be divers Rules of Court made in a cause, and the pany 
intends to move thereon, he must produce the Rule last made in the 
cause, and move upon that; but it is necessary to have all the Rules 
and copies of the aflidavits, to satisfy the Court how the cause hath 
been proceeded in and how it stands in Court; though the last Rule 
is the most material: and where a Motion is made to set aside a Rule 
grounded on an affidavit, a copy of the affidavit must be produced, 
that the Court may be informed upon what gmunds the Rule was 
made, and judge whctlu^r there be cause shewn upon the Motion 
sufficient to set aside the Rule. Pasch. 13 Car. B. K. Nil. 1649. 

If any thing be moved to the Court upon a record, the record is to 
»>€ in Court, or the Court will make no Rule uiwn such Motion. Hill. 
22 Car. B. K. 

For the reasons of the several Motions as arising from the progress 
*9f a cause through the Courts from the commencement of the action 
to execution; which Motions form the greatest part of the visiblr 
firncticv of Courts of Law; See Kunomus, Dial. 2. § 26 — 40: and this 
Dictionary, title Practice. See also Vin. Abr. title Motion. 

MOVLABLLS. All sorts of things moveable are included under 
the name of things personal, or are pei'sonal estate, /. e. all those 
things which may attend a man's person wherever he goes. See 2 
Comm. c. 24. 

MOULT, An old English word for a mow of com, or hay; muU^ 
/kniy Sec. Paroc/i. Anri^j. 401. 

MOUNTEBANKS. See Xusancr. 
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MOWNTEE, An alarm or outciy, to mount and make some 
speedy expedition; mentioned in the statutes. Hen. 5. 

MUFFUL^, Winter.gloves made of ram-skins. In Leg. Hen. 1. 
c, 70, they are called Muttjlua^ and sometimes Alusfta. 

MULCT, Ahiicfa.j A fine oi" money set upon one, for some fault 
or misdemeanor; fines hud on ships or goods by a company of trade, 
to raise money for the maintenance of consuls, &c. are called Mulcts. 
Merch. Did. 

MULIER, As used in our law, seems to be a word corrupted from 
melior, or the I 'r. mcillcur; and signifies the lawful issue, born in 
Wedlock, preferred before an elder brother born out of matrimony. 
Sec Stat. 9 Hvn. 6. c. 11: Smithes Hefiub. ^ngl. lib. 3. c. 6. But by 
Glanvil, lawful issue are said to be MuHer^ not from inelior^ but be- 
cause begotten e muUcre^ and not ex concubina; for he calls such is- 
sue ^^/zo* 7nulierat08^ opposing them to bastards. Glanv. lib. 7. c. 1. 
It appears to be thus used in Scotland also; Skene saying, muUeratua 
Jilius is a lawful son, begotten of a lawful wife. 

If a man hath a son by a woman before marriage, which is a bas- 
tard and unlawful, and after he marries the mother of the bastard, 
and they have another son, this second son is Alulier and lawful, and 
shall be heir to his father, but the other cannot be heir to any man; 
and they are distinguished in our old books with this addition. Bas- 
tard eig^ne, and Alulier puisne. Co. Lit. 170, 243. 

Where a man has issue by a woman, if he afterwards marries her, 
the issue is Mulier by the civil law; though not by the laws of J'^ng- 
lafid^ 2 Inst. 99: 5 Jie/i. 416. Of antient time, Mulier was taken for a 
wife, as it is commonly used for a woman, particularly one not a 
maid; and sometimes for a widow; but it has been held, that a virgin 
is included imder the name Mulier. Sec Co. Lit. 170, 243: 2 InsC. 
434: this Dictionaiy, title Bastard: and 2 Comm. 248. 

MULIERTY, The being or condition of a mulier^ or lawful issue. 
Co. Lit. 352, 

MULLONKS rCENI, Cocks or ricks of hay. Paroch. Antiq.p. 
40 1 . Hence in old English a moult, now a mow of hay or corn. Coiveli. 
Sep Moult. 

MULMUTIN LAWS. See Mulmudan Laws. 

MULNEDA, A place to build a water-mill. Mon. u. fi. 284. 

MULT^,or MULTURA EPISCOPI, Is derived from the Latin 
word 7nulcta, for that it was a fine given to the King, that the Bishop 
might have power to make his last will and testament, and to have 
the probate of other men's, and the granting administrations. 2 Inst. 
491. 

MULTIPLICATION OF GOLD AND SILVER, Was prohi- 
bited and declared to be felony by stat. 5 Hen. 4. c. 4. Which statute 
was made on a presumption that persons skilful in chemistry, could 
multiply or augment these metals, by changing other metals into 
gold or silver; and the endeavours of some persons in making use of 
extraordinary inetlwds for the producing of gold and silver, and find- 
ing out the philosopher's stone, were found to be so prejudicial to the 
public, from the lavish waste of many valuable materials, and the ruin 
of many families by such useless expences, that they occasioned the 
above statute. But the restraint thereby having no other effect, from 
the unaccountable vanity of those who fancied those attempts pi-acti- 
l able, than to send them beyond sea to try their experiments with 
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impunity in other countries, the ittat. 5 Hen. 4. c. 4, was at last re- 
pealed by xtot. \ IV. M, c. 30. See Di/cr^ 88: 1 Hawk. P. C. c. 18 

This repeal, it is said, was obtained by the learned and celebrated 
Robert Boijie; who was himself an excellent chemist, and in some 
measure a favourer of what is called Jtchymy^ or the art of obtaining 
the PhiloHfifxhvr^H Stone, for the transmutation of metals. 

MULTITUDIl, multiiudo.^ According to some authors must be 
ten persons or more: but Sir Kdio. Coke says, he could never find it 
restrained by the Common Law to any certain number. Co. Lit. 257. 
See title J\'iot. 

MULTO FORTIORI, or A MINORI AD MAJUS, Is an ar- 
gumcnt often used by Littlrton, and is framed thus: " If it be so in 
a feolfment passinj^ a new ri{;ht, much more it is for the restitution 
of an anticnt rij;ht, Sec." See Co. Lit. 25^. Sec 260, a. 

MULTO, MUTILO, MOLTO, MUTO, MUTTO, A mutton 
or sheep, or rather a wether, ffuia tenticulis mutilati. Coweil. 

MULTONES AURI, Pieces of jjold money imprest with an .,4^- 
nui Dei., a sheep or lamb on the one side, and from that figure called 
Mulionea. This coin was more common in France, and sometimes 
current in England, as appears by a patent, 33 Ed. 1, cited by Sfiel. 
man; though he had not then considered the meaning of it. Coweil. 

MULTURE, rnoliiura vel multura.'] The toll that the miller takes 
for grinding corn. Coweil. 

MUM, A sort of beer or strong liquor, brewed from wheat, oats, 
and ground beans. — It was one of the aiticles subject to the regula- 
tion of the Excise-laws. Brunsvjick is the most celebrated place for 
brewing this liquor. 

MUMMING, from Teuton. Mummen, to mimick.] Antic diver- 
sions in the Christmas holydays, to get money and good cheer. Mum- 
mers to be imprisoned, ntat. 3 .inn. 8. r. 9. 

MUNDBRECH, from Sax. mimd, munitio, defensio, Sc brice, frac- 
tio.] This is mentioned among divers crimes, as /lacia/ractio, Usio 
tnajestatia, ij/c. S/ielm. Gloss. Some would have Mundbrech to sig- 
nify an infringement of privilege: though of later times it is ex* 
pounded clausarum fractionem, a breach of mounds, by which name 
ditches and fences arc called in many parts of England: and we Ray, 
when lands arc fenced in and hedged, that they are mounded. Sec 
the next article. 

MUNDE, Peace; hence Mundebrece a breach of it. J^eg. H. I. 
r. 37. 

MUNDEBURDE, Mundehurduw, from Sax. mund, i.e.iutela, 
and bord or borh, i. e.Jidejussor. A receiving into favour and protec- 
tion. Coweil. 

MUNDICK: See Metal. 

MUNICIPAL LAW, Is defined by Blackstone, (I Comm. Introd.) 
*' .i rule of civil conduct prescribed by the Supreme Power in a Statci*' 
and for this definition he gives his reasons at large, to which we re- 
fer the reader. Sec also this Dictionary, title La^v. 

MUNIMENT-HOUSE, Munimen.'] In cathedral and collegiate 
churches, castles, colleges, or public buildings, is a house or little 
foom of strength: purposely made for keeping the seal, evidences, 
deeds, charters, writings, 8cc. of such church, college. Sec. Such evi- 
dences of title to estates, whether of public bodies or private persons, 
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being called Muniments^ (corruptly uiinimcntxi) from Mumc, to de- 
fend; because inheritances and possessions are defended by them. 3 
Inst. 170: Jmw Tcrnn: Statu. 5 c. 8: 35 H. 6. c. 37. 

MUNIMENTS, Mummina.'\ See the preceding article. 

MUNUS ECCLESIASTICUM, The consecrated bread, out of 
which a little piece is taken for a communicant. A/o/i. yingl. ii. 838. 

MURAGE, Muragium.^ A reasonable loll, to be taken of every 
cart and horse coming laden through a city or town, for the building 
or repairing the public walls thereof, due eilher by grant or prescrip- 
tion: it seems to be a liberty granted to a town by the King for col- 
lecting of money towards walling the same. See stat. 3 Ed, I. c. 30: 
2 lust. 222. The ser\'ice of work and labour done by inhabitants and 
adjoining tenants in building or repairing the walls of a city or castle, 
was called murorum o/icratio; and when this personal duty was com- 
muted into money, the lax so gathered was called Murage. Parocfi. 
Antitj. 114. In the city of Chester, there are two amient oflicers called 
Murtngrrsy being two of the principal aldermen, yearly chosen to sec 
the walls kept in good repair; for the maintenance of which they re- 
ceive certain tolls and customs. 

MURALE, The city wall. Huntingd. lib. S. fi. 392. 

MU RATIO, A town or borough, surrounded with wuWs. Brom/.'t. 
Vit. K. Stejth. 

MURDER; See Homicide III. 3. 

MURORUM OPERATIO, The service of work and labour done 
by inhabitants and adjoining tenants in building or repairing the walls 
of a city or castle. From w hich duly some were exempted by special 
privilege. So King Henry II, granted to the tenants within the 
honour of WaUingford^ Ut quicti aint de c/icraiionibus castciorum is" 
murorum. Parocfi. Antiq. 114. When this personal duty was commu- 
ted into money, the tax so gathered was called Murage. Coivcll. Sec 
Murage. 

MUSCOVY COMP.VNY; Sec liussia Comfiany. 

MUSICIANS. The Musicians of ii/z^-Za/K/ were incorporated by 
Kinq; Charles II. anno 1670, See Minstrels. 

MUSLINS; See titles Linen; Aavigation Jets. 

MUSSA, I'<it'\ A moss or marsh ground; also a place where 
sedge grows; a place over-run with moss. Cowell: Mon. i. 426. 

To MUS l'ER, from Vv. Monstrc.^ To shew men, and their arms, 
that are soldiers, and inrol thera in a book. Terms de Ley. See titles 
Soldiers: Courts Martial. 

MUSTER-MASTER GENERAL, Mentioned in stat. 35 Eiiz.c. 
4. See Master of (he King's Musters. 

MUTA CANUM, Er. Meute de chiens.'] A Kennel of hounds, one 
of the mortuaries to which the King was entitled at a bishop's and 
abbot's decease. See title Mortuary. 

MU TARE, To mew up hawks, in the time of their molting or 
casting their plumes. In the reign of King Kd. II. the manor of 
Brough(on in Com. Oxon. was held — Per serjeantiam mutandi ununi 
hostiicum domini regis, <Sfc. Paroch. Antiq. 560. The Mews (Muta 
Regia) near Charing Crossy London, now the King's stables, was 
formerly the falconry or place for the King's hawks. 

MUTATORIUS, Cnaiige of apparel. Mat. Par, Mn. 1207. 

MUTATUS ACCIPITER, A mewed hawk. Coivr/l. 

\'oL. l\\ 2 X 
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MUTE, MufuftS] One dumb, who cannot or refuses to speak. And 
by our l.iw a prisoner may stand Mute two ways; 

1. When lu: spciks not at all; in which it shall he inquired whether 
he stand Mule out of malice, or by the act of God? and if by the lat- 
ter, then llic Judj^c ouj^ht to inquire whether he be the same person, 
and of all pleas wliich he might have pleaded in his defence, if he had 
not been Mure. 2. When the prisoner does not plead directly, or will 
not put hin>sclf upon the inquest, to be tried; and a person feigning 
himself mad, and refusing to answer, shall be taken as one who stands 
Mute. 2 I>!.sf. //. J\ C. 226. 

If a prisoner on liis trial peremptorily challenge above the number 
of jurors allowed by law, this being an implied refusal of a legal trial, 
he shall be dealt with as one who stands Mute, and according to 
some opinions be hanged. H. P. C. 259: Krl. 36: 2 Hawk. F. C. 
r. no. 

It seems now clearly settled, that a prisoner thus perversely and 
obstinately offending, is, in high treason, ///«o fucto^ attainted. 2 Halc^ 
2u8: 4 Comm. c. 23. /i. 325: c. 27. /i. 354. And in felony the challenge 
shall be over-ruled. 2 Hah, 376. 

Regularly a prisoner is said to stand Mute, when being arraigned 
for treason, or felony, he either, I. Makes no answer at all: or, 2. An- 
swers foreii;n to the purpose, or with such matter as is not allowable, 
and will not answer otherwise: or, 3. Upon having pleaded not guilty, 
refuses to put himself upon the country. 2 NaL P. C. 316. If he says 
nothing, the Court ought tx officio to impanel a Jury to inquire whe- 
ther he stands obstinately Mute, or whether he be dumb cx visUa- 
tione Dei. If the latter appears to be the case, the Judges of the Court 
(who arc to be of Counsel for the prisoner, and to see that he hath law 
and justice) shall proceed to the trial, and exanjine all points as if he 
pleaded not guilty. But whether judgment of death can be given 
against such a prisoner, who hath never pleaded, and can say nothing 
in arrest of judgment, is a |)oint (savs Btackstonc) yet undetermined. 
See 2 Hal. P. C. 317: 9 Hazvk. P. C. c. 30. § 7. 

If he be found to be obstinately Mute, (which a prisoner hath been 
held to be, that hath cut out his own tongue, 3 Jnsf. 178;) then if it 
be on an indictment of high treason, it hath long been clearly settled, 
that standing Mute is equivalent to a conviction, and he shall receive 
die same judgment and execution. 2 Hawk. P. C. c. 30. § 9: 2 Hal. 
P. C. 332, 3 1 7. And as in this the highest crime, so also in the lowest 
species of felony, viz. in petit larceny, and in all misdemeanors stand- 
ing Mule hath always been equivalent to conviction. But upon ap- 
peals or indictments for other felonies, or petit treason, the prisoner 
was not by the antient hw looked upon as convicted, so as to receive 
judgment for the felony, but should for his obstinacy have received 
the terrible sentence oi /iefianct, or/i««f (probably a corrupted abbre- 
viation o{ /irino7it')fortr ft dure. 

Before this was pronounced the prisoner had not only trina admo- 
viiioy btit also a respite of a few hours, and the sentence was distinctly 
road to him, that he might know his danger; and after all, if he con- 
tinued obstinate, and his offence was clergyable, he had the benefit of 
his clergy allowed, even though he was too stubborn to pray it. 2 Hal. 
P. C. 320, 321; 2 Huu^k. P. C. c. 30. § 24. Thus tender was the law 
of inflicting this dreadful punishment; but if no other means could 
l>revail, and tlic j)ri5oncr (^\ hen charged with a capital felony) conti- 
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nucd stubbornly Mute, the judgment was then i;iven against him 
without any distinction of sex or degree. A judgment whicli was pur- 
posely ordaitied to be exquisitely severe, that by that very means it 
might rarely be put in execution. 

The rack or question, to extort a confession from criminals, is a 
practice of a different nature: this having been only used to compel a 
man to put himself upon his trial, t/utt being a species of trial in it- 
self. See title Torture. 

The judgment of penance for standing Mute was as follows: that 
the prisoner be remanded to the prison from whence he came; and 
put into a low, dark chamber, and there be laid on his back, on the 
bare floor, naked, unless where decency forbids; that there be placed 
upon his body as great a weii;ht of iron as he could bear, and more; 
that he have no sustenance, save only on the first day three morsels 
of the worst bread; and on the second day three draughts of standing 
water, that should be nearest to the prison door; and in this situation 
this should be alteniately his daily diet, till he dicd^ or (as antiently 
the judgment ran) till he arisivered. Brit. cc. 4, 22: Hct. lib, 1. c. 34. 
§ 33. 

It hath been doubted whether this punishment subsisted at the 
Common Law, or was introduced in consequence o[ sfat. JTcit. \. 3 
£. I. f. 12; which latter seems to be the better opinion. 2 Inst. 179: 
2 Hal. P. C. 322: 2 Na'ivk. P. C. r. 30. § 13: Statnulf. P. C. 149: Barr. 
82. For not a word of it is mentioned in Glanvil or Bracion^ or in any 
antient author, case, or record (that hath yet been produced) previous 
to the reign of Edward 1; but there are instances on record in the 
reign of //Ir'wrj/ III. where persons accused of felony, and standint^ 
Mute, were tried in a particular manner, by two successive juries, and 
convicted; and it is asserted by the Judges in 8 l/en. 4, that by the 
Comman Law, before the statute, standing Mute on an appeal, 
amounted to a conviction of the felony. This statute oi Edrcard I. di- 
rects such persons'* as will not put themselves upon inquests of fe- 
lonies, before the Judges at the suit of the King, to be put into (or 
rather shall be sent back to) hard and t'***ong prison {ftrjicut mxjs 2 (the 
best copies read remys) en la /iri none fort et dure) as those which re- 
fuse to be at the Common Law of the land." And immediately after 
this statute, the fonn of the judgment appears in Fteta and Britton 
to have been onlyavei7 strait confinement in prison, with hard?y any 
degree of sustenance; but no weight is directed to be laid upon the 
body, so as to hasten the death of the sufferer: and indeed any sur- 
charge of punishment on persons adjudged to penance, so as to short- 
en their lives, is reckoned by Home in the Mirror as a species of 
criminal homicide. Mirr. c. 1. § 9. It also clearly appears, by a re- 
cord of 3 I E. 3, that the prisoner might then possibly subsist for fony 
days under this lingering punishment. It seems, therefore, that the 
practice of loading him with weights, or as it was usually called, 
firettsing him to deaths was gradually introduced between 31 E. 3, and 
8 Hen. 4, at which last period it first appears upon our books; beini; 
intended as a species of mercy to the delinquent, by delivering him 
the sooner from his torment; and hence it seems also that the dura- 
tion of the penance was then first altered; and instead of continuing 
till he ansivercdy it was directed to continue till he diedy which must 
very soon happen under an enormous pressure. Y(arb. 8 Hen. 4. 1, 2. 

The uncertainty of its original, the doubts that were conceived of 
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itslcgulily, and the rcpui^nancc of its tlieory (for it rarely xsus carried 
into practice) to the lunnanity of the laws of all concurred 

to require a le}^islulive aholiiion of this process, and a restitution of 
the antient Conmnon Law; whereby the standing Mute in felony, as 
^veil as in treason and in trespass, amounted to a confession of the 
charfje. Or, if the corruption of the blood, and the consequent escheat 
in felony had been removed, the ]m\^n\cniof /lehic/orf i t rfwrr mi^ht 
perhaps have still innocently remained, as a monument of the rapacity 
with which the tyrants of feodal a!iti(piity hunted after escheats and 
forfeitures; since no one would ever luive been tempted to undergo 
such a horrid alternative, l or the law ^^as, that by standing Mute, 
and s\ifferin'^ this heavy peirancc, the judgment, and of course the 
corrujHion ol the l>lood and escheat of the lands were saved in felony, 
and petit treason, though not the forfeiture of the goods; and there- 
fore this liit^erin^ punishment was probably introduced, in order to 
extort a plea, without which it was held that no judt^ment of death 
could be given, and so the lord lost his escheat. But in high treason, 
as standing Mute is e ^uivalent to a conviction, the same judgment, 
the same corruption of blood, and the same forfeiti:; cs always attend- 
ed it as in other cases of conviction. 2 Hawk. P. C. c. 30. § 9. And 
now, to the honour of our laws, it is enacted by atat. 12 Geo. 3. c. 20, 
that every person who, being arraigned for felony or piracy, shall 
stand Mute or not answer directly to the ofl'ence, shall be convicted 
of the same; and the same judgment and execution (with all their 
consequences in every respect) shall be thereupon awarded, as if the 
person had been convicted by verdict or confession of the cnme. 
Standing Mute, therefore, at present, in all cases, amounts to a con- 
structive confession. Two instances have occurred, since the passing 
this statute, of persons who refused to plead, and who were in conse- 
quence condemned and executed; one at the Old Bailey for murder 
in 1778, the other for burglary at the summer assizes at Wrllt in 
1792. See 4 Comm. c. 25. ft. 324 — 329. CT* w. 

Although this subject is now become matter of cunosity rather 
than instruction, the followinjtv further particidars as to this terrible 
punishment, arc preserved fdr the satisfaction of the inquiiing stu- 
dent. 

It is said by Sir Mart ft. Halcy that an appellee of felony standing 
Mute shall be executed, und not have judgment of yenance; but the 
contrary hath been held by othei*s. H.P. C. 226: S. P. C. 150: 2 
Jn,<tt. 178: Krl.Zl. One who stands Mute shall have the benefit of 
clergy, unless it be otherwise specially provided by some statute. 
And although it be enacted by nfat. 3 if 4 It', is' M. c. 9. that if any 
])erson shall be indicted of any olVcnce, for which, by virtue of any 
former statute, he is excluded fron> the benefit of his clergy, if he had 
been thereof convicted by verdict or confession, if he stand Mule he 
shall not l)e adnalted to the san»e;.yet appeals, and offences excluded 
from the benefit of clergy, by subsequent statutes, seem not within 
that act: and a statute taking away the benefit of clergy generally 
f rom those who are convicteil of a crime, doth not take it away from 
those who stand Mute on an indictment or appeal. 2 Hawk. c. 30. 
But see the statutes 25 //. H. c. 3, and 5 tP' 6 Kd. 3. c. 10. whereby it 
is enacted, that those who arc indicted of offences for w hich the be- 
fiefil of clergy is not to be allowed, shall not have their clergy if they 
btand Mute, 5<c. and this Diviionary, title Citririj, JU vrJif nf. 
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Hawkins^ in his description oiih^ firine forte et dure, says, that the 
manner of inflicting this punishment may be Ivcst found from the 
books of entries and other law books; all of which generally agree? 
that the prisoner shall be remanded to the place from whence he 
came, and put into some low dark room, and there laid on his back 
without any manner of covering, except for the privy parts, and that 
as many weights be laid upon him as he can bear, and n»ore, and that 
he shall have no manner of sustenance but the worst bread and w ater, 
and that he shall not eat the same day in which he drinks, nor drink 
the same day on which he eats, and that he shall so continue till he 
die. But that it is said that antiently the judgment was not, that he 
should continue until he should die, but until he should answer; and 
that he might save himsell from the penance by putting himself upon 
his trial, which he cannot do at this day after judgment of penance 
once given. 2 Hawk. P. C. ca/i. 30. § 16. 

And there in the margin, ihe Serjeant, as to the remanduig hirn to 
the place whence he came, cites //. P. C. 227: .V. F. C. 150. (E): 
A'ci/ii'. 70. a: 4 Ed. 4.\\./iL 18: 14 Ed. 4. 8. ///. 17: Jbr. Br. Corone, 
160: 2 Inftf. 178: A'a. En(. SS5. fit. 17: 8 Ed. 4. X.fiL 2. 

And as to the words in ao?ne loiv dark rooni^ he says, that this clause 
is omitted in Ka'iw. 70. a: 4 Ed. 4.11, /d. 1 8. but is mentioned in all 
the other books above cited, but with this diflcrence, that 14 Ed. 4. 
1 1 . ///. 17, says only that he shall be put in a chamber, without adding 
that it shall be low or dark. 

And as to the words t/irre laid on his back^ Sec. he says, that in this 
all the books above cite<l seem to agree. And 14 Kd. 4. 8. /il. 17. and 
S. P. C. 150. (E), and 2 lTi.<it. 178, add, that he shall lie without any 
litter or other ihini; under him, and that one arm shall be drawn to 
one quarter of the room with a cord, and the other to another, and 
that his feet shall be used in the same manner. But that these clauses 
are w holly omitted in all the other books above cited, except //. P. 
C. which takes notice of the latter of them only. And /<a. Enf. 385. 

2. adds, that a hole shall b« made for the head. And Kfihv. 70. a. 
says that the head shall not touch the earth: but none of the others 
mention either of these clauscsi. 

And as to the words, t/iaf att mani ivigfitft nhall be laid u/ion him as 
he can bear., and more. Sec. he says, that in this all the books above 
cited agree. 

And as to the word bread, he ssys that \A Ed. A. 6. /d. 17: S. P. C. 
150. (E), and 2 Insl. 178. are, that he shall have (hree niorKth of bar- 
ley bread a day. Keiliu. 76. a. tl'.al he shall have only rye bread, and 
Ra. Ent. 385. ///. 2. and 2 Hm. 4. I. /;/. 2, generally, that he shall have 
the worst bread. 

And as to the word watery he say?:, that in 14 Ed. 4. 8. /iL 1 7: S.P. 
C. '50. (E): 2 /w*^ 178, and 8 Hen. 4. I. ///. 2, and Keihi: 70. a. are, 
that he shall have the water next the prison^ so that it be not current; 
but Ra. Ent. 385. fit. 5, is general that he shall have the wor«' 
nvater. 

And as to the words, not eat the same day on which he drinkn, nor 
drink the same day on which he eats, 8cc. he says, this is omitted in 
Xeilw. 70. a. and in Hen. 4. 1. pi. 2. 

And as to the words (ii/ he die, he says, this is omitted in none of 
(he books above cited, except 14 Ed, 4. 1 1. and //. P. C. 227. Bui 
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that neither of these books give the whole judgment at large. 2 
Hawk. PL C. c 30. 

To advise a prisoner to stand Mute, is a high misprision, a con- 
tempt of the King's Court, and punishable by fine and imprisonment. 
See title Misfirinion. 

For more learning on this, now fortunately obsolete, subject, see 
15 Viti. jlbr. title Mute; and Barrington*a Observaliona on Antient 
Statutes^ p. 51 — 54. 

MUTILATION, The depriving a man of any member, Sec. Sec 
title Maihcm. 

For some offences the law punishes with Mutilation, or dismem- 
bering, by cutting off the hand, or cars, &c. See titles Judgment^ 
criminal; Afis/iritfion; Libcl^ See. 

MU TINY; See titles Soldiern; Militia; Courts Martial. 

MUTUAL DEBTS; Sec title Set-off. 

MUTUAL PROMISE, Is where one man promises to pay mo- 
ney to another, and he in consideration thereof promises to do a cer- 
tain act, Sec. See title Asfsum/mt. 

MUTUATUS. If a man oweth another 10/. and hath a note for 
the same, without seal, action of debt lies upon a Mutuatun; but in 
this there may be wager of law, which there may not be in action 
upon the case, on an implied promise of payment. Sec. See title Debt. 

MUTUO, To borrow or lend. 2 Sand. 291. 

MUTUS ET SURDUS, A person dumb and deaf, and being te- 
nant of a manor, the lord shall have the wardship and custody of him. 
2 Cro. 105. If a man be dumb and deaf, and have understanding, he 
may be grantor or grantee of lands. Sec. I Innt. See Deaf. 

MYSTERY, Misterium^ from the Fr. mcistier^ metier^ arSj artiji- 
cium.'] An art, trade, or occupation. 
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NaCKLLA, a skiff or boat. Mat. Paris. 

NACKA, NACTA, a small ship, yacht, or transport vessel. C/iar- 
tular .Ibbat. Kadin^. MH.fol. 5l. 

NAM, or NAAM, riamimn; from the Sax. iiiman^ capere.j The 
taking or distraining another man's moveable goods. Lawful Naam, 
which is a reasonable distress, proportionable to the value of the 
thing distrained for, was anticntly called either vtfor morty quick or 
dead, as it consisted of dead or quick chattels; and it is when one 
takes another man's beasts damage-fcasant, in his ground; or by rea- 
son of some contract made, as for default of payment of an annuity, 
it shall be lawful to distrain in such or such lands, 8cc. There is also 
a Naam unlawful mentioned in our books. Horm 's Mirror., /id. 2. See 
Leg. Caniit. c. 18: S/ie/m. Gloss, and this Dictionary, title Be/ilevin: 
and fiofit. Mimium. ^ , • o » j 

NAMATION, vaniatio.'] A taking or distraining; and m Scotland 
t is used for impounding: .A b/na/t/s, distrained. Char ta, Hen. 2. Sec 
Vetitum Aamiuw, and Witheryiam. 

NAMF., nomen, Fr. nosmc or ;?om.] By which any person is knoAvn 
or called. There is a name of persons, bodies politic, and places; and 
of baptism and surname; also names of dignity, &c. In some cases a 
name by reputation is sufficient; but it is not so of a thing, if the 
matter and substance be not right. U Rffi. 2\: 6 Re/i. 65: 4 Rcfi. 
170. What foundation will support a name by reputation. See Ld. 
Raym 301, 304: and this Dictionary, title Misnomer. 

NAMIUM VETITUM, An unjust taking the cattle of another, 
and driving them to an unlawful place, pretending damage done by 
them. In which case the ov ner of the cattle may demand satisfaction 
for Hie injury, which is called JilacHum namio vctito. 2 Inst. 140: 
3 Cor.ui. Sec titles Replevin; Withernam. 

NAPPF.RA, From Ital. na/ierioy Unteamiva domestica.] Linen 
cloth, or household linen. See stat. 2 R. 2. c. I. 

NAI^R. An libbveviation o^narratic; a declaration in a cause. 
NARRATOR, Lat.] A pleader or reporter. SerxneJis narrator, a 
Serjeant at law; a scrjeant-counter. Fieta^lib. 2. ca/i. 37. 

N /VSSE or NF^SSF, From Sax. A'cest; Pro?nontoriinfi.] The name 
of ihe port or haven of Orjbrd, in Suffolk, mentioned in stat. 4 Hen. 
7. c. 21 Hence also ^'hcerneHS. 

N '\T \LE, The state and condition of a man. 
NATHWYTE, Seems to be derived from the Sax. nath, i. e. 
lewdness; and so to signify the same with Lairiuite. See that title. 

NATIONAL DEBT, The money owing by Government, lor 
which it pays interest, part to our own people, part to foreigners, and 
which forms our National Funds. After the Revolution, when our 
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nc\\ connections with Eurofie introduced a new system of foreign 
politics, the t'xpcnccs of the nation, not only in settling tlic new es- 
tablishment, hm in muintainin}; long wars, as principals, on the con- 
tinent, for the security of the barrier, reducing the /renc// 
monarchy, sctilint^ the Sfianinh succession, supporting the house of 
.iuhtria, muiniaininK the libcilics of the Germanic body, and other 
purposes, increased to an unusual degree; insonjuch that it was not 
thought adviseablc to raise all the cxpenccs of any one year by taxes 
to l)c levied within that year, lest the unaccustomed weight of them 
shoiild cri-ale nmrmurs among the people. It was therefore the policy 
of the ii!\»cs to anticipate the revenues of their posterity, by borrow- 
ing immense sums for the current service of the State, and to lay no 
more taxes upon the Sul)ject than would suffice to pay the annual in- 
terest of the sums so borrowed; by this means converting the princi- 
pal debt into u new species of property, transferable from one man 
to another, at any lime <ind in any quantity. A system which seems 
to have h.id its original in the Slate ol Flomicc^ A. D. 1344, which 
Government then owed about 60,000/. sterling; and being unable to 
pay it, formed the principal into an aggregate sum, called metaphori- 
cally a Mount or Bank\ the shares whereof were transferable like our 
stocks, with interest at 5/. fier cmt. the prices vary ing according to 
the exigencies of the State. This laid the foundation of what is called 
the National Debt: for a few long anniiities created in the reign of 
C/iar/cs II. will hardly deserve that name. And the example then set 
was so closely followed during the long wars in the reign of Queen 
.'fnne^ and hitherto, that the capital of the National Debt has by de- 
grees increased to the wonderful sum of between eso and 700 mil- 
lions sterling, to pay the interest of which, and the charges for man- 
agement, the extraordinary revenuesof the kingdom (excepting only 
the land-tax and annual malt-tax) are in the first place mortgaged, 
and made perpetual by parliament; redeemable, however, by the 
same authority that imi)Oscd them: which, if at any time it can payoff 
the capital, will abolish those taxes which are raised to discharge the 
interest. See I Comm. c. 8. 

The Commissioners for auditing the public accounts, in the year 
1786, strongly recommended the adoption of some effectual plan for 
the reduction of the National Drbt itself, and various measures were 
taken accordingly towards accomplishing this purpose. 

In the first place, a Sinking Fund of one million, payable at the 
Exchequer quarterly in every ye.ir, was created in the year 1786; 
(See Sfa/. 26 Geo. 3. c. 31;) to which certain annuities were directed 
to be added, upon the expiration of the terms for which they were 
respectively granted, and the whole was vested in Commissioners for 
reduction of the National Debt; these sums were aftcrwvirds directed 
io be paid out of the Consolidated Fund, (Sfat. 27 Geo. 3. c. 13. § 19); 
and such annuities for lives as should remain unclaimed for three 
years, were added lo tiie same Sinking Fund; which was nevenhe- 
iess to operate no longer as a sinking fund, at compound Interest, 
whenever the moneys annually placed to the account of the commis- 
sioners, including the original million, should amount to the sum of 
four millions. From this period, the annual sum of four millions was 
still to be applied to the same purpose; bnt the interest of the debt 
purchased thereby, and the annuities which might afterwards expire, 
were to remain at the disposition of parliament. 
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In Ihc year 1792» a further provision was made; (by .v.'wi'. 32 Geo. 
3. c. 55;) t.nal when the inti rcst of any rcdccmahle stock is rcdiicccl, 
or the capital paid ofl' by money raised at a lower interest, a sum, 
equal to the iiUerest so s'lved, sisoiild be issued quarterly from the 
Consolidated Kund, and placed lo the account of the commissioners; 
the operation of this fund at coivipound interest was by this act di- 
rected to cease, wh^Micv er the moneys annually paid to the commis- 
sionci's on this account, as weli as on those above staled, should 
aniount to three n>iHioi.s, exclusi\e of the oriijinal million, or of any 
additions which p;:viiament may direct to be made thereto, or of any 
sinking*; fund which may be created in conse(juence of new loans. 
Froiji this period t!ie annual sum of four nuUions, so constituted, was 
also to be applied as before directed, liy the same act it was also en- 
acted, for the more eflectually prevcnt'n?; thu inconvenient and 
dangerous accumulation of Debt thereafter in consequence of any 
further loans;" That an annual stun, equal to or.e hundredth part of 
the capital slock created by any such Loans, should be paid to the 
Bank, and placed to the account of the commissioners for the reduc- 
tion of the National Debt, without any limits to its operation short of 
redeeming the whole of the stock created by such Loans respec- 
tively. 

To accelerate the effect of all the preceding measures, Parliament, 
in every year from 1792 to 1802, uniformly granted and applied the 
sum of 200,000/.; pursuing the principle laid do<vn in times of peace, 
even through a period of war, notwithstanding the necessary increase 
of public burthens. 

In order, however, that the Public may have a continual view of 
the stale of the iNalional Debt, and also of its progressive reduction, 
it is further provided that an account of each shall lie laid before both 
Houses annually. By jitaL 27 Gcu. 3. c. 13. § 7-.. it was enacted that 
there shall be presented, within fourteen days after the commence- 
ment »)f every Session, an account of all additions which shall have 
been made lo the annual charge of the Public Debt by the interest or 
anriuities for or on account ot any loan made, after the passing of that 
act, and within ten years next preceding the date of such account; to- 
gether with an account of the produce, within the year next prece- 
ding, of any duties which sliall have been imposed, or of any addi- 
tions which shall have been made to the revenue for the purpose of 
defmying the increased charge occasioned by every such loan re- 
spectively: And for li^e puipose of shewing the progressive reduc- 
tion of the Public Debt, an account must also be presented on the 
15th o{ Ftbruanj in every year, (or if Parliament be not then sitting, 
then within fourteen days after the commencement of the then next 
session,) staling the sums applied by the Bank to the purchase of 
stock for the commissioners, and the amount of the slock thereby 
purchased, and of the interest thereon; and stating also the amount of 
annuities which have expired within ihe year; and further shewing 
the lime of such purchases, and of the prices paid, and of the whole 
cxpcncc attending the execution of the powers vested in the commis- 
sioners. (iVar. 2& Geo. 3. c. 31. § 18.) 

The act 42 Geo. 3. c. 7 1. § I, 2, 3, repeals the provision in the acts 
26 Geo. 3. c. 31, and 32 (^ro. 3. r. 55, which directed that when the 
sums applicable, under those acts, to ihe payment of ti;e National 
Debt, should amount to four millions, and three millions respectively 
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as before staled, the dividetifls on the stock in lutuic to be paid off 
should not bet issued, so as to increase the Fund for payment of the 
debts. By § 2, 3, such annuities as shall in future fall in shall not be 
applicable to the paynscni of the National Debt. By § 4 of the same 
act, Irom Januory 5, 1803, the 200,000^ before that time annually is- 
sued is made a perniuncnt charge, to be paid quarterly out of the 
Consolidated Fund, and applied in redemption of the Debt. By the 
same act, § 5, it is also directed that the money applicable to the re- 
deniption of the Debt shall accumulate and be applied until the whole 
shall be paid off within forty-five years. By this act provision is also 
made for the redcenun^ so much of the National Debt as is or may 
be contracted by loans in England for the benefit of Ireland. 

By 47 (Wo, 3. Stat. \. c. 5 5, for charginj^ a loan of 12,000,000/. on 
certain duties of excise, provision is made for applying 1,200,000/. 
annually in the paying off the stock created by that loan, § 6; and it 
is enacted that when such stock shall be paid off the issuing of that 
fund shall cease. 

By the Irish act 57 Geo. 3. c. 27, (amended by 42 Geo. 3. c 57.) 
provisions are made for the redemption of the National Debt in Ire- 
land^ similar to those in the Brifi>ih acts, 26 ist 22 Geo. 3^ above 
quoted. 

By the Accounts delivered to the House of Commons up to the 5th 

oiJu?iuunj, ISOr, it appeared that the total amount of the BrltUh Na- 
tional Debt was within a small fraction of 670 millions: that of this 
the sum of nearly 23 millions had been purchased by the operation of 
the acts for redemption of the Land-tax, (see title Land-Tax^)mA 
nearly 1 U millions more by the operation of the acts 26 Geo. 3, 32 
Geo. 3, and 42 Geo. 3, herein before detailed, leaving 533 millions 
and a fraction then to be redeemed. The whole apiount of the Fund 
then annually applicable to the reduction of the Debt was 8,266,000/. 
The total amount of Debt for Irr/nndj funded in Great Britain^ was 
41,718.000/.; the sum redeemed 3,721,341/ ; the Debt unredeemed 
37,996,659/.; and the annual Funds applicable 536,959/. 3«. \Qd. The 
Avhole amount of Debt oi In iand, funded there, was above 17 Mil- 
lions; of which 2 Millions was redeemed; leaving unredeemed 15 
Millions; and the annual Fund then applicable about 300,000/., be- 
sides annuities falling in. 

Besides the al)0ve National Debts there was also a sumof 3,669,300/. 
3 /ier cf'its. created on account of a loan to the Emperor of Germany, 
which W IS reduced by its own sinking Fund to 2,934,696/.; the an- 
nual Fund being 5H.7o\/. /ler annum. 

NATIVl DE STIPiTE. In the survey of the Dutchy of Cor«- 
wal/y there is mention nativi dc ."fi/utv^ and naiivi co?ivcn'ionarii; 
the first were villeins or bontlmen, by birth or stock; the other by con- 
tract or agreement. LL. Hen. 1. cofi. 76. And in Cornwall it was u 
custom, that a freeman marrying iiadvaniy if he had two daughters, 
one of tltem was free, and the other villein. Bract, lib. 4. c. 21, 22. 

NATIVTFY, nativitaa.^ Birth, or the being born in a place. The 
casting the Nativity, 6r by calculation seeking to know how long the 
Queen should live, kc. was made felony, by ntat. 23 EUz. c. 2. Miti- 
vitus ('V' i/h/) was antiently taken for the servitude, bondage, or vil- 
leinage, of women. Leg. U'it. 1. 

NATIVO HABENDO, A writ that lay to the sheriff for a lord 
whocltumed inheritance in any villein, when his villein was run away, 
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for the apprehending and rcstorinjj him lo the lord: and Uie sheriff 
might seize the villein, and deliver [nm unto his lord, if he confessed 
his villeinage; but if he alleged that he was a freeman, then the she- 
riff ouyjht not to seize liim, but the lord was to sue forih a /lonr to re- 
move the plea before the justices of I^. kc. And if the villein 
purchased a writ dc iihcrtatc /irobauda before tlie lord had taken out 
the fione^ it was a ftu/iermdi'aa to the lord, that he proceeded not on 
the writ of imtivo habendo. Rcs^. Orig. 7, 8: J'\ A*. B. 77: Atn' A'at. 
Brrv. 171, 172. 

This writ tiafivo habendo was in nature of a writ of right, to reco- 
ver the inheritance in the villein; upon which the lord was to pursue 
his plaint, and declare thereupon, and the villein to make his de- 
fence so as the freedom was to be tried. A'Vw Xat. Dr. 171, 173. Sec 
iile ill Inn. 

NAT IV US, He who was born a servant, and so differed from him 
who suffered himself to be sold, of which servants there were three 
sorts, bojulmen, natives, and villains; bondmen were those who bound 
themselves by covenants to serve, and took their name from the word 
bond; natives we spoke of just before; and villains were such who 
belonged to the land, tilled the lord's demesnes, nor might depart 
thence without the lord's licence. S/wilntan'.t (i/oss. See Chan. K. 2; 
Qua omnes inanumiltit a bondagio in com. Hertf. Walainghani, fi. 254. 
Coivcll. See title ni/ain. 

NATURAL AI FRCTION, naturalia affrctio.'] Is a good consi- 
deration in a deed; and if one, without expressing any consideration, 
covenant to stand seized to the use of his wife, child, or brother, 5cc. 
here the naming them to be of kin, implies the consideration of Na- 
tural affection, whereupon such use will arise. Cart. 158. Sec lillc 
Consideration. 

NATURALIZATION; See title Alien II. III. 

NATURE Pudenda, Privities. Letr. Jim. I.e. 83. 

NAVAGIUM, A duty incumbent on tenants, to carry their lord's 
goods in a ship. Mon. Angi. i. 922. 

NAVAL STORES, Persons stealing or imbezzilling any of the 
King's Naval Stores, to the value of twenty shillings, are guilty of 
felony without benefit of clergy. Stat. 22 Cur. 2. caji. 5. And by stat. 
1 Geo. 1. St. 2. c. 25, the treasurer and comn^issioners of the navy are 
impowered to inquire of Naval Stores imbezzilled, and appoint per- 
sons to search for them, £cc. who may go on board ships, and seize 
such Stores; and the commissioners. Sec. may imprison the offend- 
ers, and fine them double value, the Stores being under the value of 
twenty shillings. 

None but the contractors with the commissioners of the navy, shall 
make any Stores of war. Naval Stores, with the marks commonly 
used to his Majesty's Stores, upon pain of forfeiting two hundred 
pounds. And persons in whose custody such Stores shall be found 
concealed, ani liable to the same penalty. Stat. 9 10 IV. 3. r. 41. 

The Stat. 3 ylnn. c. 10, was made for the encouragement of the im- 
portation of Naval Stores from the plantations in .4incrica^ and for 
preservation thereof in those countries; inflicting penalties for cut- 
ting down pine, or pitch trees, under such and such sizes, kc. To the 
like purpose, and for th^f making the same more effectual, is tlic etat. 
8 Gro. 1. ca/i. 12. 

Also Naval Stores are imported here from Scotland^ under an cp- 
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couragcmcnt by statute; and a fircmium is given for the importing of 
Naval Stores from Jmnica and Mjrth Britain^ of one pound ftcr ton, 
for masts and piu h, S^c. by stat. 2 Gro. 2. ca/i. 35. 

Justices may mitigate the penalty of concealing Stores; atat. 9 Geo. 
1. <*. 8. Justices of assize and quarter sessions may hear and deter- 
mine offences relating to Stores; ttat. 17 Geo. 2. r. 40. Pre-en»ption 
of Stoi cs imported in neutral ships given to the commissioners of the 
navy (hiring the war; ^(at. 19 Gro. 2. c. 36. The exportation of Naval 
Stores prohibited; ftat. 33 Geo. 2. § 1. 

N.AUrRAGE, A sea term for Shipwreck. Merch. Diet. 

NAVIGABLi: RIVERS; See Jiivrrn. 

N AVIGATION, Is the art of sailing at sea, also the manner of 
trading: and a navigator is one who understands jVaviffation, or im- 
ports goods in foreign bottoms. See title Longitude. 



NAVIGATION-ACTS. 

Those Statutes which have from time to time been made for the 
encouraging and increasing of Shipping and Navigation. 

The following is a general view of the laws which the Legislature 
has seen fit to provide for this puri)osc; See Jieevea's Hisiory of the 
law of Shipping and Navigation. 

This system is a series of restrictions and prohibitions, and it tends 
to the establishing of monopoly; but it is a plan of regulation which 
our ancestors, who were more versed in the practical philosophy of 
life than the speculative one of the closet, thought necessary for the 
welfare and safety of the kingdom. Reasoning from the self-preser- 
vation of an individual to the sclf-prcsei vation of a people, they con- 
sidered the defence of this island from foreign invasion, as the first 
law in national policy; and Judging that the dominion of the land 
could not be preserved without possessing that of the sea, they made 
every effort to procure to the nation a maritime power of its own. 
They wished that the merchants should own as many ships, and em- 
ploy as many nuiivc mariners as possible. To induce, and sometimes 
to force them to this application of their capitaK restrictions and pro- 
hibitions were devised. These affected not only foreigners but na- 
tives. The interests of commerce were often saciificed to this object. 
Trade was considered principally as the means of promoting the em- 
ployment of ships, and was encouraged chiefly as it conduced to the 
one great national object, tfu .Wn-cd atrtvgfh ^j" ilw Cou/itry, 

This policy was pursued by those who came after them in direct- 
ing the public councils; and in the last century, v. hen many institu- 
tions of our ancestors fell a siicrifice to the rage of reformation, the 
wisdomof the System was respected; measures were even 

taken for rendering it more narrow and restrictive. 

If the wisdom of any scheme of policy is to be measured by its 
effects and consequences, our Navigation System is entitled to the 
praise of having attained the end for which it was designed. Whe- 
ther we regard the primary or inferior objects in this system, whe- 
ther it is the increase of shipping, the extension of our foreign trade, 
or the strength of our navy, they have all advanced to a degree of 
consideration uncxanipled, afici thry owe that advancement to fliis 
system. 
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The increase of our trade and Naval strength has kept pace with 
that of our shipping and Navigation. We can reflect with pride, that 
our foreign trade, combined with our manufactures and domestic in- 
dustry, enables us to raise annually w/7//o«.9 of money with 
more ease than four millions were raised during the reign of King 
ll illinm; and this upon a people, who, in their different ranks, enjoy 
more riches, more competency, and more comfort, than any people 
in Kurofic; and who are more industrious, because they are better 
protected by a Constitution, w hich has been progressively improving, 
both in the theory and practice of it to the present time. 

The first grand scheme for establishing KngUsh Shipping and Na- 
vigation on a footing of distinction, that had never been jieforc at- 
tempted, was brought forward by the famous .4cl of Aavi[tfation^ pass- 
ed by the Usurpation-Parliament, 9th of October y 165 I. In this act wc 
may see principles, which had been gradually developing in former 
laws, (and which had been entorccd, repealed, or qualified, according 
as different opinions prevailed, and circumstances allowed,) now 
adopted and expanded to their full extent, in one system of regula- 
tion, that has subsisted, without any material change in its substance, 
to the present day. 

One principal object of jealousy at the time of passing this act, 
was the immense carrying trade possessed by the Dutch; and the 
title of the act is suited to this leading idea, " Goods from forcitpi 
partHy bu ivhom to be ini/iorted*' Vide Scob. ^cts, an?i. 1651. c. 22. fi. 
132. The portion of the carrying trade with our colonies, which the 
Dutch had obtained, was the most serious grievance, and that which 
the nation bore with least patience. 

The next n)ain object was, the I'lahericsy in which the rivalship 
and success of the Dutch had been loiig regarded as a national loss 
and disgrace. 

From these two motives arose the scheme of Navigation, which the 
bold reformers of that day designed, for increasing the naval strength 
and consideration of this country. It may be said to have originated 
in jealousy, and to have caused the decline and diminution of a neigh- 
bouring nation; but it was founded in a policy, which the necessities 
and the advantages of an insular situation suggested; and the nation 
having, trom supioeness, or ignorance, permitted an active neighbour 
so long to take a share in the fisheries and foreign trade which be- 
longed to us, thought itself justified in asserting, at length, its rights, 
and carrying them into full effect by this legislative act. And although 
this measure brought upon the country an obstinate and bloody war, 
and though the authority on which it was founded was unconstitu- 
tional and usurped, yet a plan so wise and solid was strenuously main- 
tained by those who formed it; and it was not suffered to pass away 
with the transient goveniment from which it derived its origin; the 
leading features of it were adopted by the lawful government, at the 
restoration of Ch. 11. when a new act of Navigation was passed. 

The present condition of our Marine (says lilackatoue) is in a great 
measure owing to the salutary pmvisions of the statutes called the 
.Vavigafion jict\; whereby the constant increase of English shipiiing 
and seamen was not only encouraged, but rendered unavoidably ne- 
cessary. By itat. 5 K. 2. c. 3, in order to augment the navy of Kng- 
landy then greatly diminished, it was ordained, that none of the King's 
liege people should .ship any mcrrhandize out of or into the realnj. 
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but only in ships of the King's ligcance, on pain of forfeitui-c. In the 
next year, by fiuu. 6 R. 2. c. 8, this wise provision was enervated, by 
only obliginj; the mcrchanls to give En(fiia/t ships (if able and suffi- 
cient) the preference. But the most beneficial statute for the trade 
and commerce of these kingdoms is that Aar/^-ar/on ^c/, the rudi- 
ments of which were first framed in 1630, with a narrow partial view; 
being intended to mortify our own sugar islands, which were disaf- 
fected to the Parliament, and still held out for Charlea 11.; by stop- 
ping the gainful trade which they carried on with the Dutcfu and at 
the same time to clip the wings of those our opulent and aspiring 
neighbours. This prohibited all ships of foreign nations from trading 
with any Jinf^linli plantations, without licence from the Council of 
State. In 165 I, the prohibition was extended also to the mother coun- 
try; and no goods were suffered to be imported into En^land^ or any 
of its dependencies, in any other than Engtish bottoms; or in the 
ships of that European nation, of which the merchandize imported 
was the genuine growth or manufacture. At the restoration, the form- 
er provisions were continued by siai. 12 Charles II. r. 18, with this 
very material improvement, that the master and threc-fouilhs of the 
mariners shall also be Enf^lish subjects; under forfeiture of the ship, 
and all goods imported or exported. 1 Comm. c. 13./?. 417. 

It has been stated and recognized by very high authority; [5« the 
Evidence of Mr. Irving^ the Insfiector-generalofOTCdX Britain, before 
the E'inance Cofnmiftee of the House of Commonss in their Ath Reftort^ 
J/t/teftdix L. 3;] that the fundamental principles of our commercial 
jurisprudence will be found chiefly in the acts of the 12th Car, 2. (c. 
1 8.); 1 3 cr 1 4 C. 2. (f . 1 1 .); 22 c^- 23 C. 2. (r. 26.}; 25 C. 2. (c. 7.); 
and 7^8 W. 3. (c. 22.); which latter act has been greatly extended 
and improved by the act 26 Oco. 3. (c. 60.) [See also the Irish act 27 
Ceo. 3. f. 20, and the act 42 (ieo. 3. c. 61, for regulating the Trade 
and Navigation Ireland; and this Diet. tit. Ireland. 

The prominent features of this Code arc, on the same authority, 
stated to be the following. First, the securing to our own shipping, as 
far as circumstances would safely admit, the Carrying Trade^ as the 
great source of our Naval strength: secondly, the confining our trade, 
as much as possible, without exciting jealousy in our neighbours, to 
the Capital of our own merchants by excluding Eorrigncrs, who are 
not the subjects of the countries of m hich the articles are the growth, 
produce, or manufacture, from becoming the intermediate negocia- 
tors: and thirdly, the encouragement of our own nianufactures by 
checking, through the means of absolute prohibitions or high duties, 
the introduction into the same market of such articles of foreign ma- 
nufactures as might rival our own; especially those in a progressive 
state of improvement. 

Under the operation of these great fundamental laws (it seems uni- 
versally admitte<l that) our trade, our Navigation, our revenue, and 
our manufactures, have flourished beyond the example of all other 
nations. 

Commerce early became an object of great importance in this 
kingdom; and as merchants in all countries possess a large propor- 
tion of the circulating medium, it was natural for the government to 
look to imposts on trade as a source of revenue. Thus a system of 
Taxation was established at a period almost coeval with the com- 
mencement of our trade, and has been progressively extended ever 
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^mce. In 1797, about 9 millions of the gross, or 7 millions of the net, 
revenue of Great Britain were drawn from duties on imports and 
exports. In 1806, the gross revenue of Customs was upwards of 
9,670,000/.; the net produce thereof beinp; 7,774,000/. 

This Stat. 12 Car. II. v. 18, is intitlcd " Ax Act for the 

ENCOURAGING AND INCREASING OF SHIPPING AND NAVIGA- 
TION;" which pursues the policy and detail of the one made in 1 65 1 , 
using sometimes its very words. It has made however some altera- 
tions, and has, as already remarked, added considerably to the scope 
of the former act. 

Having thus slightly traced the history of these celebrated laws, 
wc shall proceed by endeavouring to separate such matter as is re- 
pealed or become obsolete; and to extract so much as constitutes the 
law of the present day; not indeed the whole particulars of it, but 
such an outline as may easily be filled up by a reference to the sta- 
tutes, and Mr. /ictves^s excellent digest of them on this subject. To 
assist the reader's mind, these principles are condensed into certain 
RULES and the exceptions to them; and to each rule and exception 
are subjoined the grounds and reasons on which they are respectively 
fouifded. 

The ^ct of Xaxngation, as the stat. of 12 Car, 2. c. 18, is usually 
styled, is looked up to as the origin and great charter of our Naviga- 
tion System; upon which all subsequent laws may be considered as 
comments. It seems most natural therefore to class our proposed 
rules accorcling to the course directed by that act, and under the 
heads into which that is divided. These are, 

I. The Planfafiou Trade. 

II. The Trade ivith Mioy Jfrica^ and America. 

III. The European Trade. 

IV. The Coasting Trade. 

V. The Fi.sherirs; and lastly, 

VI. British Hhi/is and their registry. 

I. Rule I. No goods or commodities maybe imported into, or 
exported out of, any colomj or fdantudon to his Majesty in Asia^ Afri' 
fff, or America^ belonging, or in his possession, but in British-hnWt 
ships owned by Dritisth subjects, and navigated by a master and ihree- 
fourihs at least of the mariners, British subjects; (or in prize-ships, 
legally condemned and navigated in like manner. Sec Reeves^ 82. 45* 
/.'OA'. Hulc 21.) Stat. 7 c?- 8 IVm. 3. c. 22. 

[l.xcEPT such goods and commodities as may be imported into , 
and exported from, the free pons in the islands oi Jamaica, Grenada^ 
Dondnica, and Xwj Pruvidtncv^ by foreign ships, owned and naviga- 
ted by the subjecis of some foreign liuropean Sovereign or State, or 
by persons inhabiting any countiy under the dominion of some fo- 
reign European Sovereign or State, on the coi»iinent oi America; and 
except salt, which may be exported from Turks Islands in ships be- 
lon'4,iMg to any of the United States.] 

These exceptions arc made by stat. 27 Geo. 3. c. 27 y for establish- 
ing free ports; (explained by stat. 30 Geo. 3. c. 29: 31 Geo. 3. c 38: 
33 G o 3. c. 50.) i:f stat. 2B Geo. 3. c. 6. § 9, respecting Turks Islands. 
Sec /y'ecves, 355, 373. 

Thf above stat. 27 Geo. 3. c. 27, is made perpetual by staf. 32 Grt, 

c. 37. But sec now 45 Geo. 3. c. 57. at the end of this Division. 



360 



NAVIGATION-ACTS. 



Rule 2. No sugar, tobacco, cotton, wool, indigo, ginger, fustick, 
or other dying woods, {stat. 12 Cur. 2.c. 18. [Nuv. Act.] § 18.) rice, 
molasses, 3 isT ^ .inn. c. 5.) copper, ore, (aUU. 8 Gro. 1. c. 18. § 

22.) coffee, pimento, cocoa-nuts, whale fins, raw silk, hides, or skins, 
pot or pearl-ashes, imn, or lumber, of the growth, production, or 
manufacture, of any Brithh /dantation in vV*/a, Jlfrica^ or Jlmerica^ 
(s(al. 4 (ico. o. c. 15. § 27, 28.) way be tranafiorted into any fitacvtohat' 
aoevt-Vy other than to some British /ilantaiion, or lo Great Britain; or 
(by 8tat, 20 Gro. 3. c. 10; and A/af. 33 Geo. 3. c. 63,) to Ireland. 

[Kxccpt Sugar, which may be carried from the sugar colonies to 
any port in Kurofir^ in a ship clearing out from Great Britain^ and 
having a licence from the commissioners of the customs for thai pur- 
pose; and lumber, which may be carried from any Britinh colony or 
plantation to the Madriras^ or the Western Islands called ylzores^ or 
to any part of Europe to the southward of Cape J'^inisterre.'] See 45 
Geo. 3. c. 57. at the end of this Division. 

Rule 3. All other goods and commodities, not so enumerated, be- 
ing the growth, production, or manufacture of any Britinh colony or 
plantation mAsia^Jfrica^ ov Jvicrica^ may be transported to any place 
whatsoever. 

Jk'cause what is not prohibited or restricted by any statute, is open 
and free: And by atat. 30 Geo. 3. c. 29. § 2, goods, the growth of the 
countries dorderintf oji Quebec^ and imported into that province, may 
be imported into Great Britain from thence. 

[Kxccpt hops to Ireland^ sfat. 5 Geo. 2. c. 9: rum and other spirits, 
to the Isic of Many atat. 5 Geo. 3. c. 39; rum to Guernsey and Jersey^ 
fitat. 9 Geo. S.c. 28. § 1, 2, 3; and Ea&t-Jndia goods; which must be 
brought to the port oi London; atat. 7 Geo. 1. c. 21.§ 9.] 

RuLK 4. No goods or commodities of the grouth, production, or 
manufacture oi Eurofie^ may be im/iorted into any land, island, planta- 
tion, roionyy territor)-, or place, to his Majesty belonging, or in his 
possession, in yhia, jlfrica^ or America^ but such as shall be shipped 
in Great Britain; Stat. 15 Car. 2. c. 7. § 6; or Irelaiid: stat. 20 Geo. 
3. cc. 6, 7, 10; and .ttat. 33 Geo. 3. c. 63. 

[Except Salt for the fishericsof^^V^y/o!^;/r//an(/, and wines from the 
jlladeirasy and from the Wcsieni Islands or Azores; (stat. 15 Car. 2. 
c. 7. § 7;) craft, clothing, or other goods, the growth, production, or 
manufacture of Great Britain^ Guernneyyor Jerseyy or food or victuals, 
the growth, production, or manufacture of Great Britain^ Ireland^ 
Guernsey^ or Jersey, from Guernsey^ or Jersey to A'evfoundlandy or 
any other British colony where the fishery is carried on, for the use 
of the fishery. Stat. 9 Geo. 3. e. 28. — And fruit, wine, oil, salt, or 
cork, from Gibraltar and Malta, in ships importing British-American 
fish. 46 Geo. 3.C. 116.] 

RuLK 5. Lands, islands, territories, or places to his Majesty be- 
longing, in Asia^ Africa^ or Anu riccy not beintf Colonics^ or plantations, 
arc not included in any of the foregoing prohibitions or restrictions; 
other than the prohibition contained in the fourth rule; and the re- 
striction that all goods and commodities must be imported into, and 
exported out of, them in British-hmh ships, or in British shijis owned 
by his Majesty's subjects, and navigated by a master and three- 
frturths at least of the juariners British subjects. 
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If the before-mentioned proliibitions and restrictions are confined 
by the sti\lutcs cnactintj them to Colonics and Plantatiotm^ then all 
islands, lands, territories, or places, that are judged not to be colonies 
or plantations, (if there arc any such) are not within the meaning of 
them; and such lands, islands, icnitories, and places, are only inchn 
ded in the first section of the act of Navigation, and the sixth section 
u{ Stat. 15 Car. 2. c. 7, where they are so named; and not in the se- 
cond section of the act of Navigation concerning the enumerated 
goods, where colonics and plantations only are named; nor in stat. 7 

8 Will. 3. c. 22, which confines the import and export of the co- 
lonies and plantations to Britififi-hwWx. ships. See Reeves^ 154 — 7. 

Rule 6. Sugar, molasses, cocoa-nuts, ginger, and pimento, and all 
goods and commodities which were not prohibited in the year 1788, 
to be exported to any foreign country in Europe, may be cxfiorted 
from the West India Islands the United States. Stat. "^ZGeo. 
3. C.6. § 3. 

Rule 7. No goods or commodities may be imfiorted from the 
United States into the NVest-Inuia Islands, except tobacco, 
pitch, tar, turpentine, hemp, flax, masts, yards, bowsprits, staves, 
hea(ii»ig-boards, timber, shingles, and lumber of any sort; horses, 
neat-cattle, sheep, hogs, poultry, and live-stock of any sort; bread, 
biscuit, flour, peas, beans, potatoes, wheat, rice, oats, barley, and grain 
of any sort, being the growth or production of any of the territories 
of the United States. Stat. 28 Geo. 3. c. 6. § 1. 

Rule 8, No goods or commodities may be imfiorted from the Uni- 
ted States by sea or coastwise into the province of Quedtc^ or the coun- 
tries or islands within that government, or up the river St. Lawrettcey 
(jitat. 28 Gi'O. 3. e. 6. § 14.) nor at all into the province of .Vota Scotia 
or Aew Brunsuick^ the islands of Cafic Breton^ St. John*s^ or A>w- 
foundlandy or any country or island within their respective govern- 
ments. Stat. 23 Geo. 3. c,6. § 12. 

I^Except that the Governors of A'fjva Scotiay A>w Brunsivick^ the 
islands of Cafie Breton^ and 67. John'Sf may, in cases of public emer- 
gency and distress, authorize the importation of scantling, planks, 
staves, heading-boards, shingles, hoops, or squared timber of any 
sort; horses, neat-cattle, sheep, hogs, poultry, or live-stock of any 
sort; bread, biscuit, flour, peas, beans, potatoes, w heat, rice, oats, bar- 
ley, or grain of any sort, for a limited time; and the Governor of 
.Ye7ifoundlandy being impowcred by order of his Majesty in council, 
may authorize, in case of necessity, the importation of bread, flour, 
Indian-zoYTXy and live stock for the then ensuing season only. Stat, 28 
Geo. 3. c. 6. § 13.] 

And by i>fa{. 30 Geo. 3. r. 8. § 1, the Governor of Quebec may au- 
^lorizc the importation of cuttle, grain, or flour by sea or coastwise, 
trom the United States^ by Bn'ia/i Subjects in Britinh vessels. By 
Stat. 33 Geo. 3. c. 50. § 14,/i?Vf//, tar, and fur/ientiney the produce of 
the United Sfatesy may now be imported into ,Yova Scotia and A'ew 
Hrunsivicky by British Subjects in British ships. 

By § 10, of ihc above stat. 28 Geo. 3. c. 6, no tobacco, pitch, tar, 
turpentine, hemp, flax, masts, yards, bowsprits, staves, heading- 
boards, timber, shingles, or lumber of any sort; bread, biscuit, flour, 
peas, beans, potatoes, wheat, rice, oats, barley, or grain, shall be im- 
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ported into the IVcat India islands, including the Bahama nm\ Bermu- 
da.^ islands, from any of the foreign Huroi)eaii /IV^/ Lnliu ishmds; or 
(by .itaf. 31 Ci, o. 3. r. 38. § 1,) from any foreign colony or i)!untation 
whatsoever belonging to any foreign European Stale; on penalty of 
forfeiture, excepi by authority of the respective Governors in cases 
of public enicr^^ency, and except limber of certain species under itut. 
r»3 Gto. 3, c. 50. § 13. Sec 45 Geo. 3. c. 57. at the end of this Divi- 
sion. 

Ul i.e 9. Goofl'H and merchandize being the growth or production 
of any of the territories of the United States of Jinerica^ may be im- 
ported diicrily from ihencc into Great Britain in Briiixli-buitt nhifis^ 
ownt'd htj liritish >\.uf)JrctSy and na^ igated according to law, or in ships 
built in the countries belonging to the United Sfutc.s, owned by such 
Subjects, and navigated by a master and three-fourths of the mari- 
ners of those countries, under certain Duties specilied. See 37 Geo, 
3. f. 97; and, as to importation fix>m Jnterica to Ire/and j sec 41 Geo, 
3. c. 95. And, as to importation from .Yew Orleans to Great Biitaitiy 
sec 43 Geo. 5, c. 128. § 4; and 30. Geo. 3. c. 26. § 2. as to Yucatan. 

By 45 Gt o. 3.f. 57, to consolidate and extend the laws for allowing 
the imporiation and exportation of goods into and from the Ports in 
the tl'ffft Indies^ it is enacted that wool, cotton wool, indigo, co- 
chineal, drugs of all sorts, cocoa, log-wood, fuslick and all sorts of 
wood for dyers, silk, hides, skjns, and tallow, beaver and all sorts 
of iurs, tortoise shells, hard wood or mill tindjcr, mahogany and all 
other woods for cabinet ware, horses, asses, mules, and cattle, the 
product of any foreign European Colonies in Jmerica^ and all coin, 
bullion, diamonds, and precious stones, may be imported from thence 
into certain ports in the act named of Jamaica^ Grenada^ Dominica, 
.'Imi^uay Trhudad^ Tc^bag^o^ Tortola, the Bahamas^ St, Vincent, and 
Bcrtuudas, in sini;le decked ships belonging to the inhabitants of such 
colonies, § 1. [By 47 Geo. 3. stat. 2. the like importation is admitted 
into Curacoa.'] 

By § 2, 3, of the said act, 45 Geo. 3. c. 57? tobacco, the growth of 
foreign islands. Sec. in the ll'est Indirs, may be imported into the said 
ports of the islands above mentioned, and thence exported to any 
port in the United Kingdom, on paying like duty as ^m/.s// 1 Vest In- 
dia tobacco. 

By ^ 4, 5, and 6, foreign sugar and coffee is allowed to be import- 
ed, duty free, into sucli ports of the Bahamaxy Iiermudany and Caicoi 
isl nds, as are named in the acts, or maybe directed by order in 
council, and thence exported, if into the United Kingdom, under the 
duties imposed on sugar and coffee not of the British plantations. 
[Sec also as to Tortola, 46 Geo. 3. c. 72. § 2.J 

No goods of foreign ^inn n'ran colonies, oiher than those enumera- 
ted before in the act, shall be iniporied in foreii^n ships into any of 
the ports before-mentioned, on penalty of forfeiture thereof and of 
the ships. 45 Geo. 3. c. 57. § 7. 

Britin/i rum (and negroes, but see title Slave I'rade,) may be ex- 
ported from the said pons to the foreign yhnerican colonies: and also 
all goods legally imported; (except certaiti Naval Stores particulari- 
sed) §«• 

European goods, and goods legally imported from foreign y^men- 



NAVIGATION-ACTS. 



363 



can colonics, may be exported from all the said perls in Jiritish ves- 
sels to lh'iti.s/i colonics. § 0. 

Wool, cotton wool, indij^o, cochineal, dnit^s, cocoa, log-wood, fus- 
tick, dyer's wood, hides, skins, and tullow, furs, tortoise shell, maho- 
gany and cabinet wood, arc allowed to be imported from the said 
ports into the United Kin^^dom, under the re^ukiions of 12 C. 2. c. 
18: 22 t3*23 Car. 2. c. 26: 20 (ito. 3. c. 10 — 45 Geo. 3. c. 57. § II. 

No liasi India j^oods shall be exported from any of the said ports 
to any Briiish colony in .-Inu ri.a. Foreign bhi])s arriving at any of 
the said ports with East India goods on board, arc declared forfeited, 
§ 12. 

II. RuLK 10. No goods or commodities of the growth, production, 
or manufacture of .^.s/tf, Jfrica.^ q\' jimtricu^ may be imported into 
Grcut liriiain^ in any other than in Britinti-tntUt nhi/i^y or in Brifinh 
shi/ift owned by his Majesty's Sul)jccts, and navigated by a master 
and three-fourths at least of the mariners /fr/V/.vA Subjects. Slat. 12 
Car. 2. r. 18. {Xavigaiion yJcf,) § o. 

f Except such goods and commodities of the growth or production 
o{ the United States (>J\4mrricay as are permitted to be imported in 
ships belonging to the United Staten as it is stated in the ninth rule. J 

This is tl)e only direct exception; but some of the instances uhich 
are given as exceptions to the subsequent rule are exceptions also to 
this, as far as they relate to ships. 

RuLK 1 1. No goods or commodities of the growth or production, 
or manufacture of ./.v/a, «V/>/ca, or Jlmerica^ may be shipped or 
brought from any other place or country, but uniij from th^jse of their 
^rouuh^ production, or manufacture, or from those ports where only 
they can be, or are, or usually have been, first shipped ibr transport- 
ation. 

This restriction applies as well to the trade with the plantations as 
the general trade w ith Mia., Africa., or America; and is founded on 
the construction of atat. 12 Cur. 2. r . 18, {A'avigation Act^) § 4. — See 
Reeves, 140 — 143. 

[Except the commodities of the Strei,^ht/t or Levant Scasj from the 
usual ports for lading them within the StreightK or Leva/it Seas, Stat. 
12 Car. 2. c. 18. § 12. J^a.s/ Ifidia commodities, from the usual ports for 
lading them to the southward and castw ard of the Ca/ie tfGood I/o/ie. 
Id. § 13. The goods of the S/ianish or Portut^aene plantations or do- 
minions, from the ports o( S/iain or Portut^ul^ or the Western Isles, 
commonly called Azores, or the Madeira or Canary Islands. Id. § 14. 
Bullion and prize goods, from any port in any sort of ships. Id. § 15. 
Jesuits bark, sarsaparilla, balsam of Peru and TfJii, and all drugs the 
produce of .V;/?/ r/Vfl, from the /iri/i.^h plantations. Stat. 7 Ann. c. H. 
Raw silks, or other goods oi' Per.siq, from any place belonging to the 
Emperor of Russia, in Brititih-built shi/is. Stut. 14 Geo. 2. c. 36. Co- 
chineal, by Stat. 13 Geo. I.e. 15, and indigo, by stut. 7 Geo. 2. c. 18, 
from any port in British ships, or ships of a State in amity. Gum- 
senega, by Stat. 25 Geo. 2. r. 32; coarse printed calicoes, cowries, 
drangoes, and other East India goods, prohibited to be worn here, 
from any port in Euro/te, in British ships. Stat. 5 Geo. 3. c. 30. § 1. 
Cotton wool, Stat, 5 Geo. 3. c. 52. § 20; and goat-skins, raw, or un- 
dressed, 15 Geo. 3. c. 35. § 1, 2, (made perpetual by stat. 31 Geo. 3. 
c. 43.) from any place, in Bridsh-buiit &hijis; and goods the mcrchan- 
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dize of the dominions of the Emperor of M(/roccoy from (Jibraliar^ in 
Britifh ships, by v/a/ 27 Gro, 3. c. 19. § U. 

^ Sec 37 Geo. 3. c. 97, hcl'ore alluded to in Rule 9, for regulating the 
Trade between Great Britain and America: and also 41 Geo. 3. (U. 
K.) c. 95, as to the Trade between Ireland and America. 

III. Hllr 12. No j^onds or commdtlities of the growth, produc- 
tion, or manufacture of E.^yofie, herein after enumerated and descri- 
bed, namely, no goods or commodities the growth, production, or 
manufacture of Mu'covu^ or of any territories belonging to the Em- 
peror of Jiussia; nor any sort of masts, timber, or boards; no foreign 
sail, pitch, tar, rosin, hemp, or flax, raisins, figs, prunes, olive-oils; 
no son of corn, grain, sugar, pot-ashes, winesj vinegar, or spirits call- 
ed aquavit?c, or brandy wiric, may be imported, but in British-built 
shifiHy or in shi/is owned by his Majesty's ^iuhjcctay and navigated by a 
master and three-fourths at least of the mariners British Subjects; 
nor any currants or commodities of the growth, production, or manu- 
facture of any country belonging to the Turkish Etn/tirc, may be im- 
ported, but in Briiish-bitilt shi/tH owned by British Hiibjects and navi- 
gated by a master and three-fourths at least of the mariners British 
Subjects; ou, in ships of the built of any countiy or place in Enrofie 
under the dominion of the Sijvereign or State in Kurojie of which 
such goods are the growth, production, or manufacture; or of the 
built of such port where only the said goods can be, or most usually 
are, first shipped for transportation; and navigated by a master and 
4hree-fourths at least of the mariners of that country, place, or port. 

This rule is founded on stat. 12 Car. 2. c. 18, (JVav. Act.) $8, 
amended by stat. 27 Geo. 3. c. 19. § 10. 

Rule 13. No sort of wines^ (other than JRhenishy) no soitof spice- 
ry, grocery, tobacco, pot-ashes, pitch, tar, salt, rosin, deal-boards, fir, 
timber, or olive-oil, may be imported from the jVetherlands, or Ger- 
manyj upon any pretence, in any sort of ships or vessels whatsoever, 
Stat. 13 to* 14 Car. 2 c. I I. § 23. See Reex'esy 202, 205. 

[Except timber, fir, planks, masts, and deal boards, the firoduclion 
of Gennanui from any port or place in Gennunyy by British Subjects 
in British-built shifts: Stat. 6 Geo. I.e. 16. § 2; and. wines, the growtli 
or production of Hun^ary^ the Austrian dominions, or any part of 
Germany^ from the AitMrian Netherlands, or any port or place be- 
longing to the Emperor of Germany^ or the House of Austria., in any 
such ships as are described in the twelfth rule. Stat. 22 Geo. 2. c. 78. 
§ 2: amended by stat. 27 Geo. 3*. c. 19. § 10.] 

Rule U. Bullion and prize goods, and all other goods and com- 
modities of the growth, production, or manufacture of A'wro/if. (not 
prohibited absolutely to be imported,) may be imported from any 
country, place, or port, in any sort of shipsj owned and navigated in 
any sort of manner. 

Because bullion and prize goods are excepted by § 15, out of all 
provisions of the Act of Navigation; and because what is not pro- 
hibited or restricted by any statutes, is open and free. 

IV. Rule 15. No person may lade or carry on board any ship or 
vessel, other than a British-built shi/i, or a British shifi oivfied by Bri- 
fi^h Subjects, and navigated by a master and three-fourths at least of 
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ihe mariners British Subjects, (by fitat. 34 Geo. 3. c, 68, after the then 
existing war navigated wholly by British Subjects,) any commodities 
or things of what kind soever from any port or creek of Grrat Britain 
or Ireland^ or of the islands of Guernsey y or Jersey ^ to another port or 
creek of the same, or any of them. Stat. 12 Car. 2. c. 18, (^.Yav, 

Rule 16. Every foreign-built ship or vessel, bought and brought 
into Great Britain to be employed in carrying goods and merchan- 
dize from any port to port, is to pay at the port of deliver)' for every 
voyage five shillings ftcr ton, over and above all other duties. Stat. I 
Jac. 2. c. 18. 

V. Rule 17. (Sec this Dictionar)^, title Fish.) Fresh Jish of every 
kind caught by the crew of any British-built shi/i^ or vessel owned by 
British Subjects usually residing in Great Britain^ Ireland^ Guernsey^ 
Jersey^ or Man., and navigated by a master and three-fourths at least 
of the mariners British Subjects, may be imported in such ships free 
of duty. Stat. 27 Geo, 3. c. 13. § 32. 

Rule 18. No sort of fish whatever o{ foreign Jishing, (except eels, 
stock fish, anchovies, sturgeon, botargo, or cavearc, turbots, lobsters, 
and oysters,) may be imported into Great Britain. 

This depends on stat. 10 1 1 IVill. 3. c. 24, § 13, 14. stat. 1 Geo. 1 . 
St. 2. c. 18. § 1, 2, 3, enforced by stat. 9 Geo. 2. c. 33: and stat. 26 
Geo. 3. c. 81. § 43, 44. Oysters are not specially excepted in any sta- 
tute, but there is a duty on them in the Customs Consolidation-Act; 
{stat. 43 Geo. 3. c. 68.) which not being leviable on British caught fish, 
must be construed as a permission to import foreign caught oysters. 

Rule 19. Perfietual bounties are payable on the export of pilchards, 
or shads, cod-fish, ling, or hake, whether wet or dried, salmon, white- 
herrings, red-herrings, and dried red sprats, being oi British fishing 
and curing. Stats. 5 Geo. I.e. 18. § 6: 26 Geo. 3. c. 81. § 16, 

Rule 20. Temporary Bounties are payable on the tonnage of ships 
carrying on the British and Greenland Fisheries; on the quantity of 
fish taken in the British and A''eivfoundland Fisheries; on the quantity 
of oil, head-matter, blubber, and whale-fins, taken in th^ Southern 
nvhale-Jishery^ and on the export of pilchards — Seal-skins, head-mat- 
ter, blubber, and whale-fins, taken in the .Vew/oundlandy Greenland^ 
and Southern whale-fisheries, may be imported free of duty, provided 
British-built shifis are employed, owned by British Subjects^ usually 
residing in the King's European dominions, and navigated by a mas- 
ter and three-fourths at least of the mariners usually residing in the 
King's European dominions. These temporary bounties all depend 
on the statutes 26 Geo. 3. c. 81. (explained by stat. 27 Geo. 3. r. 10:) 
26 Geo. 3. cc. 26, 41, 50, explained by stats. 28 Geo. 3. c. 20: 29 Geo. 
3. c. 53: 43*32 Geo. 3.c. 22: and such statutes as are from tinnc to 
time made for amending or continuing them. Sec stafs.^X Geo. 3. c. 
45: 32 Geo. 3. c. 22: 33 Geo. 3. cc. 42, 53. And see stat. 34 Geo. 3. 
c. 68. § 4, under which, after the then existing war, no vessels are to 
fish on the coasts, unless wholly manned witli British Subjects; but 
foreign mariners are allowed, under certain regulations, to be on 
board such ships, to instruct British mariners in fishing, Sec. 
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VI. KuleSI. jf Brithh-built nhi/i is such as has been built la 
Creat Britahiy or In iandy (iuernsfy^ or Jersey ^ or the IsU of Many or 
in some of tlic colonics, plantations, islands, or territories, in Aaia, 
ylfriva^ or Anu ricu^ which at the lime of building the ship belonged 
to, or were in the possession of, his Majesty; or any ship whatsoever 
"which has been taken and condemned as lawful prize. 

[Except such /i/vV/^/z-built ships as shall be rebuilt or repaired in 
any foreign port or place to an amount exceeding Bfieen shillings per 
ton, unless such repairs shall have been proved to be necessary to en> 
able the ship to perform her voyage.] 

'i'his rule and exception arc contained in the first and second sec- 
tions of Stat. 26 Geo. 3. c. 60. See JieevcSy 453, 454. 

RuLK 22. yl British nhi/i is, first, such as is foreign AwiV/, but which 
before May I, 1786, belonged wholly to any of the people of Great 
Britain^ or Ireland^ Guernseuy or JertytUy or the Lslv of Man, or of any 
(.olony, or plantation, island, or territory in A'^ia, J/rica, or Jmrrica, 
in possession of his Majesty; secondly, such as has been built or re- 
built on a foreign-made keel or bottom, and registered before May 
I, 1786, as a Brititih ship; thirdly, such as had begun to be repaired 
or rebuilt on a foreign-made keel or bottom before May 1, 1786, and 
has been since registered by order of the commissioners of the cus- 
toms ol Knt^Unul or in Scotland. Sec Bef-i>cfiy 452, 538. 

Rule 23. Every ship, or vessel, having a deck or being of the 
burthen of fifteen tons, and belonging to a subject in Great Britain or 
Ireland, Guernsey, Jersey, or the Isle of Man, or any colony, planta- 
tion, island, or territory to his Majesty belonging, must be registered 
by the person claiming property therein; who is to obtain a certifi- 
cate of such registry in the port to which the ship or vessel properly 
belongs, and the certificate is to distinguish the ship or vessel under 
one of these two classes; certificates of Britinh Jilantatirm registry, 
or, certificates foreit^n shifis registry for the , Jiuro/iean trade, Bri- 
tish /iro/icrty. Stat. 26 Geo. 3. c. 60. § 3, 28. 

RuLK 24. No ship is to be permitted to clear out as a Britinh-WiXi 
ship, or a British ship, nor to be entitled to the privileges oidiBri- 
rifih-buWt sliip,or a British ship, unless the owner has obtained a cer- 
lificale of registry; and any ship parting from port without being so 
registered, and obtaining such a certificate, shall be forfeited. Stat, 
26 Geo. 3. c. 60. § 32. 

RuLK 25. All shi/iA, not entitled to the firiviU\qcs of a 5r///.y/i-built 
ship, or a British ship, and all ships not registered as aforesaid, are 
deemed, although they may belong to British Subjects, to all inlcnts 
and purposes alien or foreign shi/is. Stat. 27 Geo. 3. c. 29. § 13. See 
Beeves, 509—512. 

Rum. 26. As often as the master of a ship is changed, a memoran- 
dunj ilun cof is to be indorsed on the certificate by the proper oflicer 
of the customs. Stat. 26 Geo. 3.c. 60. 

Rule 27. The owner is to cause the name by which a ship is re- 
gistered to be pauitcd in a conspicuous part of the stern, and such 
Dame is not to be changed. Stat. 26 Geo. 3. r. 60. § 19. 

Rule 28. If a certificate of registry is lost or mislaid, or if a ship 
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shall be altered inform or burthen, or from any denomination of ves- 
sel to another, by rigging or fitting, she must be registered dt novoy 
and u new certificate granted. Sua. 26 Geo. 3. c. 60. § 22, 23, ex- 
plaining 15 Geo. 2. c. 31. 

RuLK 29. Masters of ships arc, on demand, to produce their cer- 
tificates to the principal oflicer in any port within the King's do- 
minions, or to the Briiiah consul or chief otticer in any foreign port, 
on penalty ol 100/. Siat. 26 Gvo. 3. r. 60. § 34: and see atat. 33 Geo. 
3. r. 68. § 18, kc. Some doubt havint; arisen whether sliips belonging 
to the Eufit-India Company could strictly be considered as British 
ships, considering how many foreigners were proprietors of the Com- 
pany's slock, this was removed by stat. 21 Geo. 3. c. 65. § 33. 

Finally, by the act 34 Gro. 3. c. 68, which was passed for confirm- 
ing the principles of the Navigation Act, 12 Car. 2. c. 18, it is enact- 
ed^ that after six months' fron> tlic conclusion of the then existing war, 
.no goods, Sec. shall be imported into Great liritaiuy nor any goods ex- 
ported from thence, in British vessels, unless the master and three- 
fourths of the crew are British Subjects. This act contains several 
regulations to eniorcc these provisions; it defines Bridah Seamen; 
who, it declares, must be natural-born Subjects, or persons naturali- 
zed' by uct of parliament, or n»ade denizens by letters of denization, 
or persons having become Subjects by conijucst, or cession of some 
newly-acquired country, having taken the oath of allegiance, or other 
oath required on such conquest or cession. Foreign seamen, how- 
ever, serving three years in the navy in time of war may be employed 
as British seamen, not having taken the oath of allegiance to a fo- 
reign State. Regulations are also contained for the employment of 
negroes in .^/nrrica, and the J<a!>t and Ji'cst Indies: and provisions 
made for the employment of foreign seamen in case of necessity. 
This statute also contains further regulations as to the registry of 
British ships, by enacting that no transfer of property in any vessel 
shall be valid, unless made according to stat. 26 Geo. 3. c. 60. The 
form of indorsement on change of properly is prescribed; and other 
instructions given as to the transfer of property where the vessels or 
their owners are not in the country. The mode of registering de novo 
in case of transfer of property, is further settled; and direction given 
in case of transfer of the property, in such registered ship, to fo- 
reigners. See also the act 42 Geo. 3. c. 61. extending the like regu- 
lations to Ireland. See also ntat. 33 Geo. 3. c. 63; by which, goods 
legally imported into InUnul from ^-Imcrica, See. may be imported 
from thence into Great Britain in British or /m/z-built ships, owned 
and navigated according to law; except goods produced or manufac- 
tured within the limits of the Eant-Indiu Company's trade; and fur- 
ther this Diet, title Ireland. 

The above short view of an interesting and important subject, con- 
tains much useful information, not merely confined to this head of 
law, but connected with the general policy of the English Govern- 
ment. The particulars of the laws here detailed, are sometimes fluc- 
tuating, and above all, much affected by the circumstances of peace 
and war. See, as to importation in neutral ships, the following acts, 
viz. 39 ijf 40 Geo. 3. c. 34, foreign ylmerican goo<ls; 42 Geo. 3. c. 80; 
foreign IVvdi Indian and Jmrricau goods; 35 Geo, 3. c 100, fla>: and 
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nax-scctl: And particularly 43 Geo. 3. c. l53, hj which (during the 
war) the importation into Great Britain and Ireland of goods in Ueu- 
tral vessels from States as well at war as in amity, is permitted and 
regulated— 45 Ceo. 3. r . 3-1, empowers the King in council to gi-ant 
licences to subjects to import goods in neutral ships from foreign 
jinwricau colonies, on the parties giving security to export Briiiit/i 
produce thither. — 16 Geo. 3. c. 17, permits importation of wool into 

the United Kmgdom from the British plantations in America 46 

Geo. 3. r. 1 1 1, as to the trade with Sour/i Jntcrica. 

An intimate research into the regulations contained in the statutes 
above referred to, and others, can only be conducted with safety by a 
reference to the statutes themselves; and particular caution is neces- 
sary to render the Student aware of the number of laws continually 
claiming the attention, and receiving the sanction, of Parliament on 
this national subject. 

NAVIS ECCLESIv£, The nave or body of the church, as distin- 
guished from the choir, and wings, or isle: it is that part of the 
church where the common people sit. Dn-Cangc. 

NAVIS, NAVICULA, A small dish to hold frankincense before 
put into the thurtdiium, censor, or smoking pot; and seems to have its 
name from the shape, resembling a boat or little ship; we have se- 
veral of these boat-cups in silver, &c. for various uses. Paroc/i. An- 
tiq. 598. 

NAVITHALAMUS, A ship or barge that noblemen use for plea- 
sure, w ith fine chambers and other stately ornaments. Laxi Lot, 
Diet. 

NAVY. 

The Fleet or Shipping of a Prince or State; or an Armament 
at sea. 

I. 0/ the JVdvy of England, and its Jurisdiction in the British 
Seas. 

II. 0/ raising- and /laying the Mariners. [As to their Prize Money, 
see title jldmiralty.'^ 
III. Of their Disci/Uine, under the Articles of JVar andMival Courts 
Martial. 

I. The Navy of England, it has been observed, excels all others 
for three things, viz. beauty, strength, and safety; for beauty our 
ships of war are so many floating palaces; for their strength so many 
moving castles; and for safety, they are the most defensive walls of 
the land; and as our naval power gains us authority in the most dis- 
tant climates, so the superiority of our fleet above other nations, ren- 
ders the British Monarch the arbiter of Euro/te. 

The Kings of England in antient times commanded their fleets in 
person; and King^/r;/mr vindicated the dominion of the seas, making 
ships of all nations salute our ships of war by lowering the topsail, 
and striking the flag, as in like manner they shall do to the forts upon 
land; by which submission they arc put in mind that they are come 
into a territory, wherein they are to own a sovereign power and ju- 
risdiction, and receive protection from it: and this duty of the flag* 
which hath bccu constantly paid to our ancestors, serves to imprint 
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tjvei'cnce in foreigners, und adds new coiirnge to our seamen; and 
leputaiion abroad is ihc principal support of any government at 
home. 

King Edgarj successor to .inhur^ sliled himself Sovereij^fi of the 
narrow fteas; and havini; fitted out a fleet of four hundred sail of 
ships, in the year 937, sailing about Briuiin with his mighty Navy, 
and arriving at Che^tcr^ M as there met by eight Kings and I'rinces of 
foreign nations, come to do him homat^c; who, as an acknowledg- 
ment of his sovereignty, rowed this monarch in a boat down the river 
himself steering the boat; a maiine triumph which is not to be 
paralleled in the histories of Euro/ic. 

Canutusy {Edgar*^ successor) Uiid the antient tribute called Dane- 
geld^ for guarding the seas, and sovereignty of them; w ith the fol' 
lowing emblem expressed, viz. Himself sitting on the shore in his 
royal chair, while the sea was flowing, speaking, Tu me£ dino?iis es-, 
is* terra in tjua sedeo esty iJ^c, 

Egbcrty Alihrcdy and Elthred kept up the dominion and sovereignty 
of their predecessors; nor did the succeeding princes, of the ^Vbr- 
man race, waive this great advantage, but maintained the right to the 
four adjacent seas surrounding the Britiah shore: the honour of the 
flag King John challenged, not barely as a civility, but a right to be 
paid cum dcbitd rex>errntidt and the persons refusing he commanded 
to be taken as enemies: and the same was ordained not only to be 
paid to whole fleets, bearing the royal standard, but to those ships of 
privilege that wear the Prince's ensigns or colours of service: this 
decree was confirmed and bravely asserted by a fleet of five hundred 
sail, in a royal voyage to Ireland^ wherein he made all the vessels 
which he met with in his way, in the eight circumfluent seas, to pay 
that duty and acknowledgment, which has been maintained by our 
Kings to this clay, and was never contested by any nation unless by 
those who attempted the conquest of the entire empire. 

Trade gave occasion to the bringing mighty fleets to sea, and on 
the increase of trade, ships of war were necessary in all countries fof 
the preservation of it in the hands of the just proprietors. 

In antient times the several counties of England were liable to a 
particular taxation for building ships of war, and fitting out fleets, 
every one in proportion to their extent and riches; so that the largest 
counties were each of them to furnish a first rate man of war, and 
the others every one to build one in proportion; but this method has 
been long disused, and the fittitig out our navy for many ages has been 
always thrown into the puhlic charge. 

King Ed'ivard III. in his wars with France, had a fleet of ships be- 
fore Calais^ so numerous, that they amounted to seven hundred sail; 
but these were only very small vessels. 

Notwithstanding that the fleets of Great Britain have been remark- 
able for several ages past, for the great and signal victories obtained 
from time to time over their enemies, and that in the reigns of some 
of our antient Kings, there have been greater numbers of ships fitted 
out at diff'erent times, upon certain expeditions, than have been of 
late years, yet that of a Hoyal Navy was never properly established, 
until by Htn. WIW. in the fourth year of his reign, </7/«o 1512; at 
which time, that King taking umbrage at the mighty naval prepara- 
tions of Erauccy made an augnientation of twei»ty-five large ships of 
war to those alrcadv in being; he likewise erected an office for the 
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Navys and established a certain number oi Commissioners, to whom 
the charj^c of the Navy was committed, and whose duty it was to in- 
spect into the siutc and condition ol the Kint:,'s ships, and to make a 
report thereof to the Lord Hi^h Admiral, in order to their being re- 
paired or rebuilt, and sup|)iicd with every thinj; necessary for the pub- 
lic service, arcordinj^ as the case required it; for till th;it time, the 
cstablishnient of the naval forces of this kingdom seems to have been 
upon an auxiliary dei)i-iidcncy of the sea-ports and maritime towns, 
who were under certain conditions of furnishing iheir respective quo- 
tas of ships, for the Kinjj's use, upon previous notice given to iljcni 
in that behalf; after which, tliey all came to the ajipointed rendez- 
vous, and were then disposed of by the King's order upon the servi- 
ces intended. Upon this augmentation, the King's licet at that lime 
consisted of no more than forty-five ships, with wliich that of the 
I'n uch was soon overconse. Of those towns which furnished ships 
for the public service, the Cinque-Ports were the niost noted, and 
whose privileges still subsist, on account of the services w hich they 
obliged themselves in particular to perform to the Crown. See title 
Ciiujtie-fiortfi. 

There arc lists of the fleet of Queen Elizabeth^ which make it ap- 
pear there was but one private gentleman a captain, all the rest be- 
ing Lords and Knights: so high was the esteem for service at sea in 
those days, w hen our Princes ruled with the most consummate glory; 
but the opinion of serving at sea in late times having been very 
much lessened, it has since been declined by the nobility and gen- 
ixy. 

The navy of Ent^land is at present divided into three squadronSt 
distinguished by the dilTerent colours of the several flags, viz. red, 
M'hit(-, and blue; the principal commander whereof bears the title of 
Admiral, and each has under him a Vice-Admiral, and a l?ear-Ad- 
miral, who arc likewise flag-ofiicers. There are belonging to his Ma- 
jesty's Navy, six great yards, Chutfuim^ Dcfuford^ Woolivkh^ Portsi* 
mou:h<t SheerncaSy and Plymouth; fitted with several docks, and fur- 
nished with store of timber, masts, anchors, cables. Sec. And for the 
Tnanagcment of the Royal Navy, there are several ofticers of trust 
and authority, besides the Commissioners of the Admiralty; as the 
Treasurer, Controller, Surveyor, Commissioners of the Navy, Com- 
missioners of the Victualling oflice. Sec. the principal whereof hold 
their oflliccs by patent under the Great Seal. 

The Aluriiimt' Sfaic, says Blackstone^ though nearly related to the 
military, is much more agreeable to the principles of our free Con- 
stitution. The Royal Navy oi Ktigland hath ever been its greatest 
defence and ornament; ii is its antient and natural strcngtli, the float- 
ing bulwark of the island: an army from which, however strong and 
powerful, no danger can ever be apprehended to liberty: and accord- 
ingly it has been assiduously cultivated, even from the earliest ages. 
To so nuich perfection was our Naval reputation arrived in the 
twelfth century, that the code of maritime laws, which are called the 
laws of Oiero}}, and arc received by all nations in Muro/ic as the 
ground of all their marine constitutions, was confessedly compiled by 
our King Richard L at the isle of O/trron, on the coast of /'rawce, then 
part of the possessions of the Crown of En^hntd. <\ Inst. 144. And 
yet so vastly inferioj- were our anc^-stors in this point, to the present 
age, that even in the nturilime reign of Queen Elizabeth, Sir Edward 
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Coke thinks it matter of boast, that the Royal Navy of England then 
consisted of thir:y-thrve ships. The present condition of our marine 
is in a threat measure owinj^ to the salutary provisions of the statutes, 
called the Mivigation jictfi; whereby the constant increase of Eii(^lis/i^ 
shipping and seamen was not only encouraged, but rendered una- 
voidably necessary. Sec this Dictionary, title A'uvigaiton Jcta. 

At the same time that the good economy of the Royal Navy is dis- 
played, it seems necessary to take some notice of that, which afford* 
it an opportunity of appearinj^ in more magnificent grandeur than can 
be represented by the ablest writer in the world; namely, the ocean 
on which it is borne; especially as there is a peculiar sovereignty and 
property inherent therein* to the Monarchs of Great Brilain; the 
preservation of which, for several ages past, has not a little conduced 
to increase the glory of the nation, and to gain it such a reputation 
abroad, as must justly make our fleets seem as formidable to stran- 
i^ers, as they are to us, who know their real strength. This right is 
^o anticnt and undeniable, that even the most haughty of our neigh- 
bours dare not pretend to control it by any public act, however they 
may presume to contradict it by bare words: neither was any thing 
ever written against it until it was undertaken by Hugo Groduny in 
his book called Mare liberum. 

The boundaries properly said to encompass what arc called the 
liritinh Seas, arc thus accounted, under the distinction of the four 
cardinal points of the compass; taking it for granted in general, that 
all the seas which surround Great Britain^ Irclandy and the other 
islands appertaining to the Crown, are called the British Seas: but as 
to particulars they stand thus: On the South is the Bn'tis/i Channel 
which separates England from France^ the boundaries of which ex- 
tend to the opposite shores of /'Vonce, and to those of S/iain^ as far as 
Co/ic Finifiterrc. Vrom that Cape it extends on the west in an ima- 
ginary line running in twenty-three degrees of West longitude fron\ 
London^ to the latitude of sixty-three degrees North, which last is 
called the Western Ocean of Britain. From the aforesaid latitude of 
sixty-three degrees it extends in another line (supposed to be drawn) 
in that parallel of latitude, to the middle point of the land, Van Statenj 
on the coast of Xomvau^ which is the northern boundary, and from 
that point it extends along the shores of X^jrivayy Denmark^ Germam/, 
and the jVet/ieriandfi, to the channel first mentioned; which last 
boundary comprehends what is called the I-'.astern Ocean of Britain. 

There being no lands lying on the West and North sides of the 
British dominions, nearer than the continent of . Jmerica, the island of 
J\i'e'ivfoitndlandy and Greenland^ and the King of Great Britain having 
possessions in the two first places; the boimdarics of his maritime 
empire cannot be said to be strictly limited on that side. Moreover, 
as to Greenland^ it was at first discovered in the reign of FAvmrd the 
Sixth, by Sir Hugh Wilhughby^ for the use of the Crown o{ Eiigland; 
and still again to the Northward there is some foundation for extend- 
ing this sovereignty a great deal farther, on account of the acquisi- 
tions of King Arthur^ a record ot which is to be found in Hackbujty 
Ji. 245, translated from the Latin original there quoted from Geoffrey 
oi Monmouth^ H Hist. 

According to this antient right the Britinh dominion on the North 
Sea is very extensive; and so far from being questioned, or the trade 
of the British subjects in those parts obstructed, that on the contvan ,. 
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(without rcf;ard to the above relation concerning King Art/itw^) Bri- 
tain has a prior rii;lu even to Dmmark and jYorway in the Grrenland 
fishery, and DavU\s Strvr^his; these places bcini; unknown to them, 
and the rest of Eurofir^ till John Daxi.t*s voyaji^e for discovery of the 
North-west passage in the year 1585, though it seems that the Danc^ 
afterwards demanded loll for our fishing at Grct n/ancfy but it was re- 
fused to them. Sec an incomplete note on this subject, I Inst. 107, a. 
n. 6, 

A tcmporaiT act, 43 Geo. 3. c. 16, was passed for enquiring into ir- 
regularities and abuses in the Admiralty and other Naval Depart- 
ments, and into the business of Prize Agency. This act expired at 
the end of the session, 46 Geo. 3. 

II. Many laws have been made for the supply of the Royal Navy 
^vith seamen; for their regulation when on board; and to confer 
pi ivilegcs and rewards on them during and after their service. 

As to their supply, the power of im/ircssing scameny though one of 
the most invidious, has ever been found one of the most certain 
means, it has been a matter of some dispute, and submitted to not 
wilhout a national reluctance: ii is now however established by the 
law of the land beyond question, and from tlie spirit of the Constitu- 
tion, the exercise of it resides in the crown. See this Dictionary, title 
Ln/irrssintf Siamcn. 

But besides this method of impressing, (which, after all, is only 
defensible from absolute public necessity, to which all private consi- 
derations must give way,) other ways have from linie to time been 
adopted, and many of them still continue to be, that tend to the in- 
crease of seamen and manning the Royal Navy. Among these de- 
serves to be noticed the provision that every foreign seaman, who 
during a war shall serve two years in any man-of-war, merchant-man, 
or privateer, is naturalized, ///.$o/arro; ataf. 13 Geo. 2.c. 3; and ser- 
ving three years may be employed as a Briihh mariner, stat. 34 Geo. 
3. c. 68; and by various statutes, sailors, having served the King for a 
limited time, arc free to use any triidc or profession in any town in 
the kingdom without exception. 

For the furnishing of mariners for the fleet, an act of parliament, 
Stat. 7^8 IV. 3. c. 21, was passed; by which it was enacted, That all 
seamen, watermen, &tc. above the age of eighteen years, and under 
•fifty, capable of sea-service, who should register themselves volun- 
tarily for the King's service in tlic Royal Navy, to the number of 
thirty thousand, should have paid to them the yearly sum or bounty 
of forty shillings, besides their pay for actual service, and that whe- 
ther they were in service or not: and none but such mariners. Sec. as 
were registered, should be capable of preferment to any commission, 
or be warrant oflicers in the Navy: and such registered pereons were 
exempted from serving on Juries, parish offices, See. also from ser- 
vice abroad after the age of fifty-five years, unless they went volunta- 
rily; and when by ag4':, wounds, or other accidents, they were disa- 
bled for future service at sea, they were to be admitted into Greenwich 
Hos/iiraly and there be provided for, during life: and the widows of 
such seamen as should be slain or drowned, not of ability to provide 
for themselves, should be likewise admitted into the hospital; and 
their children educated, Sec. Bui if any registered seaman should 
^^ithd^aw himself from the King's service, in his ships or navy; or if 
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any such mariner relinquished the service, without consent of the 
Commissioners of the Admirahy, he was forever to lose the benefit 
of the act, and be compelled to serve in his Majesiy*s fleet six 
Months without pay. This Registry, however, being by experience 
proved to be incftectual, as well as oppressive, was abolished; and the 
above statute repealed, by stat. 9 ^nn. c. 2 1. § 64. 

By Stat. 4 Jnn, c. 19. § 18, Watermen plying; on the Thamrst be- 
tween Gravtsend and Ififichor^ on notice i^iven by the Commission- 
ers of the Admiralty to the company of watermen, are to appear be- 
fore the said company, to be sent to his Majesty's fleet, or, on refu- 
sal, they shall suffer one month's imprisonment, and be disabled 
working on the Thames for two years. 

The fstat. 2 c?* 3 Arm. c. 6, provides, That poor boys, whose parents 
are chaj geable to the parish, may, by churchwardens and overseers 
of the poor, with consent of two Justices of Peace, be placed out ap- 
prentices to the sea service, until the age of twenty-one years, they 
being thirteen years old at the time of their placinj; forth: these ap- 
prentices shall be protected from being impressed for the first three 
years; (if they are not more than eighteen years old; 4 Jun. c. 19. § 
17.) and if they are impressed afterwards, the master shall be al- 
lowed their wages. And all masters arid owners of ships, from thirty 
to fifty tons burthen, are required to take one such apprentice, one 
more for the next fifty ton, and one more for every hundred ton above 
the first hundred, under the penally of ten pounds. Masters of ap- 
prentices placed out by the parish may, with the consent of two Jus- 
tices, turn over such apprentices to masters of ships. 

Of more modern statutes, the following deserve particular notice. 

By atatft. 35 Gro. 3. c. 5, r. 9, c. 19, c:r c. 29, £5*36 Geo. 3. c. 1 15, a 
number of men were raised for the Navy according to a certain pro- 
portion imposed on every Couiuy and Port in Gnar Britain. The 
execution of this act was intrusted to the Justices of Peace and Ma- 
gistrates.of Corporations, and the expciice defnsycd by rales made 
upon every parish out of which bounties were paid to volunteers en- 
tering. 

To further the urgent demand for sailors, the stut. 35 Geo. 3. c. 34, 
was passed to enable Magistrates to levy for his Majesty's Navy in 
their several jurisdictions, " all able bodied, idle, and disorderly per- 
sons, who could not on examination prove themselves to exercise and 
industriously follow some lawful trade or eniployment, or to have 
some substance sufficient for their maintenance." The execution of 
this act was, by a clause therein, allowed to be suspended and revived 
according to necessity, by his Majesty's proclamation or notice from 
the Admii'alty. It is to be feared, however, that it Mas never enforced 
to the extent it ought to have been. 

By various acts, private AUUtia-mcn having served in the Naw 
were allowed to be discharged from the Militia in order to re-enter 
into the Navy, to a certain extent. — See the latest act 43 Geo. 3. c. 
62, and c. 76. By 43 Geo. 3. c. 50. § 7, no sea-faring man shall be a 
Militia-man. 

To encourage the seamen in the exercise of their duty, to ensure 
them their wages, to protect tlieir persons, to provide for their fami- 
lies, and to secure them from impositions, in relation to their prize 
money and other advantages; several acts of parliament have from 
time to time been past. By the first of these now in force, stat. 3 1 
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Geo. 2. c. 10, encouragement is given to seamen to enter into his Ma- 
jesty's service voluntarily; volunteers entering their names with any 
corn mission ofliccr of the fleet, and forlhwith proceeding towards 
their ships, on ccrlificalc thereof, shall be entitled to wages from the 
dale of the certificate and be allowed the usual conduct-money, and 
also be paid an advance of two months' wages, 8cc. And if any volun- 
teer is turned over to another ship, he shall receive, over and above 
his wages due, the like advance of two months' pay, and not serve in 
a lower degree than he did before. Persons entered on board ships of 
war, arc not to be taken thereout by any process at law, unless it be 
for a criminal matter; or where the debt amounts to 20/. When sea- 
men die on board, the commander of the ship shall, as soon as may 
be, make out tickets for their pay, which shall be paid to their exe- 
cutors, S<c. without tarrying for the ship's return: and seamen's pay 
shall not be bargained and sold; but tickets may. Governors and con- 
suls in foreign parts are to provide for shipwrecked mariners at 6d. 
(increased by ,<{ta(. 33 Geo. 3. c. 33. to 9c/.) /icr diem each, and put 
them on board the first ships of war, Sec. and on sending bills and dis- 
bursements with vouchers to the Commissioners of the Navy, they 
shall be paid. 

From the year 1758, the time of passing the said act, 31 Geo. 2. c. 
10, when Mr. Orenville so ably filled the office of first Lord of the 
Admiralty, down to Mr. Dundas's time, scarcely any Parliamentary 
regulation appears to have been applied to disbursements on account 
of the Navy; and these increasing with the expence of our Marine, 
to an amount beyond all former example, had opened a wide door to 
imposition on our seamen. 

Incapable, as sailors are, of taking care of their property, beyond 
every other description of men, they were, in numberless instances, 
cither by forgerie s committed u|)on them, or from their own credu- 
lity, defrauded of their wages, and deprived of rewards due to them 
for a long and laborious service. This evil had arisen to its greatest 
height towards the close of the war, which ended in 1783, :ind was 
practised by the lowest orders of the community, who, watching the 
necessities, and encouraging the vices and follies of the inexperienced 
sailor, supplied him w 'nh small sums of money, and in the hour of 
intoxication induced him to grant instruniejiis, which in one moment 
robbed him of all he had acquired, as well as of what he might after- 
wards be entitled to receive, as a recompcnce for his toils and gal- 
lantry in the service. In other instances, less scru])ulous as to the 
means, the same unprincipled set of men (always selecting for the 
objects of their spoil such names as appeared to have the largest 
sums due to them) forged at once the authorities under which they 
pretended to act, and with great facility deprived of a just inheritance 
the widows and orphan children of those who had unhappily lost their 
lives in their country's cause. 

Tiie remedy for these evils was fii*st applied in the year 1786, by 
an act introduced by Mr. Dundas, the regulations of which are as 
simple as they have been found to be efleclual. By this act, 26 Geo. 
:l. c. 6.3, modes are prescribed for executing all wills and instruments 
of delegated authority; which, by making the superior ofliccrs of our 
ships (and other persons above the reach of corruption) necessary 
witnesses to all such deeds, have struck at the root ol forgery. Kvery 
sort of guard is provided by it (as far as human nature in the clijifac- 
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lev of a Briiinh seaman can be guarded) to protect ilic tlioughlless 
and ignorant; or at least to insure, that the act of the sailor, thus le- 
]i;alized, was not done under the influence of tear, false pretences, or 
intoxication. Mr. Dundas's attention was in the next place <li re eled 
to the protection of that property which devolved upon widows and 
Other representatives of seamen dying in the service, and leavint^ ar- 
rears of wages due to them. 

This portion of the sailor's reward seldom reached the door of his 
disconsolate widow and helpless children. The same class of people 
who had heretofore defrauded him, being no longer able, from the 
operations of the above-mentioned act, to interfere with his property 
while he continued in the service, now turned their designs upon in- 
tercepting that pait of it, which he should leave behind him in the 
event of his death. This was principally effected by the means of 
wills made in their own favour, and which, under false pretences, 
they easily procured from the unsuspicious sailor; and there is rea- 
son to believe, that no less than one-half of the arrears due at the 
end of the war before-mentioned, was obtained by such impositions, 
or by intirc forgeries of wills, which were not at that time directed 
to be attested and executed under sufficient regulations. It is true, 
indeed, that many of those sharpers forfeited their lives for their 
crimes; but many more, and particularly the most artful of them, es- 
caped even without a prosecution. 

These infamous practices were completely abolished by an act of 
Parliament, which Mr. Dundas framed with great ingenuity and 
promptitude. And in a letter dated 1st y/f^^-u.vr, 17y2, he caused a 
general abstract of the several acts respecting the payment of sea- 
men's wages to be forwarded to the respective ministers of every 
parish in Great Britaifiyund explained the general purport of the re- 
gulations contained in the last, pointing out in a particular manner, 
that the representatives of seamen had only to address to the Trea- 
surer of the Navy a plain letter, slating the ground of their preten- 
sions; that, upon being found to be just, the necessary papers should 
immediately be sent to them from his office to be executed; and that 
the money should afterwards be paid to them by the Revenue officer 
living nearest to the place of their residence. See the act 32 Geo. 3. 
c. 34. 

By the above and another act, wliich Mr. Dundas introduced, all 
those protections and privileges, which had hitherto been enjoyed 
exclusively by the seamen, were extended to our Marines, a most 
useful and meritorious part of our N^vy; and, in the same session, 
the benefits arising from them were also extended to persons residing 
in Irctanti; to whom also the bcncni of 3 Geo. 3. c. 16, as to out Pen- 
sioners of Greemvich Hospital was extended. See 32 Geo. 3. c. 33, 
34, and 67. 

But notwithstanding so much had been done for the seaman, and 
every assistance had been extended to his widow and other represen- 
tatives, something still was wanting, while his wife and family re- 
mained in poverty and distress during his absence. No effectual 
scheme had hitherto been proposed, none even thought of, to grant 
them assistance; and it was reserved tor Mr. Dundas to establish a 
system of remittance and supply, so extciksive as to convey relief in- 
to every corner of the kingdom to the scattered families of our brave, 
defenders. Provisions were made by an :u- 1 of Parliament, which he. 
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procured to be passed in 1795, 35 Geo. 3. c. 28, (expraincd and en- 
iorccd by 37 Geo, 3. c. 53: 46 Geo. 3. c. 127.) for a regular monthly 
^iuppjy to be paid to the wife and each child, or to the parent of every 
seaman, who was willing, \\\yoi\ a representation being made to him 
to allow a portion of his pay to be appropriated to the support and 
comfort of his fumily during his absence. 

The advantages of tliis act, 35 Geo. 3. c. 28, were, by another of a 
similar nature, extended to non-commissioned oflicers and their fami- 
lies. See 35 Geo. 3. c. 95. And the Government of Ireland after- 
wards applied for the provisions of both to be extended to that coun- 
try, in order to enable their Seamen to receive their united benefits. 
The numerous list of persons, relieved by this benevolent regulation, 
is a convincing proof of its national importance; not less than 30,000 
families ol seamen, in different p&»*ts of the three kingdoms, arc from 
lime to time supported by the voluntai y application of that portion of 
their wages which sailors were formerly induced to squander, in a 
most unprofitable manner, either at sea-port towns, or in London du- 
ring their attendance at the Navy pay-office. Every town in Great 
Britain ami Ireland can bear uitness to the happy effects resulting 
from this measure. Every parish also feels its influence, as the fami- 
ly no longer remains a burthen upon it. The honest sailor too, when 
his toils arc over, so far from continuing to throw away his money at 
the place where his ship is paid off, now feels a secret pride and 
pleasure in returning to his family, whom he has made independent 
and comfortable by his own bounty. 

The higher classes of the service, as well as the lower, have felt 
the good effects of Mr. Dundas's measures. In the session of 1795, 
he obtained an act, 35 Geo. 3. c. 94, by which Naval officers, who may 
not be in affluent circumstances, are enabled to accept commands, or 
to undertake other services, without pecuniary embarrassment. For 
this purpose the arrears which may be due to an officer from his half 
pay, and 3 months of his full pay, are paid him in advance, as soon as 
his appointment takes place. A Fund is also provided for those who 
may wish to receive a part of their pay whilst employed upon foreign 
service; and the principle of remittance is extended to every one who 
shall be desirous to avail himself of its advantages. 

In whatever part of the world an officer on service happens to be, 
he may now, at the expiration of three months, draw bills of exchange 
for his present support, or for that of his family at home; and in- 
stead of applying to his agent for advances, ruinous from tlie accu- 
mulation of interest, agency, and other charges (an)ouniiiig to at 
least 16 /lercenf.) he may without such intervention receive directly 
into his own pocket the reward of his merit. Following him also into 
his retreat in the time of peace, the benefit of these regulations still 
attends him. There is no residence, however remote, in which either 
officers on half-pay, or the relations of such as have fallen in battle, 
or the disabled from wounds and infirmity, may chuse to settle, but 
where they may be supported at their own doors. Such ease and se- 
curity in receiving their money greatly enhances the value of the 
several rewards which their country bestows upon them. The half- 
pay of officers, all pensions from Greenwich Hospital, and all other 
Naval allowances (excepting the -pensions of officers' widows, w hich 
are not paid by the Treasurer of the Navy) are thus paid free of cx- 
pcncc by the Revenue officer living nearest to the place of residence 
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of the party entitled to receive them. By 37 Geo, S. c» 53, the pay 
and allowances to petty officers, seamen, and marines was increased; 
and they are declared entitled, when wounded, to receive the full 
amount of their wages till I heir wounds arc healed, or they arc pro- 
vided for in Greenivich Hospital, Sec. See title Grctniuich. 

In pursuance of the same plan, for the comfort and relief of the 
defenders of their country, it has been provided by several acts, the 
last 46 Geo, 3. c. 92, that letters to and from non-commissioned offi- 
cers, seamen, and privates, in any departments of the army, Navy, 
or militia, be subject only to one fiennxf postai^c. 

The pay and wages of one man in a hundred, of every ship of war, 
and value of his victuals, shall be applied for relieving poor widows 
of officers of the Navy, stat. 6 Geo, 2. c. 25. Able seamen, who vo- 
luntarily enter on board ships of war, shall receive 5/. besides their 
wages, and ordinary seamen 3/. And if any seaman, imder a commis- 
sion or warrant officer, who enters into the service, be killed or drown- 
ed, his widow on certificate to the Commissioners of the Navy that 
she is such, is, to hare, by way of bounty, one year's wages, according 
to the pay for which he served. 6Var. 14 Geo. 2. c. 38.— 

III. Thk Commissioners of the Navy, iiT'c. have power to examine 
and punish all persons who make any disturbance, fighting or tpiar- 
relling in ihe yards, and offices, fJT'r. of the Navy. 

The method of ordering seamen in the Royal fleet, and keepinj* 
up discipline there, is directed by certain express rules, articles, and 
orders, first enacted by the authority of Parliament soon after the 
Restoration, but since new modelled and altered. In the 13th year of 
King Charlen II. an act passed for the regulating the government of 
the fleet, sfal. 13 Car, 2. at. \. c. 9, which was repealed by stat. 22 
Geo. 2. c. 33, explained and amended by stac. 19 Geo. 3. c. 17. These 
two latter statutes contain not only the 36 articles of war, in which 
almost every possible offence is explicitly set down, and the punish- 
ment thereof annexed or left to the discretion of a Court Martial; 
but also sundry clauses of express rules and orders for assembling 
and holding Courts for the trial of any of the offences specified 
therein. 

By 39 40 Geo. 3. c. 100, whereby his Majesty was authorised to 
grant Commissions for natives of Holland to serve on board certain 
Dutch ships of war which had surrendered, the articles of war were 
directed to be translated into Dutch^ and the crews of the ships were 
made subject thereto. 

The following are the Articles of War above alluded to: 

1. Officers are to cause public worship, according to the liturgy of 
the church of England^ to be solemnly performed in their ships, and 
take care that prayers ajid preaching by the chaplains be performed 
diligently, and that the Lord's Day be observed. 

2. Persons guilty of profane oaths, cursing, drunkenness, unclean- 
ness, isfc. to be punished as a Court Maitial shall think fit. 

3. If any person shall give or hold intelligence to or with an enemy 
without leave, he shall suffer death. 

4. If any letter or message from an enemy be conveyed to any in 
the fleet, and he shall not in twelve hours acquaint his stipci ior officer 
with it, or if the superior officer, being acquainted therewith, shall 
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not reveal il to ihc commander in chief, the offender shall suffer 
death; or such punishment as a Court Manial shall injpose. 

5. Spies aiul persons endeavouring; to corrupt uny one in the fleet, 
shall suffer death, or such punishment as a Court Martial shall im- 
pose. 

6. No i)erson shall relieve an enemy with money, victuals, or am- 
munition, on like penalty. 

7. All papers taken on board a prize shall be sent to the Court of 
Admiralty, isfc on penally of forfeiting the share of the prize, and 
such punishment as a Court Manial shall impose. 

8. No person shall take out of any prize any money or goods, un- 
less for better securing the same, or for the necessary use of any of 
his Majesty's ships, befoie the prize shall be condemned; upon pe- 
nalty of forfeiting his share and such punishment as shall be imposed 
by a Court Martial. 

9. No person on board a prize shall be stripped of his cloaths, pil- 
laged, beaten, or ill-treated, upon pain of such punishment as a Court 
Martial shall impose. 

10. Every commander who, upon signal or order of fight, or sight 
of any ship which it may be his duty to engage, or who, upon likeli- 
hood of engagement, shall not make necessary preparations for fight, 
and encourage the inferior officers and men to fight, shall suffer death; 
or such punishment as a Court Martial shall deem him to deserve. 
And if any person shall treacherously or cowardly yield or cry for 
quarter, he shall suffer death. 

11. Every person who shall not obey the orders of his supenor of- 
ficer, in time of action, to the best of his power, shall suffer death; 
or such punishment as a Court Martial shall deem him to deserve. 

12. Every person who, in time of action, shall withdraw or keep 
back, or not come into the fight, or do his utmost to take or destroy 
any ship w hich it shall be his duty to engage, and to assist every s+jp 
of his Majesty or his allies, which it shall be his duty to assist, shall 
suffer death or other punishment. See /losty and stat. 19 Geo. 3. c. 17. 
§3. 

13. Every person who, through cowardice, l^c. shall forbear to 
pursue the chase of any enemy, i^c. or shall not assist or relieve a 
known friend in view, to the utmost of his power, shall suffer death, 
or other punishment. See fioftt. 

14. If any person shall delay or discourage any action or service 
commanded, upon pretence of arrears of wages, or otherwise, he 
shall suffer death; or such punishment as a Court Mai tial shall deem 
him to deserve. 

15. Every person who shall desert to the enemy, or run away whh 
any ship, ordnance, ^c. to the weakening of the service, or yield up 
the same cowardly or treacherously to the enemy, shall suffer death. 

16. Every person who shall desert, or entice others so to do, shall 
suffer death; or such punishment as a Court Martial shall think fit. 
If any commanding; oR^cer shall receive a deserter, after discovering 
him to be such, and shall not with speed give notice to the captain of 
the ship to which he belongs, or, if the ship is at a considerable dis- 
tance, to the Secretary of the Admiralty, or Commander in Chief, 
he shall be cashiered. [See also 44 (ieo. 3. c. 13, by which petty offi- 
cers or seamen, taken out of the Navy for any civil or criminal mat- 
ter, shall be kept in custody until discharged f.'-om such suit, and shall 
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then be conveyed and delivered to some ofliccr of the Navy to con- 
tinue their service therein. This act was passed to prevent desertion, 
under colour of false actions or prosecutions.] 

17. Officers and seamen of ships appointed for convoy of merchant 
ships, or ot any other, shall dili'^cnlly attend upon that charge accord- 
ing to their instructions; and whosoever shall not faithfully perform 
their duty, and defend their ships in their convoy, or refuse to fight 
in their defence, or run away cowardly and submit the ships in their 
convoy to hazard, or exact any reward for convoying any ship, or 
misuse the master or marineis, shall make reparation of damages, 
as the Court of Admiralty shall adjudge; and be punished criminally 
by death, or other punishment, as shall lie adjudged by a Court Mar- 
tial. See title In/turavcc. 

18. If any officer shall receive or permit to be received on board 
any goods or merchandise, other than for the sole use of the ship, 
except gold, silver, or jewels, and except goods belonging to any ship 
"which may be shipwrecked, or in danger thereof, in order to the pre- 
serving them for the owners, and except goods ordered to be received 
by the Lord High Admiral, <^c. he shall be cashiered, and rendered 
incapable of fiu iher service. 

- 19, Any person making or endeavouring to make any mutinous as- 
sembly shall suffer death. Any person uttering words of sedition or 
mutiny shall surter death; or such punishment as a Court Martial 
shall deem him to deserve. If any officer, mariner, or soldier, in or 
belonging to the fleet, shall behave himself with contempt to his su- 
perior officer, being in the execution of his office, he shall be punished 
according to the nature of his offence, by the judgment of a Court 
Martial. 

20. Any person concealing any traitorous or mutinous practice or 
design, shall suffer death; or such punishment as a Court Martial 
shall think fit. Any person concealing any traiterous or mutinous 
words, or any words, practice, or design, tending to the hindrance of 
the service, and not forthwith revealing the same to the commanding 
officer; or, being present at any mutiny or sedition, shall not use his 
utmost endeavours to suppress the same, shall be punished as a Court 
Martial shall think he deserves. [See the act 37 Geo. 3. c. 71, for re- 
straining intercourse with the crews of certain ships in a state of mu- 
tiny and rebellion; and for the suppression of such mutiny and rebel- 
lion; and 37 Geo, 3. c. 70, (last continued by 47 Geo. 3. c. 15.) making 
it felony without clergy to attempt to seduce seamen (or soldiers) 
from their duty.] 

2 1 . Any person finding cause of complaint of the imwholesomeness 
of victuals, or upon other just ground, he shall quietly make the same 
known to his superior, who, as far as he is able, shall cause the same 
to be presently remedied; and no person upon any such or other pre- 
tence shall attempt to stir up any disturbance; upon pain of such pu- 
nishment as a Court Martial shall think fit to inflict. 

22. Any person striking any his superior officer, or drawing or of- 
fering to draw or lift up any weapon against him, being in the execu- 
tion of his office, shall suffer death. And any person presuming to 
quarrel with any his superior officer, being in the execution of his 
office, or disobeying any lawful command of any his superior officer, 
shall suffer death, or such other punishment as shall be inflicted up- 
on him by a Court Martial. 
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23. Any person quarrelling or fighting with any other person in 
the fleet, or using reproachful or provoking speeches or gestui^Si 
shall suffer puniblunent as a Court Martial shall impose. 

24. There shall be no wasteful cxpcncc or embezzlement of any 
powder, shot, kJ^c. upon penalty of such punishment as by a Court 
Martial sh;ill be foinid just. 

25. Every person burning or setting fire to any magazine, or store 
of powder, sliip, isfc. or furniture thereunto belonging, not then ap- 
pertaining to an enemy, shall suffer death. 

26. Care is to be taken that through wilfulness or negligence no 
ship be stranded, run upon rocks or sands, or split or hazarded; upon 
pain of death, or such punishment as a Court Martial shall deem the 
offence to deserve. 

27. No person shall sleep upon his watch, or negligently perform 
his duly, or forsake his station, upon pahi of death, or such punish- 
ment as, iJfc. 

28. Murder; — And 

29. Buggery or sodomy, shall be punished with death. 

30. Robbery shall be punished with death, or otherwise as a Court 
shall find nject. 

31. Every person know ingly making or signing, or commanding, 
counselling, or procuring the making or signing, any false muster, 
shall be cashiered and rendered incapable of further employment. 

32. Provost Marshal refusing to apprehend or receive any crimi- 
nal, or suffering him to escape, shall suffer such punishment as a 
Court Martial siiall deem him to deserve. And all others shall do 
their endeavours to delect and apprehend all oft'cnders, upon pain of 
being punished by a Court Martial. 

33. If any flag-officer, captain, commander, or lieutenant, shall be- 
have in a scandalous, infamous, cruel, oppressive, or fraudulent man* 
ner, unbecoming his character, he shall be dismissed. 

34. Evei7 person in actual service and full pay, guilty of mutiny, 
desertion, or disobedience, in any part of his Majesty's dominions on 
shore, when in actual service relative to the fleet, shall be liable tQ 
be tried by a Court Martial, and suffer the like punishment as if the 
offence had been committed at sea. 

35. Every person in actual service and full pay, committing upon 
shore, in any place out of his Majesty's dominions, any crime punish- 
able by these articles, shall be liable to be tried and punished as if the 
crime had been committed at sea. 

36. All other crimes not capital, not mentioned in this act, shall be 
punished according to the laws and customs used at sea. No person 
to be imprisoned for longer than two years. Court Martial not to try 
any offence (except under the 5lh, 34ih, and 35ih Articles) not com- 
mitted ujwn the main sea, or in great ri\ ers beneath the bridges, or 
in any haven, c^r. within the jurisdiction of the Admiralty, or by per- 
sons in actual service and full pay, except such persons as mentioned 
in 6th Article; nor to try a land officer or soldier on board of a trans- 
port-ship. The Lord High Admiral, isc. may grant commissions to 
any officer commanding in chief any fleet, <^c. to call Courts Mar- 
tial, consisting of commanders and captains. And if the commander 
in chief shall die oi be removed, the oflicer next in command may 
call Courts Martial. No commander in chief of a fleet, ^c. of more 
than five sliips, shall preside at any Court Mailial in foreign parts, 
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but the officer next in command shall preside. If a commander in 
chief shall detach any part of his Ikct, life, he may empower the chief 
commander of the detachment to hold Courts Martial during the se- 
parate service. If five or more sliips shall meet in foreign parts, the 
senior officer may hold Courts Martial and preside thereat. Where it 
is improper for the officer next to the commander in chief to hold or 
preside at a Court Martial, the third officer in command may be em* 
powered to preside at, or hold, the same. No Court Martial shall 
consist of more than thirteen, nor less than five persons. Where 
there shall not be less than three, and yet not so many as five of the 
degree of a post captain or superior rank, the officer who is to preside 
must call to his assistance as many commanders under the degree of 
a post captain, as together with the post captains shall make up the 
number five, to hold the Court Martial. 

Proceedings shall not be delayed, if a sufficient number remain to 
compose the Court, which shall sit from day to day (except Sunday) 
till sentence be given. 

The Judge Advocate, and all officers constituting a Court Martial, 
and all witnesses, shall be upon oath. Persons refusing to give evi- 
dence may be imprisoned. Sentence of death within the Narrow 
Seas (except in case of mutiny) shall not be put in execution till a 
report be made to the Lord High Admiral, iJ'c, Sentence of death 
beyond the Narrow Seas, shall not be put in execution, but by order 
of the commander in chief of the fleet, ^c. Sentence of death in any 
squadron detached from the fleet, shall not be put in execution (ex- 
cept in case of mutiny) but by order of the commander of the fleet, 
or Lord High Admiral, is'c» And sentence of death passed in a Court 
Martial, held by the senior officer of five or more ships met in foreign 
parts, (except in case of mutinyO shall not be put in execution but 
by order of the Lord High Admiral, is^c. 

The powers given by the said articles shall remain in force "with 
respect to crews of ships wrecked, lost, or destroyed, until they be 
discharged or removed into another ship, or a Court Martial shall be 
held to inquire of the causes of the loss of the ship. And if upon in- 
quiry it shall appear, that all or any of the officers and seamen did 
their utmost to save the ship, and behaved obediently to their supe- 
rior officers, their pay shall go on: as also shall the pay of officers and 
seamen taken by the enemy, having done their besi to defend the 
ship, and behaved obediently. If any officer shall receive any goods 
on board, contrary to the I8ih article, he shall further forfeit the va- 
lue of such goods, or 500/. at the election of the informer; half to the 
informer, and half to Greemuich Hospital. See Seamen; S/ii/in. 

By Stat. 31 Geo. 2. c. 10. § 33, a competent number of printed co- 
pies of the above Articles of War arc to be delivered to the captain 
or commander of every ship or vessel; who is to cause them to br 
hung up and affixed to the most public places of the ship, and to have 
them constantly kept up and renewed, so that they maybe at all times 
accessible to the inferior officers and seamen on board: and likewise 
to observe that such absti'act be audibly and distinctly read over, once 
in every month, in the presence of the officers and seamen, immedi- 
ately after the Articles of War are read. And by 32 Geo. 3. c. 67, 
abstracts of the several acts relating to the pay, afc. of the seamen 
are to be hung up on board all ships, is'c. in like manner as the Ar- 
ticles of War. 
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The offences comprehended and specified in the above Articles of 
W^ar maybe classed under four general heads: 1. Those immediately 
against God and Religion, contained in the 1st and 2d Articles, viz. 
neglecting public worship, and being guilty of swearing, drunken- 
ness, iJfc. the punishment of which is left to the discretion of the 
Courts Martial. — 2. Such as effect the executive power of the State, 
or concern the criminal neglect of the established rulesof discipline; 
these offences are specified in Articles 3, 4, 5, 15, 16, 19,20,22,24, 
25, 27, and 31, viz. holding intelligence with an enemy or rebel; con- 
cealitig letters or messages from or relieving them; deserting to an 
enemy; running away with ships, stores, b'c. or yielding the same to 
an enemy; desertion from the service, or entertaining deserters; 
waste or embezzlements of stores; mutinous assemblies; seditious or 
mutinous words; concealing any traiterous or mutinous designs, i^c. 
striking, quarrelling, or disobeying the orders of a superior officer; 
sleeping upon the watch; neglecting duty, or forsaking a station al- 
lotted; and knowingly signing false muster-books. — 3. Such as vio. 
late or transgress the rights and duties which are owing to individuals 
or fellow-subjects; under which maybe classed murder, robbei7, i^'r . 
See Articles 28, 29, 30. — 4. Offences in themselves strictly military, 
and such as are peculiarly the object of martial law. These are re- 
cited in Articles 10, II, 12, 13, 14, and 17. The 12th and 13th Ar- 
ticles as they formerly stood, by restraining the power of a Court 
Mariiul to the positive inflicting the punishment of death in the cases 
therein mentioned of cowardice, negligence, or disaffection in time 
of action, tTTf, were deemed too severe, and attended with peculiarin- 
conveniences; one instance of which was the case of the unfortu- 
nate Admiral I^yng. These Articles were therefore cxpliiined and 
amended by § 3 of far. 19 Geo. 3. c. 17, whereby it is now lawful for 
a Coin t Martial to pronounce sentence of death, ** or to inflict such 
other punishment as the nature and degree of the offence therein re- 
cited shall be found to deserve." See M'-Arthur on JVaval Courte 
Martial. 

It is ah-cady mentioned under title Courts Martial^ that desertion 
from the king's armies in time of war is made felony by stat. 18 H. 
6. c. 19. It may here be added that by stat. 5 Eliz. c. S. § 27, this 
penally extended to mariners and gunners serving in the Na>y. 

The ground of the jurisdiction of Naval Courts Martial depends 
on nearly the same reasoning as relates to those of the army; as to 
which see this Dictionary, title Courts Martial. The theory and ge- 
neral principles of Courts of Enquiry and Courts Martial in both ser- 
vices, also rest upon the same basis. Some observations, however, 
more peculiarly applicable to the latter, are here introduced; chiefly 
from M'' Arthur on JVaval Courts Martial; and the authorities referred 
to by him. 

It is to be observed, that though in this as in the ordinary course 
of the criminal judicature of the kingdom, the King has the preroga- 
tive of pardoning or remitting punishment; yet he can no more alter 
the sentence of a Court Martial, than he can a judgment of any other 
Court. At the same time it is unquestionable that the royal preroga- 
tive may be exercised on all occasions in dismissing officers from the 
service; even though acquitted by a Court Martial. 

Among many reasons urged against Naval Courts Martial, the 
most cogent and constitutional, at the first glanec, is that of the i»fe- 
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nor officers and seamen^ not being tried by their peers; for by the 
statute, no Courts Martial shall consist of more than thirteen, or less 
^than five persons, to be composed of such flag-officers, capiains, or 
commanders, then present, as are next in seniority to the officer who 
presides at the Court Martial. This objection, however, is (we may 
say completely) obviated by the necessity of subordination, which 
could not be preserved by admitting those as Jurymen, who certainly 
would have too great a fellow-feeling in the fate of the culprit: be- 
sides that it would open a dimgerous door to confederacies that might 
destroy the whole discipline of the Navy. 

To institute one inferior or divisional Court Martial, subject to ap- 
peal in the Navy, analogous to the regimental Courts in the arniv, 
would not be adequate to remedy some other evils complained of; 
for according to the antient practice of the sea, and as established by 
the 4th Article of the general printed Imstructionsy a captain or 
commander of any of his Majesty's ships or vessels has the power of 
inflicting punishment upon a seaman in a sumniary manner, for any 
faults or offences committed contrary to rules of discipline and obe- 
dience established in the Navy; such punishment not to exceed twelve 
lashes for any ojie fault. 

All Courts Maitial are to be held, and offences tried, in the fore- 
noon, and in the most public part of the ship, where all who will may 
be present: and the Captains of all his Majesty's ships in company 
who take post, have a right to assist thereat. Inatr. .irt. 4. 

Under the slat. 22 Gt o. 2. c. 35, No member of any Court Martial, 
after the trial comnienced, could go on shore, or leave the ship in 
which the Court Martial should assemble, until sentence was given; 
but it having been found that this restraint and confinement might, 
in many cases be attended with great inconvenience, and even preju- 
dice to the health of the members, this clause was repealed by §1,2, 
o( Stat, 19 Gto. 3. c. 17, under which all the members are now at 
liberty to retire upon every adjournment. 

The jurisdiction of Naval Courts Martial extends to the trial of all 
offences specified in the Articles of War; which may be committed 
upon tlie main sea, or on great rivers, only beneath the bridges of the 
said rivers nigh to the sea, or in any haven, river, or creek within the 
jurisdiction of the Admiralty: and which shall be committed by per- 
sons then in actual service and full piiv in the fleet or ships of war 
of his Majesty. Stat. 22 Geo. 2. c. 33. § 4. — Likewise to the trial of 
all spies, and all persons whatsoever who shall come and be found \u 
the nature of spies, as specified in the 5th of the above Articles ol 
War; as well as to the trial of every person who shall be guilty of 
mutiny, desertion, or disobedience to any lawful command, in any 
part of his Majesty's oominions on shore, w hen in actual service, re- 
lative to the fleet; and for crimes committed on shore by such per- 
sons, in any places out of his majesty's dominions as are more fully 
specified in the 34ih and 36ch of the said Articles. 

Murders are cognizable by Courts Martial, only in cases where the 
stroke or poison is given on board ship, and the person dies in con- 
sequence thereof on board; but in order to prevent any failure of jus- 
lice, it is enacted by sfa:. 2 Geo. 2. c. 2 1 , that if any person be stricken 
or poisoned at sea or abroad, and die in Knc^Uind^ or being stricken or 
poisoned in England^ die at sea or abroad, the murderer and acces- 
saries are to be given htj to the civil power, and may be indicted and 
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tried in the county where the stroke, poison, or death happened. 
See this Dictionary, title Homicide III. 3: Mmiral. 

Naval Courts ^lartial can likewise take cognizance of crimes com- 
tnitted by warrant officers or men belonging to ships in ordinary; that 
is, stationed tor particular purposes in the several dock-yards of the 
kingdom, and not in active putilic service. But they cannot take cog- 
nizance of offences committed by masters, mates, or seamen belong- 
ing to Navy transports, as they are persons not subject to naval dis- 
cipline. They arc entitled to be discharged in time of war or peace, 
on their own application. The Articles of War arc never stuck up or 
read on board these Navy transports; though the officers and men re- 
ceive their wages (|uarierly at the dock-yards, in the same manner 
as the oflicers and men of his majesty's ships in ordinary. 

By § 2 o of the said stat. 22 Geo, 2. c. 33, it is enacted, that no per- 
son, noi flying from justice, shall be tried or punished by a Court 
Martial for any offence, unless the complaint of such offence be made 
in writing, or {and?) unless a Court Martial to try such offender shall 
be ordered within three years after the offepce shall be committed: 
or within one year after the return of the ship into any of the ports of 
Great Britain or Irciand. 

Pardons, when extended to a criminal tried by a Naval Court Mar- 
tial, are sent to the Lords Commissioners of the Admiralty, who im- 
mediately transmit (as secret) their order of reprieve or pardon to the 
commander in chief or senior officer of the place for the time being, 
where the execution would take place; signed by the Lords under the 
Admiralty Seal, signifying his Majesty's royal clemency, and directing 
the commander in chief to keep the whole of the order ex tremely se- 
cret, until the offender is, on the day appointed for execution, brought 
out upon deck, and everything prepared for his execution, agreeable 
to the Custom of the Navy; and then only to make known to him his 
Majesty's pleasure, and to release liim from his confinement. M^Jr- 
thiir. 

Some doubts having been entertained in the time of IVilL III. 
whether the Commissioners of the Admiralty had the same power to 
issue commissions to a Court Martial to try a prisoner, as the Lord 
High Admiral was allowed to have; this and all the other powers of 
a Lord High Admiral were vested in such Commissioners, by «/a/. 2 
\\\ ijr M. uta!. 2. c. 2. See this Dictionary, title .Admiral. 

It is hinted under title Courts Martial, in the former volume of 
this Dictionary, that members of Courts Martial arc liable to answer, 
in damage, to the party injured, for the consequences of any unjust 
sentence. A remarkable instance of this occurred in the case of Lieu- 
tenant Prye, of the Marines, who in the year 1743, was sentenced to 
15 years* imprisonment by a Court ^lartial. He brought an action 
against the president Sir Chahner Ot^ky and recovered 1000/. dama- 
ges; and the Judge informing him that he was at liberty to bring his 
action against any of the members, he proceeded against Rear- Ad- 
miral Mayrir, and Captain Hentonc; who were arrested by a catiias 
from tl^c Court of Common Pleas, at the breaking up of the Court 
Martial on Admiral Lc^tock, where the former presided, and the lat- 
ter sat as member. This was much resented by that Court Martial, 
who passed some rcrsoluiions on the subject, reflecting in intemperate 
language on the Chief Justice of the Court, (Sir John IVilles,) and 
these were laid by the Lords of the Admiralty before the King: upon 
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this the Chief Justice caused every member of the Court to be taken 
into custody; und was proceedint^ in legal measures to assert and 
maintain the authority of his office, when a stop was put to tl)c pro- 
cess by a public written .nthmi^nion^ sifjned by all the members of the 
Court, transmitted to the Lord Chief Justice, received and read in 
the Court of Common Picas, rcj^istered in the Remembrancer's Of- 
fice, and insericd in the Gazette of Aoi<. I5th, 1746. A memorial 
(as the Chief Justice observed) to the present *nd future ages, that 
whoever set themselves up in opposition lo the laws, or think them- 
selves above the law, will in the end iind themselves mistaken.** 

NAVY BILLS: As to counterfeiting or stealing them, &c. Sec 
atats. 1 C/Vo. I. «/. 2. c. 25. § 6: 2 Geo. 2. c. 25. § 3: and this Dic- 
tionary, titles Foffftry^ Larc-inj. 

NE ADMIT TAS, A writ directed to the bishop for the plainiift' 
or defend;int, where a ijuare hn/trdif or assise of darMu fireamnvftii 
is dcpcidin;:^, when cither party fe.us that the bishop will admit the 
other's clerk during the suit between them: il ought lo be brought 
within six calendar months after the avoidance, before the bishop 
may present by lapse; for it is in vain to sue out this writ when the 
title to present is devolved unto the bishop. Rtrg. Orig, 31: F, A*. B, 
37. Writ of .VV adrtiittas doth not lie, if the plea be not depending in 
the King's Court bv (juare imfifdit^ or dart-fin /ircscjitmcnl ; therefore 
there is a writ in the register directed to the Chief Justice of C. B. 
to certify the King in the Chuncery, if there be any plea before him 
and the other Judges between the parlies. Sec. So that the writ should 
not be granii d until tlu.i be done: but yet it may be had out of the 
Chancery before the Kin;-^ i.-* certified that such plea of (juarc irnficdit 
is depending; and then the party grieved may require the Chief Jus- 
tice to ceJ tify, Stc. AVw Xui, Br, 83, 84. The writ runs, Prohibemus 
vobisy Ne .ulmittits. See, 

Immediately on the suing out of a gitore impedit^ if the plaintiff 
suspects that the bishop will admit the defendant's or any other clerk 
pending the suit, he [or the defendant vice vi rsd^ may have thispro- 
hibiiory writ of .W udjtnttaK^ which recites the contention begun in 
the King's Court, and forbids the bishop to admit any clerk whatso- 
ever till such contention be determined. .\nd if the bishop doth, af- 
ter the receipt of this writ admit any person, even though the pa- 
tron's right may have been found in a jurr /iolronuius, then the plain- 
tiff* after he has obtained judgment in the (juure ini/iedit, may remove 
the incumbent, if the clerk of a stranger, by writ o( .scire facias. 2 Sid» 
94: And he shall have a special action against the bishop, called a 
(juarc incumbrarvit^ to recover the presentation; and also satisfaction 
in damages for the injury done him by incumbering the church with 
a clerk pending the suit, and after the A> admittas received. F. A*. B. 
48. But if the bishop has incunibered the church by instituting the 
clerk, no (juarc incuwhruvit lies; for the bishop hath no legal notice 
till the writ of AV admittas is served upon him. The patron is there- 
fore left to his </uare imfiedit merely, which, since the atat, IVestnt. 2, 
lies as well upon a recent usurpation within six months past, as upon 
a disturbance without usurpation had. See 3 Comm. r. 16,/;. 248, 9. 

NEAT, or NET, Is the weight of a pure commodity alone, with- 
out the cask, bag, dross, &c. Mt rch, Did. 

NECESSARY INTJiOMISSION, Is when a Husband or Wife 

Vol. IV. 3 C 
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continues in Possession of the others goods, after their decease, for 
preservation. Scotch Did* 

NECESSITY. The Law charges no man with default ivhei*e the 
act is compulsory, and not voKintary, and where there is not a con- 
«ent and election; therefore if there be an impossibility for a man to 
do otherwise, or so great a perturbation of the judgment and reason 
as, in presumption of law, he cannot overcome, such Necessity car- 
ries a privilege in itself. Bac. FJrm, 25. 

Necessity is of three sorts; Necessity of conservation of life, Ne- 
cessity of obedience, and Necessity of the act of God or of a stranger. 

And first of conservation of life. If a man steal viands to satisfy 
his present hunger, it was antienlly held to be no felony nor larceny. 
Jirittovy r. 10: Mirr. r, 4, § 16, But this now seems to be considered 
as an unwarranted doctrine, borrow ed from the notions of some civi- 
lians. But if such Necessity be ow ing to his unlhrifiiness, surely it is 
far from being an excuse. I Haivk, P, C\ c. 3:1. § 20. See title Hun- 
ger, So if divers be in danger of drowning by the casting away of 
some bout or bi-.rge, and one of them get to some plank, or on the 
boat's side to keep hinisclf ;.bove water, and another, to save his life, 
thrusts him from it, whereby he is drowned, this is neither ne defcn- 
dendoy nor by misadventure, but justitiable. 1 Hawk, PI, C. r, 28. 
§ 26. 

So if divers felons be in gad, and the gaol by casualty is set on fire, 
whereby ihc prisoners get foith, this is no escape, nor breaking of 
prison, fiac, EU tn, 25. 

So upon the statute, thr;t every merchant setting his merchandise 
on land without satisfying the customer or agreeing for it, (whicli 
agreement is construed to be in certi;inty,) shall forfeit his merchan- 
dise; i iid it is so that by tempest a great quantity of the merchandise 
is thrown ovcrbcrard, w hereby the merchant agrees w ith the customer 
by eslinuuion, which falls out short of the truth, yet the over quantity 
IS not forfeited; v. here note, that Necessity dispenses with the direct 
letter of a statute law. Pec, Ehm, 25, 6. 

So if a num have right to h.nd, and do not make his entry for ter- 
ror of forte, the Lw allocs him a continual claim which shall be as 
beneficial mno \\\m as any entry. See title Claim, 

The second Necessity is of obedience; therefore w here baron and 
fen:e comiuit felony, the feme can neither be principal nor accessory; 
because the law iiuends her to have no will, in regard of the subjec- 
tion i^nd obedience she owes to her husband. 

So oi.e ie..son among others, why embassadors arc excused of 
practices against the State v here they reside (except it be in point of 
conspiracy, which is against t!ic law of nations and society) is, because 
now contiiat whether ihey have it in tnundaii.i, and then they arc ex- 
cused by Necessity ol obeuience. Ibid, 

The third Necessity is of the act of God, [as inevitable accident by 
the ekinciits is, rather irreverently, styled in law,] or of a stranger; 
as, if 1 be icni.nt for years of a house, and it be overthrown by tens- 
pest oj- by floods, or invasion of eneuiies, or if I have belonging to it 
some cottage which has been inlccted, whereby I can procure none 
to inhabit them, nor workmen to repair them, and so they fall down; 
in these cases I am excused in waste; but of this last learning, when 
and how the act of God and strangers do excuse, there arc other par- 
ticular rules. Bac, Jiiem, 26, 27. 
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Yd Necessity is a privilege only quoad jura ftrivutu; foi- in uU cases 
if the act that should deliver a man out oF the Necessity be against 
the cominonweaith, Necessity is no excuse; iov Jn iviUgium non vaiet 
contra rcmpublicam; and another says> JVccatfiita.^ /rudUca major est 
quam /irivala; for death is the last point of particular Necessity; and 
the law imposes upon every subject, that he prefer the urgent ser- 
vice of his prince and country, before the safely of his life; as if in 
danger of tempest those who are in the ship throw over other men's 
goods, they are not answerable; but if a man be commanded to bring 
ordinance or munition to relieve any of the King's towns that arc dis*' 
tressed, then he cannot for any danger or tempest justify throwing 
them overboard; for there it holds which was spoken by the Jiomarij 
when he alleged the same Necessity of weather to hold him from 
embarking, nccease est ui tam^ non ut vivam. So in the case put be- 
fore, of husband and wife, if they join in commitliiig treason, the Ne- 
cessity of obedience, it has been said, does not excuse the ofience, as 
it does in felony; because it is against iKe commonwealth. Hue. KLcm. 
27: see titles Treason; Baron ami Feme. 

So if a fire happen in a street, 1 may justify pulling down the wall 
or house of another, to prevent the fire from spreading; but if I be 
asisailed in my house in a city or town, and distressed, and to save my 
life I set fire to my house, which spreads and takes hold of other 
houses adjoining, this is not justifiable; but I am subject to their action 
upon the case, because 1 cannot rescue my life by doing any thing 
which is against the commonwealth; but if it had been but a private 
trespass, as the going over another's ground, or breaking his inclo- 
sure, when I am pursued, for the safeguard of my life, it is justifia- 
ble. Bac, ay VI, 27, 28. 

The common case proves this exception; that is, if a madman 
commit felony, he shall not lose his life, because his infirmity came 
by the act of God; but if a drunken man commit felony, he shall not 
be excused, because his imperfection came by his own default; for 
the reason that loss or deprivation of will, and election by Necessity 
and by infirmity, is all one, for the lack of arbiirium aolufum is the 
matter; therefore as iftjirtuitas cui/iabiUs excuses not, no more does 
.Yecessitas culfiabilia. Bac. FM m. 29. 

Comfiulnion and inevitable Xccestiity are considered by Blackatoney 
among those causes from whence arises a dfftct of will; and under 
which, therefore, an action is not to be considered as criminal which 
would otherwise be so. 

These, he states to be a constraint upon the will whereby a man b 
urged to do that which his judgment disapproves; and which, it is to 
he presumed, his wi'l (if left to itself) would reject. As punishments 
are therefore only inflicted for the abuse of that free will which God 
has given to man, it is highly just and equitable that a man should be 
exciised for those acts which are done through unavoidable force and 
compulsion. 

Of this nature, in the first place, is the obligation of civil subjection^ 
whereby the inferior is constrained, by the superior, to act contrary 
to what his own reason and inclination would suggest; as when a le- 
gislature establishes iniquity by a law, and commands the Subject to 
do an act contrary to religion or sound morality. How far this excuse 
will be admitted in foro conscientiXy or whether the inferior in this 
case is not bound to obey the divine, rather than the human law, is a 
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question not determinable by municipal law, though among the ca- 
suists it will hardly bear a doubt. Bui, however that may be, obedi- 
ence to the laws in being is undoubtedly a suflTicicnt extenuation of 
civil guilt before the nnunicipal tribunal. 'J'lie Sheriff who burnt 
Latimer and Ridley^ in the days of Queen Mury^ was not liable to 
punishment from EUzabrthy for exectuing so horrid an office; being 
jusiilied by the commands of the then existing magistracy. 

As to persons in private relations; the pnncipal case where con- 
straint of a superior is allowed as an excuse for criminal misconduct, 
is with regard to the malrimonitd subjection of the wife to her hus- 
band: for neither a son nor a servant arc excused for the commission 
of any crime, whether capital or otherwise, by the command or co- 
ercion of the parent or master; though in some cases the command 
or authority of the husband, cither express or implied, will privilege 
the wife from punishn»ent even lor capital offences; as to which see 
this Dictionary, title Huron ami Frme VII. 

Anothe r species of compulsion or Necessity, is what our law calfs 
ilurt'SH fitr tjuuas; us to wliich see this Dictionary, title Duvchk. 

There is a third species of Necessity which may be distinguished 
from the actual conipulsion of external force or fear; being the rcsuh 
of reason and retlcction, which act upon, and constrain a man's will, 
and oblige him to an action, which without such obligation would be 
criminal. And that is, when a man has his choice of two evils set be- 
fore him, and, being under a Necessity of chusing one, hechusesthe 
Icrst pernicious of the two. Here the will cannot be said freely to 
exert it.self, being rather passive than active: or if active it is rather 
in rejecting the greater evil than in chusing the less. Of this sort is 
that Necessity wiiere a man by the commandment of the law is bound 
to arrest another for any capital offei.ce, or to dispei se a riot, and re- 
sistance is matlc to his authority; it is here justifiable, and even ne- 
cessary, to beat, to wound or perhaps to kill the offenders, rather than 
permit the murderer to escape, or the riot to continue; for the pre- 
servation of the peace of the kingdom, and the apprehending of no- 
torious malefactors, are of the utmost consequence to the public; and 
therefore excuse the felony w hich the killing would otherwise amount 
to. I //«/. C, 53: See 4 Cowm, 27 — 31. 

As to homicide justifiable by Necessity, sec this Diet, title Homi- 
cide I. 

NFEDLE-WORK, Importing it prohibited, «ra/. 13 14 Car. 2. 
f . 13. iMay be exported duty free, ntuU 1 1 ci?* 14 Jr, 3, c. 3. § 15. See 
title Cu.sfom.s Embt Udt'^ y. 

NE EXEAT HEGNO; (or as it is sometimes, ungrammatically 
as it seems termed, AV exeat Hegnum.) A wvv to restrain a person 
from going out of the kingdom w ithout the King's licence. F.JV,B. 
85. It may be direcit d to the Sheriff lo make the party find surety 
that he will notdepait ii:c realm; and on his refusal, to commit him 
to pris(jn; or it niay be directed to the party himself; and if he then 
goes, he may be fined. 2 /n,^.*. 17 8, 

A 'Ye extat Betf/ium has beeti gra:Ued to stay a defendant from go- 
ing to Scot/and: lor tliOUgh it is not out of the kingdom, yet it is out 
of the process of the Court, and within the same mischief. 2 Salk, 
702; 3 Mod. 127, 169; 4 Mod. 179. If the writ be sued for the King, 
the party against w honi sued may jilcad licence by letters patent, &c. 
n-hich shall discharge them; but where any subject goes beyond sea 
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with the King's licence, and continues lonj^er than his appointed 
lime, it hath been held he loses the benefit of a Subject. 4 Leon. 29. 
And if a person beyond sea refuses to return to Ent^lundow the King's 
letters under his privy seal, commanding him upon his allegiance to 
ix'lurn; being certified into the Chancery, a commission may be 
awarded to seize his lands and goods for the contempt; and so it is it 
such person's servants hinder a messenger from delivering his mes- 
sage, on affidavit of it, &;c. Jcnk, Cent. 246: 3 J\ris. ."Ibr. 211: Sec ti- 
tle King 3. 

The right which the King has, whenever he sees proper of con- 
fining his Subjects to stay within the realm, (or of recalling them 
when beyond sea,) is classed by Blackstone among his prerogatives as 
Generalissimo of the realm. By the common law every man may go 
out of the realm for whatever ouse he pleaseth, without obtaining 
the King's leave; provided he is under no injunction of staying at 
home; (which liberty was expressly declared, in King John's Great 
Charter, though left out in that of Henry HI.): but, because that 
every man ought of riglu to defend the King and his realm, there- 
fore the King at his pleasure may command him by his writ that he 
go not beyond the seas, or out of the realm without licence; and if 
he do the contrary, he shall be punished for disobeying the King's 
command. A*. B, 85, Sonic persons there antiently were, thai, by 
reason of their stations, were under a perpetual prohibiiion of going 
abroad without licence obtained; among which were reckoned all 
Peers on account of their being counsellors of the Crown; all Kv.ights^ 
■who were bound to defend the kingdom from invasions; all Erdesi- 
asticsy who were expressly confined, by the fourth chapter of the con- 
stitution of Clurctidony on account of their attachment in the times of 
popery to the sec of Rome; all Jrcliers and other ^'Inijii ers^ lest they 
should instruct foreigners to rival us in their several trades and ma- 
nufactures. This was law in the times of Britton, who wrote in the 
reign of Edw. I. And Sir /i. Coke gives us many instances to this ef- 
fect in the limes of Ediv.lW. Brittouy c. 123: 3 Inst. 175. In the 
succeeding reign the affair of travelling wore a very different aspect: 
and act of parliumenl being made (5 Ric. 2, c. 2.), forbidding all per- 
sons whatever to go abroad without licence; excefit only the Lords 
and other great men of the realm; and true and notable merchants; 
and the King's soldiers. But this act was repealed by Stat. 4 Jac, 1. 
c. 1. And at present every body has, or at least assumes, the liberty 
of going abroad when he pleases. Yet undoubtedly if the King, by 
writ of Ar exeat Regnum under his great seal or privy seal, thinks 
proper to prohibit him from so doing, and the subject disobeys; it is 
a high contempt of the King's prerogative, for which ihe offender's 
lands shall be seised lill he return, and then he is liable to fine and 
imprisoinnent. I Hawk, I\ C. 22: 1 Comm. c. 7. 

It is said, in Lord Bacon's Ordinances, No. 8?, that, " towards the 
latter end of the reign of King James I. this writ was first thought 
proper to be granted, not only in respect of attempts prejudicial to 
the King and Slate; (in which case the Lord Chancellor granted il on 
application from any of the principal secreiaries, without shewing 
cause, or upon such information as his Lordship should think of 
weight;) but also in the case of interlopers in trade; great bankrupts in 
whose estates many subjects might be interested; in duels and other 
cases that did concern multitudes of the King's Subjects." 
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But in the year 1734, Lord Chancellor Talbot declared, that in his 

experience he never knew this writ of AV exfat Rrt^num granted or 
taken out without a bill firstfiled. — It is true, it was orij^inally a state- 
writ, but for some time, though not very long, it has been made use 
of in aid of the Subjects for the helping of them to justice: but it 
ought not to be made use of where the demand is entirely at law, for 
there the plaintiff has bail, and he ought not to have double bail both 
in law ande(]uity. 3 P. IVma, 312. 

The use and object of this writ is, in fact, at present exactly the 
same as an arrest at law in the commencement of an action, viz. to 
prevent the party from withdrawing his person and property beyond 
the jurisdiction of the Court, before a judgment could be obtained and 
carried into execution; so where there is a suit in equity, for a demand, 
for which the defendant cannot be arrested in an action at law, upon 
an affidavit made that there is reason to apprehend that he will leave 
the kingdom before the conclusion of the suit, the Chancellor by this 
writ will slop him, and will commit him to pnson, unless he produces 
sufficient sureties that he will abide the event of the suit. I Comm. c, 7. 
//. 266. w. And see 2 Com. Di^,: F, .V. B, 85. Sec: 2 C. C. 245: La, 
29: 7 Mod. 9: Pre, Ch, 171: I P. Wim, 263, and Mr. Cojr*« note 
there: 15 Vin. 537, 9. 

NEG.ATI VE, is a proposition by \yhich something is denied; also 
a particle of denial; as, not. An affirmative includes a nc;^ative; for 
where any thing is limited to be done in one form, this includes a 
Negative on the contrary; Ploivd, 206. b, 207. a: 2 P, Wm.^. 19. But, 
r contra^ a Negative or Prohibition docs not necessarily imply an af- 
firmation. 2 P, Wms. 9. 

A Negative cannot be proved or testified by witnesses, only an af- 
firmative. 2 hist, 662. Though a Negative is incapable of being 
proved directly, yet indirectly it is otherwise: for ii^ case one accuses 
B, to have been at I'orX-, and there to liave committed a certain fact, 
in proof of which he produces several witnesses; here B, cannot 
prove that he was not at Yorky against positive evidence that he was; 
but shall be allowed to make out the ne.^ative by Ci>llutcral testimony, 
that at that veiy lime he was at Exeter^ &c. in such a house and in 
such company. FortrHcue 37. 

Negative may be implied by an affirmative, but not necessarily e 
contra. As the saying, that a papist, unless he conforms, shall not 
lake by devise, docs not necessarily imply that if he docs conform 
he shall take by devise, tJ'c. 2 P. Il'ms, 9. 

NEGA TIVE PHEGN.\N T, Jicg-ative /ircg-navsy'] Is a negative, 
implying also an affirmative; as if a man being impleaded to have 
done a thing on such a day, or in such a place, denieth^'that he 
did it 7nodo is' /orma dec/amftiy which iniplicth, neveriht less, that in 
some sort he did it; or if a man be said to have alienated land in fee, 
and he saith he hath not aliened in fee, that is a Negative pregnant; 
for though he hath not aliened in fee, yet it may be, he hath made 
an estate in tail. FcrniA of the Law. 

A Negative pregnant is a fault in pleading; to whirh there must 
be a special demurrer, for the Court will intend every pleading to be 
good, till the contrary doth appear. See 2 Lron. 248: Bro, Issue join, 
fU, 81: Heath'' H Max'. 53: 2 Lro, 199: Cro. Jac, 559, 560: 15 Vin, 
Mr, title M-^ative firc^nant: and this Dictionary, title Pleading. 



NE INJUSTE VEXES. 



391 



NEGGILD ARE, Signifies to claim kindred. Leg, H. I. f. 70: LL. 
Incc^ 7, 8. 

NEGLIGENCE, Is where a person neglects or omits to do a thing 
which he is by law obliged to. See titles Bailment^ Lachcsy iJXc, 
NEGRO; See title Slavvs and Shivc-frade. 

NEIE, Fr. fuif, Lat. nuturaliny nariva.^ A bond woman, or she vil- 
lein, born in one's house, mentioned in *ra/. 9 A'. 2. c. 2. Terma 
Ley, — Sec title Villthi, 

NEIFTY, Aativit(us^'\ There was an ancient writ called Writ of 
JVeifiy^ whereby the lord claimed such a woman for his Neif; now oiu 
of use. See title I'illciu, 

NEIGHBOUR, vicium.'] One who dwells ficar another. See Vicin- 
age: Jury. 

NE INJUSTE VEXES, A writ founded on Magna Carta, c. 10, 
that lies for a tenant distrained by his lord, for more services than he 
ought to perform; and is a prohil)ition to the lord, not unjustly to dis- 
train or vex his tenant: in a special use, it is where the tenant hath 
prejudiced himself, by doing greater services, or paying more rent, 
without constraint, than he needed; for in this case, by reason of the 
lord's seisin, the tenant cannot avoid it by avowry, but is driven to his 
writ for remedy. Reg, Orig, 4: /'.A*. Ji, 10. And if the lord distrains 
to do other services, or to pay other rent than due, after the prohibi- 
tion delivered unto him, then the tenant shall have an attachment 
against the lord, c5'c. and when the lord comcth thereon, the tenant 
shall count against him, and put himself upon the grand assise, i3'c. 
whereupon judgment shall be given. .Vcw A'at, Br, 22. 

This writ is one of the remedies which the ancient law provided 
to remedy the oppression of lords: thougli it is of the prohibitory kind, 
yet it is in the nature of a writ of right. Booth 126, It lies where te- 
nant in fee nimjiley and his anrestors, have held of the lord by certain 
services, and the lord hath obtained seisin of more or greater ser- 
service, by the inadvertent payment or performance of them by the 
tenant himself; there the tenant cannot in an avowry avoid the lord's 
possessory right, because of the seisin given by his own hands; but 
is driven to this writ to divest the lord's possession, and establish the 
mere right of property, by ascertaining the services and reducing them 
to their proper standard. 3 Comm. c, 15. //. 234. 

This writ is always ancestral, where the tenant and his ancestors 
have holden of the lord and his ancestors; and the lord hath en- 
croached any rent, (^c, A feoffee shall not avoid seisin of rent had by 
encroachment of his feoilbr, nor have the writ AV injuste vexes; also 
ii man shall not have a writ of AV injuste veren against the grantee 
of the seigniory. Mich. 18 Ed, 2.; 10 Kd, 3. Tenant in tail may not 
have this writ; but shall plead and shew the mcittcr, and not to be 
estopped by the payment of his ancestors, iS^c, Trin, 20 Ed. 3.; for 
he may avoid such seisin of the lord obtained from the payment of 
his ancestors, by plea to an avowry in replevin. E\ A*. i9. 1 1: 2 Inst. 
2 1 . But it seems that almost every question that can now arise, where 
this writ was formerly in use, may be determined in an action of tres- 
pass. 

Form of the Writ of AV injuste vexes* 
GEORGE the Thirds &cc. To A. B. greeting: JVe command yon, 
that you do not vex or trouble C. D. or suffer him to be vexed, for hin 
freehold messuagej fico; which hr holds of you, in^ JBcC A'br in any man- 
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ner exacts or permit to be exacted from him services which therefore 
he ought not to doy (or rent ivhich he owes not,) nor has been accus- 
toninJy 8cc. 

NEMINE CONTRADICKNTE, Words used to signify the una- 
nimous consent ol' the members of the House of Connnons in par- 
liament to a vote or resolution. The term jYemine Dinaentiente is, in 
the same manner, applied in the House of Peers. 

NK UECIPIATUR, A Caveat against the receiving and setting 
doNMi a cause lo Ix* iricd. That is, where the cause is not entered in 
clue lin)c. See Trial. 

Nil, VICECOMKS, Colore Afandati Ergis, tjuenguam amoveat a 
fiOhft(H)iionc Etclf.sice miuun Juste, Reg, Orig. 61. 

NEW ASSIGNMENT. In many actions tlie plaintifl* who hath 
alleged in his declaraiion a general wrong, may in his replication, af- 
ter an evasive plea by the defendant, reduce that general wrong to a 
more particular certainty, by assigning the injury afresh with all its 
specific circumstances in sucii a manner as clearly to ascertain and 
identify it, consistently vviih his general complaint; which is called a 
New or Novel Assignment. 3 Comm, 31 1. See title Pleading, 

NEWCASTLE UPON TINE. Keels in the haven to be mca- 
aured and marked. Utats. 9 //. 5. f. 10: 30 Car, 2, 1. c. 8: 6 8c 7 
W, 3. f. 10. 

No person shall ship, load, or unload any goods to be sold, into or 
from ships at any place on the river Tine, but at the town of A'cwca*- 
//r, on pain to forfeit the goods; and none shall raise any wear in the 
havon there, between certain places on the said river, iJ'f. Siat,2 \ H. 
8. f. 18. 

NEW-FOREST, Hamfmhire-^Scc Stats, 39 Ijr 40 G, 3. c, 86; 
41 6'. 3. (U. K.) c, 108. for the preservation of 'l imber there; and for 
ascertaining ti»e bounds of the Eorest. 

NEWFOUNDLAND. Persons trading to J^evjfoundland, shall 
have freedom of fishing, iT'r. And every fishing ship that first enters 
any harbour or creek in A't nfoundland shall be admiral of the said 
harbour for that season, and determine differences between the mas- 
ters of fishing vessels, and the inhubiti;nts there, is'c, Staf. 10 & 11 
JV. 3, c, 25. See Navigation Jem, Div. Yi Fisherien, 

NEWHAVEN; See Harbours. 

NEWPORT in the Ide of Wight, the poll for knights of the shire 
may be adjourned to it. Stat, 7 er R V,'. \ ^3. See title Par- 

liununf, 

NEW RIVER; Sec Piver, 

NEWS. Spreading false News to make discord between the King 
and nobility, or concerning i.ny grert man of the realm, is punishable 
at common law with fine and imprisonment; which is confirmed by 
stat.'i, IVeatm. 1, 3 /*:. 1. c. 3 1: 2 P, 2. *f. I. c. 5: 12 2. c. 1 1: 2 Inst. 
226: 3 In.'.t, 198: 4 Comm. r. I 1. //. 149. 

NEV\'S-PAPERS, Are by various statutes subject to stamp duties. 
Persons selling any News-paper, not being stamped as directed, a 
justice of j)eace may commit them to the house of correction for 
three months; and a' reward of 20*. is to be paid for apprehending 
any such ofl'ender. S/ut. W3 Geo, 1. r, 26. § 5. See titles Advertise- 
incnts; Lottrrif; Sunday; Unlatvful Assemblies; JJdel, Sec. 

NEW STILE; See Year. 

NEW TRIAL. Judgn>ents arc often suspended by gfaniing New 
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Trials. The causes of suspending; the judgment by granting a New 
Trial, are at present wholly extrinsic, arising from matter foreign to, 
or drhovit the record. See this Dictionary, titlo Trial. 

NKW-YORK; See title Xavif^ati^jn Acts. 

NKX r Ol' KIN; See lilies Dvftcryit; Executor^ III; and V. 8. 

NICOLK, Anciently used for JJnco/n, 7 E, \: 30 Ed. 1. U' sa/ir 
all hi. C'on'c//. 

NIDEKIJNG, NlDERlNCor NITHING, A vile base person, a 
sluggard, ini/. of Malmsb. fi. 121: Mat. Par. Mji. 1088. Chicken- 
hearted; >.<:c S/u'/njan in vtc, 

NIKNT C'OMFHISE, Is an exception taken to a petition, beci.usc 
the thing desired is not contained in that deed or proceeding whereon 
the petition is founded; for cxaniple, one desires of the Court wherein 
a recovery is had of lands, ijfc, to be put in possession of a house, 
formerly among the lands adjudged unto him; to which the adverse 
party pleads, that this is not to be granted by reason this house is not 
corn/ii'ist'd amongst the lands and houses for which he had judgment. 
J\r-uf JiOofc Etitrie.'i, 

NIKNT DEDIRE, Signifies to sufTcr judgment to be had against 
one, by not dcnuirg or opposing it, /. e. by default. 

NIGER L1I5ER, The Biack Booker register in the Exchequer 
is called by this name. — Several Chartrelaries of Abbies, Cathedrals, 
cfT'i. arc distinguished by a like appellation. 

NIGHT, Is when it is so dark that i!\e countenance of a man can- 
not be discerned; c-.nd by some cpv.iions, burglary in the Night may 
be comiv.iiied at any lime ..ftci s u^-set, and before rising. 1!, P, C\ 
79: 3 Jr.vf. 63: 1 Hav^l:. j\ C. See .Yoctafi tr; Burglary, 

NIGHTW ALKLiiS, Ave such persons as sleep by day and wallr 
by iii^^ht, being oftentimes pilferers, or disturbers of the peace, i^taf. 
5 Ed, 3. f. 14. C«jMi;t.;hles arc authorized by the common law to ar- 
rcar Nightwalkci'^ and suspicious persons, kifr. Watchmen may also 
arref^v Nightwalhers, and hold them until the morning: and it is said, 
th ti a p' ivivte person may ..rrest any suspicious Nightwalker, and de- 
tain biin till he give ^ goo<l account of himself. 2 Ha%vk. P, C. Watch- 
men, either thore appointed by the statute of M'inchc&ttr., \3 E, 1. c. 
4, to keep waich and ward in all lowns from sun-setting till sun-ris- 
ing, or such as are mere assistants to the constable, may virtute offi- 
cii arrest all oftenders, and particularly A'ij^/ifwalkey'^^, and commit 
thf!m to custody till morning. 4 Coinm. r, 2 1. ft, 292, cites 2 Nal. P, C. 
88 — 96. One may be bound to the good bcliaviour for bei^g a Night- 
walker; and common Nightwalkcrs and h.tunters of bawdy-houses are 
to be indicted before justices of peace, i^c. 1 Hawk, P. C: 2 Hawk, 
P. C: Latch. 173: Po/ih, 280. See this Dictionary, titles Constable; 
ll'a'.c/t, 

NIHIL CAPIAT PER BREVE, ov ficr Billam, Is the judgment 
given ag^.inst the phiintilT in an action, cither in bar of his action, or 
in abatement of his writ or bill, i;7'c. Co, Litt. 363. 

NIHIL, or NIL DEBET, Is a common plea to an action of debt, 
when the money is paid; but it is no plea in covenant, on breach as- 
signed for non-payment of rent, ks>c. 3 Lev, 170. If an action of debt 
be bioughl ii;jcuinst a Slierilf or gaoler, for the escape of one in exe- 
cution, the piciinliff intist declare upon the judgment, and yet KildC' 
bet firr fiatriam is a good plea. 1 Haund. IlS; See titles Isnxit; Pleading. 
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NIHIL, or NIL DICIT, Is a failing by the defendant to put <i. 
an answer to the plaintifl* by the day assigned; which being omitted; 
judgment is had against him of coursC) as saying nothing wliy it 
should not. See tille Judi^nnent. 

NIHIL, or NIL HAHUIT IX TLNEMENTIS, A plea to be 
pleaded in an action of debt only, brought by a lessor against lessee 
for years, or at will, without deed. 3 Lil. ^Ibr. 214. In debt for rent 
upon an indenture of lease, .A V/ hubuit in teiiementia may not be plead- 
ed; because it is an estoppel, and a general denuirrer will serve. G 
J.tv. 146. But if debt is brougiu for rent upon a deed poll, the de- 
fendant may plead this plea: and where a defendant pleaded Xit ha- 
huit in ttncnu uda trmfi'jrv dinuHniouis ; the plaintiff replied, Quod ha- 
huit in tenenn tidHj Sec. and verdict aJul judgment was had for the 
plaintifl*; w hereupon w rit of error being brought, it was assigned for 
error, that the replication was nut good, for he oiight to have shewn 
w hat estate he then had; and of that opinion was the Court; and it had 
been bad upon demurrer, but being after a verdict, it is good. Cro. 
Jac. 312. If a less estate is found tfum the plaintiH' jilcads in h'.s reply 
to a .\7/ /tadidt, Sec. so as it be suflicient to entitle the plaintiff to make 
a lease, it is gootl enough. 10 IT. 3. .A 7/ habitit in ttnttnmtia ci'nnot 
be given in evidence w here the plaiiuiff hath been in possession. Ld. 
Raym. 746. See title Pleadinif; Covenant. 

NIIIILS, or NICHILS, Arc issues which ihc Sheriff that is a/- 
fiQHtd in tlic Lxchequer says, are nothing worth, and illeviable, for 
the insufficiency of the parties from whom due. Accounts of M'ihil 
shall be put out of the Exchequer, 6V«^ 5 2. c. 13. 

NISI PRIUS, The commission to Justices of Assise; so called 
from a judicial writ of distrinf^an^ whereby the Sherift' is commanded 
lo distrain the impanelled jury to appear at U'efslininnter before tlift 
jti Slices at a certain day in the following term, to try some cause; 
.Vifsi /irius juHtic. domini rc^s ad asaiMOH ca/ntnd. vencrinty viz Unltst 
the justices come brforv that day to such a place, ^c. 2 Inst. 424: 4 
Inst. 159. 

A writ q{ Mai firiua is where an issue is joined, then there goes u 
ct uirf to summon the jury to appear at a day in court; and upon the 
return of the venire^ w ith the panel of the jvirors' names, the record of 
.Vi^i Jtriufs is made up and sealed, and there goes forth the writ ol 
di/ttringuH lo have the jurors in C"ourt, A'isi Jnius jusiic. vencrinty kc. 
svich a day in such a county, to try the issue joined between the par- 
ties. 2 Lil. 215. 

A record of Xiai /irius ought lo contain a transcript of the whole 
issue roll. All civil causes at issue in the Courts at IVc si minster, arc 
brougiu down in the tw o issuable vacations before the day of appear- 
ance appointed for the jury above, into the county where the action 
was laid to be tried there; viz. at the assises; and then upon the re- 
turn of tlic verdict given by the jury to the Court al>ove, the next 
term, the judges there give judgment for the parly for whom the 
verdict is found; aJid these trials by .MJ /iriun are for the ease of the 
county, the parlies, jurors, and v iinesses, by saving them the charge 
and trouble of coming to IVcstmiyisicn but in mailers of great weight 
and difliculty, the judges above, upon motion, will retain causes to 
be tried there; though laid in the country, and tlien ihe juries and 
\vilLi^csscs in such causes must ccme up to the courts at Westminster 
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lor trial at bar: and the King^ hath his clectioji to try his suits at the 
bar or in the county, iff. IVood^s Inst, 479. 

The statute of U'est7n. 2. 13 Ed. 1. st. 1. c. 30, having ordained, 
** that all pleas in cither bench, which require only an easy examina- 
tion, shall be determined in the country before justices of assise," 
by virtue of the writ appointed by that statute, commonly called the 
writ of A7ot ftrius; it has been held, that an issue joined in the King's 
Bench upon an indictment or appeal, whether for treason or felony, 
or a crime of an inferior nature, committed in a dift'crcnt county from 
that wherein the Court sits, may be tried in the proper county by 
writ of A/.w firius: but as the King is not expressly named in this 
statute, and it is a general rule, that he shall not be bound except 
named, it is said, where the King is party, a Xini ftrius ought not to 
be granted without his special warrant, or the assent of his attorney; 
though the Court may grant it in appeals in the same manner as any 
other actions. 2 Inst. 424: 4 Inst. 160: Dyer 46: 2 Hawk. F. C. c. 
42. §§ 2, 3. 

Justices of A/At /iritis have power to record nonsuits and defaults 
in the country at the days assigned; and are to report them at the 
bench, &c. And are to hear and determine conspiracy, confederacy, 
champerty, &c. Stat. 4 ICd. 3. c. 11: JVi.si ftniis shall be granted in 
attaints; but that which cannot be determined before the justices upon 
the A7« firiusj shall be adjourned to the bench where they arc jus» 
lices: and the justices before whom inquisitions, inquests, and juries, 
shall be taken by the King's writof Msi firius, are empowered to give 
judgment in felony and treason, kc. and to award execution by force 
of their judgment. Stats. 5 Kd. 3. c. 11: 14 Hen. 6. c. 1. 

It was held by Ha/ey that the justices of A/V firius have not any 
original power of determining felony, without special commission for 
that purpose; and by virtue of stats. 27 Ed. 1. st. I. c. 3: 14 //. 6. c. 
I, they have atilhority to determine such felonies only as arc sent 
down to be tried before them; in which case, on removal of the in- 
dictments, they may proceed to trial and judgment as if Justices of 
gaol-delivery. 2 HaU*s Hist. P.C.4\. 

By Stat, 18 E/iz. c. 12, the Chief Justices of the King's Bench, 
Chief Justice of the Common Pleas, and Chief Baron of the Exche- 
quer, and in their absence two other of the Judges, Sec. as Justices of 
Sfisi firius for the county of Middlesex^ shall try causes upoi^ writs of 
Nisi Jirius on issue joined in B. R. and C. B. and the exchequer, which 
were formerly only triable at bar, in the term time or four days after 
■each term. And by stat, 1 2 Geo. 1 . c. 3 1 , the time is enlarged to eight 
days (and by stat, 24 Geo. 2, c. 18, to fourteen days,) after the end of 
any term; also any one judge or baron may try such issues, in the 
absence of the chiefs: and all Sheriffs, officers, parties, and witnesses 
are required to give attendance. Sec. The authority of justices of AV« 
firius in the country, is annexed to the justices of assise; and the Court 
above will take judicial notice of what is done at Msi firius; being en- 
tered on record. See this Dictionary, titles Msisc; Justices of Msist; 
Circuits; Trial; Jurxjy Sec. 

NIVICOLINI BRITONt:S, Welshmen ih^c^yi^ in Caermar then- 
shire and other Northern counties of IVales, they lived near high 
mountains covered with snow. Du Cange: C6ivel. 

NOBILITY, nobilitas.'] Compriscth all degrees of dignity abo^^ 
a Knight; under whiciv latter term, is included a Baronet; so that a 
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baron is the lowest order of nobility: it is derived from the King, and 
may by him be granted by patent in fee, for life, &c. See title Peers 
of the Realm. 

NOBLi:, An anticnt kind of EngUah money in use in England in 
the time of Edward \]\. Knighton says, the Roxe JSi'oblc was a Rold 
coin current in England about the year 1344. A Noble is now valued 
at 6«. 8d. but we have no peculiar coin of that name. From the treaty 
of peace between ^o/in, Kinj^ Erance, and Ediuard III. J. D. 1360, 
the Noble was valued as equal to two Ermch gold crowns. 

NOCTAN rEH, Bij J^'ight; In the JVtght time.] The name of a wiit 
issuing out of the Chancery and returnable in the King's Bench, 
given by stai. U'tstm. 3. 13 E. \. tt. I. c, 46. By virtue of which sta- 
tute, in case any one having right to approve waste ground, he. doth 
raise and levy a ditch or hedge, and it is thrown down in the ni^^ht- 
timc, and it cannot be known by a verdict of the assise or a jury by 
whom; or if the neighbouring towns will not indict such as are guilty, 
they shall be distrained to make again the hedge or ditch at their own 
costs, and to answer damages. 2 Inst. 476. And the A''octantrr writ 
thereupon is directed to the Sheriff of the county to make inquisition 
relative thereto. On the return of this writ by the Sheriff, that" the 
same is found by inquisition, and that the jury arc ignorant who did 
it, the l eturn being filed in the Crown-office, there goes out a writ of 
inquiry of damages, and a dimringuf to the Sheriff to distrain the cir- 
cumadjacent vills, to repair the hedges and fences so destroyed at 
their own charge, and also to restore the damages, 8cc. See 2 LilL 
Mr. 217. 

The charges for the defence of the several vills must be raised by 
agreement: and if they cannot agree, each vill is to bear their own 
charges, as in case of a suit a jr. inst a hundred, till execution: and then 
the Slat, 27 Eliz. c, 13, bath provided a remedy- 

The writ of jVociantf , by the better opinion, lies for the prostration 
as well of all inclosurcs as those iii»proved out of Commons; but if 
it be not hi the night, this writ will not lie; and there ought to be a 
convenient time (which the Courts is to judge of) before the writ is 
brought for the country to inquire of, and indict the offenders; which 
Coke says should be a year and a day. 2 Innt. 476. See Cro. Cur. 440: 
J Kvh. 545. And if any one of the offenders be indicted, the defen- 
dants must plead it. 8cc. 

The words, ./« the vight'dmcy-Aic so necessary in an indictment of 
burglary, that it hath been adjudged insufficient without it. Cro. Eliz. 
483. See title Ihirglurtu 

NOCTES ET NOCTEM DE FIRMA. In the book Domesday 
we often niecl with Toi nodes de Jirma^ or ^firma tot noctium; which 
is understood of entertainment of meat and d» ink for so many nights; 
for in the time of the Engii. Ji Haxous., time was computed not by days, 
bt>t nights; and so it continued till the reign of King Htn. 1. as ap- 
pears by his laws, c. 66, 76. And hence it is still usual to say a seven- 
night i. e. septcm Xoctes^ for a week; and a fortnight for two weeks, 
i. e. quutuordecim A'octes. 

NODFYRS, or NEDFRI, .SVix.] Sfielman says this word is de- 
rived from the old Saxon neod ob:.eijuium^ and fry^ tgfdsj and signifies 
fires made in honour of the heathen deities. But by others it is said 
to come from the Saxon nehy that is necessary; and was used for the 
necessary fire. 



NOLLE PROSEQUL 



397 



NOLLE PROSEQUI, Is used in the law, where a plaintiff in any 
action will not proceed any further; and may be before or after ver- 
dict, though it is usually before; and it is then stronger against the 
plaintiff than a nonsuit, which is only a default in appearance; but 
this is a voluntary acknowledgment, that he hath no cause of action. 
2 218. 

A KoUe ftrosefjui is an acknowledgment or agreement by the plain- 
tiff, that he ivill not further /^rosecutc his suit as to the whole or a part 
of the cause of action; or where there are several defendants against 
some or one of them; and it is in nature of a retraxit operating as a 
release or perpetual bar. TiiUl, Pract. K, B. cites Cro. Car. 239, 243: 

2 Rol.M. 100: Hard. 153: 3 Co. 58: Cro. Jac. 211. But see Lt(, 
Raym. 599, where there are other defendants. 

On a plea of coverture, &c. If the plaintiff cannot answer it, he 
may enter a J^ToUe firosequi as to the whole cause of action, but the dc- 
lendant in such case is entitled to costs, under atat. 8 Eliz, c. 2. § 2: 

3 T. A*. 51 1. — So if the defendant demur to one of several couni.s of 
a declaration, the plaintiff may enter a A^'o/le firosequi as to that count 
which is demurred to, and proceed to trial upon the other courits. 2 
Salk. 456. Or if judgment be given for him on demurrer, he niay en- 
ter a jVolle firoscifiti as to the issue, and proceed to a writ of enquiry 
on the demurrer. 1 Salk. 219: 2 Salk. 456: I Str. 532, 574. But after 
a demurrer for misjoinder y the plaintiff cannot cure it by entering a 
A'ol/e firosequi. 1 //. BL 108. And after demurrer to a declaration, 
consisting of two counts against two defendants, because one of them 
was not named in the last count, the plaintiff cannot enter a Ao/Zf/jro- 
ficqui on that count, and proceed on ihe other 4 T. R. 360. And the 
court of C. P. refused to allow a defendant to strike out the entry of 
a judgment of A'oUe /irost t/ui^ entered by a plaintiff as to one of the 
counts of the Declaration, aUcr it had been demurred to, 8cc, and 
would not in that stage of the proceedings determine the question of 
cosis respecting such count. 1 Bos. & Pull. 157. 

If there be a dvinurrer to part, and an issue upon otiicr part, and 
The plaintiff prevails upon the demurrer, it was in one case holden, 
that without a Xhllc /srosrt/ui as to the issue, he cannot have a writ of 
enquiry, on the demurrer; because on the trial of the issue, the same 
jury will ascertain the damages for that part which is demurred to. 
i Salk, 219: 12 Mod, 558. But in a subsecpient case, where the decla- 
ration consisted of four counts, to three of which there was a plea of 
fion Gftsum/ifiity and a demurrer to the fourth; and after judgment on 
the demurrer, the plaintiff took out a writ of inquiry and executed it; 
this was movetl to be set aside, there being no J\'ollf /iroscqui on the 
roll; and it was insisted, that the plaintiff ought to take out a venire^ 
as well to try the issue, as to inciuirc of the damages upon the de- 
murrer; srd Ju-r Curiam^ that is, indeed, the court where the issues 
are carried down to trial, before the demurrer is determined, and in 
that case the jury give contingent damages; but here the demurrer 
being determined, and the plaintiff being able to recover all he goes 
for, upon that count, there is no reason why we should force him to 
carry down the record to nisi /irius^ and as to the want of a jVoUp firo- 
ncqiii upon the roll, he may supply that when he comes to enter the 
final judgment; if not, you will have the advantage of it upon a writ 
of error. The judgment upon the inqrirv must stand. I Sera. .532: 8 
Mod, 108. 
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In trrs/iasn or other action for a wrongs against several defendant.^, 
ihc plaintiff may, at any time before final judgment enter a AW/r pro- 
atujui ns to one defendant, and proceed against the others: Hob. 70: 
Cro, Car, 239. 243: 2 JioL Mr, 100. 2 55, 6, 7: 3 Sulk\ 244,5: 

I /rV/.v. 306: so in aRsum/mi^ or other action upon ro/z/rwrf, against se- 
veral defendants, one of whom pleads biinkruptcy, or other matter in 
his personal discharge, the plaintiff may enter u-jVoUc firost f/ui as to 
hint, and proceed against the other defendants. 1 HV/.y. 89. But a AW/r 
Jiroxciiui cannot be entered as to one defendant, after final judgment 
against the others. 2 Salk. 45 5. And it seems that in asKum/tfiif^ or 
other action upon contract, against several defendants, the plaintiff 
crfhnot enter a A'olle ftrose(fui as to one, unless it be for some matter 
operating in his ficrnonal discharge, without releasing the others. 1 
WHh. 89 See TiiliVa Pract, K, H. 

A plaintiff comes by his attorney hie in curiam ^ fatetur ne itUeriun 
Xollf prosequi; M'hcrcu|X)n judgment was given that the defendant 
fut ti'nic dir^ and no amercement upon the plaintiff; this was held er- 
roneous; for the plainiifl' ought also to be emerccd. 8 Re/t. 58. But 
later determinations have settled that in entering a AoUe proneqw 
ihe plaintifT ikced not be cmerced pro falao clamore^ but it is suflicient 
that the defendant be put without day. 1 Stra. 574. 

Wiicrc there are two defendants, and one pleads not guilty, and 
the other another plea; if on demurrer, there is judgment for the 
plaintiff against one on the demurrer, and a A'olle prosequi for the other 
iherc it ought to be vat /lirir die^ or it is ill, and the entry of quod eat 
sine die is a discharge to the defendant. Cro, Jac. 439: Hod, 180. 

In trespass against two, one pleaded not guilty, the other justified; 
and both issues being found for the plainiifl', and several damages and 
joint costs assessed; the plaintiff then entered a A'ollr prosequi against 
one, and took judgment against the other for damages found against 
him, and the costs; upon \> hich it w as insisted on for error, that the en- 
try for a .Voile pro:^c<f'ui before judgment as to one, is a release to him, 
and quahi a release to both; Cur. it is not an absolute release, but 
as it were an agreement that the plaintiff will not proceed against the 
one; and as to him it is a bar, but he may proceed against the other; 
and where they sever by pleas, there may be proceedings against one, 
and a Xolle proneoui against the oilier. Cro, Car. 239, 243; 2 
220. It has been held, in trespass against three defendants; if a AoUe 
prosequi were entered against two, btfore judgnient against any of 
them, it had. not amounted to a release to them all; only to a waiver 
of suit: and the three defendants cannot join in a writ of error; for 
those against whom the Ao//<* prosequi is entered are not damnified. 
Jcnk. Cent. 309. 

The King may, by his attorney general, enter a JVolle prosequi on 
an information; but it siiall not stop the proceedings of the informer, 
1 Lron. I 19. But the clerk of the Crown cannot enter ajYu/le prosequi 
on an indictment, without leave of tlic attorney general. Ld. Faum. 
721. And if an informer cause a .Voile prosequi to be entered, the 
defendant shall have costs, Sec. by 4 4?" 5 W. iS M. c. 18. See 
title Cost.^. 

Where, in an action against several defendants, the jury by mistake 
have assessed several damages, the plaintiff may cure it by entering 
a jVollc prosequi as to one of the defendants and taking judgment 
gainst the others. 1 1 Co. 5: Cro. Car. 239, 243: Cart/t. 19. 
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Where there are several defendants, and they s^vcr in pica where- 
upon issue is joined, the plainiift' may enter a JVolle /irosd/ui as to one 
defendant at any time before the record is sent down to be tried at 
7usi firius. 2 Hoi. Ab. 100: ^ulk. 457. — See title Xonsuit, 

NOMKNCLATOR, One who opens the etymologies of names, 
interpreted TtwaaurariuH. S/ielmun: CoxvcU, 

NOMINATION, nujuinmio.] Is the power (by virtue of some 
manor or otherwise) of appointinj; a clerk to a patron of a benefice, 
by him to be presented to the Ordinary. The right of Nomination a 
man may hi.ve by deed; and in such case, if the patron refuse to pre- 
sent the nominee, or presents another, he may Iirinij a <jnurc im/irdii; 
for he who is to present, is only an instrument to him who nominates; 
and the person who lialh the Noi.iination is in efl'ect the patron of tho 
church. Ploxvd. 529: Moor 47. A nominator must appoint his cierk 
within six months after avoidance; if he doth not, and the patron 
presents his clerk before the bishop hath taken any benefit of the 
lapse, he is oblii^ed to admit that cierk. But w here one hath the No- 
mination, and another the prescnuuion, if llie rij^ht of presentation 
sliould afterwards come lo tlie Kin^-, it is said he w ho l>ath tlie No- 
inin;.tion will be entitled to the presentation also; because the King 
who should present cannot be subservient to the nominator, beinjj 
contrary to his dignity. Hughns's Par.t. Larj 76, 77. Right of Nomi- 
nation may be forfeited to the Crown as well as presentation; where 
ttc nominator corruptly ajijrecs to nominate, witliin the statute of Si- 
morrh £tc. See title Adv^nvsov, 

NOMINA VILLARUM. />/«•. II. in the 9th of his reign, seiu 
his leitcvs to every Sheriff in J'lfii^/anc/y requiring an exact account 
and rclu! n into the Exchequer of the names of all the viilai^es, and 
possessors thereof in every county, which bcini^ done accordingly, 
the returns of the Sheriffs all joined arc called jYominavii/annn^ still 
renii ining in the Kxchefiuer, Anno 9 Kd. 2. 

NOMINK P(KNyE, A penally incurred for not paying rent, b'c. 
at the day appointed by the lease or agreement for payment thereof- 
2 Lil. 221. If rent is reserved, and there is a JVowine fiarnce on the 
non-payment of it, and the rent be behind and unpaid, there must 
be an actual demand thereof made, before the grantee of the rent 
can distrain for it ; the .Vorntnt^ fianx being of the same nature as the 
rent, and issuing out of the land oTlt of w hich the rent doth issue. Hob. 
82, And where a rent charge was granted for years, with u 

.Vomine /itrntt and clause of distress, if it was not paid on the day; 
on the rent's being behind, and ti c term expired, the Court was 
moved that the grantee might distrain for the Aom/z/c jitenx; but it 
was held that he could not, because the Xomine pxna depended on 
the rent, and the distress was gone foj- that, and by consequence for 
the other. 2 Xclx, Jbr, 1 182. See aUit. 8 Ann. c. 14. 

When any sum Xoininf /,otna is to be forfeited for non-payment of 
the rent at the time, Sec. the demimd of the rent ought to be precisely 
at the day, in respect of the penalty; and debt will not lie on a Xo- 
mine iictnx^ without a demand. 7 Rt^p, 28: Cro. KHz. 383: Stult 4. If 
there is a Xomine /tccna of such a sum for every day after rent be- 
comes due, it has been a question whether there must be a de mand 
for every day*s Xomine fiane^ or one demand for many days. And by 
the better opinion it hath been holden, that for every day there ought 
to be a demand; and that one will not be sufficient for the whole; but 
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where a jVomine /io-n£ of forty shillings was limited quoUbet die firox- 
into the feast-day on which the rent ought to be paid, it was adjudged, 
that there was but one forty shillings forfeited, because the word 
firoximo naist relate to the veiy next day following the rent day; so 
likewise when the rent became due and unpaid at the next rent day 
after that, and so on. ralm. 207: 2 ^Ttln. 1 182. An assignee is chargea- 
ble \\ith u A ontifie fi<rn€ incurred after the assignment, but not before. 
Moor 357: 2 Lit. Jbr. 221, Though forfeiture is mentioned to be 
.Yomine fivntey or not paying of a collateral sum, it is no JSTomine Jxctne^ 
if it be not of a rent. Lia-w* \ 156. See this Dictionary, title DUireiB 
111. 

NON-AHILITY, is an exception taken against the plaintifl* in a 
cause, upon some just ground, why he cannot commence any suit in 
law; as /iramumrr^ outlawry, excommunication, iJ^c, F. A". B. 35, 65. 
See titles Dinability; Jbntrment, 

NON^ ET DECI\L£, Payments made to the church by those 
who were tenants of church farms; where A'o»n<r was a rent or duty 
for things belonging to husbandry, and Decima were claimed in right 
of the church, l ormerly u iiiuth part of moveable goods was paid to 
the clergy on the death of persons in their parish, which was called 
A'Gf2ap'ujn<, and claimed on pretence of being distributed to pious 
uses. Dloimt. 

NON-AGE, In general understanding, is all the time of a person's 
being uitdcr age of 21: and in a special sense, where one is under 14 
-as to u.arriage, '<Sc» Sec titles ^/^'f; Infant. 

NON ASSUMPSIT. The general issue in an action Jssumfmiy 
whereby a man denies that he made any promise. Sec titles Is9uc; 
F leading » 

NoN Assumpsit infra sex annos. Where a defendant by virtue 
of ihe statute of limitations, stat. 21 Jac, \. c, 16, pleads that he did 
not undtrtakt- or /ircmise "wifhin 6 ytarn before tlie commencement 
of the action; as a plea of ccfio iion uccrevit infra sex aunoji is pleaded 
by virtue of the same statute. This last pica is proper where the 
cuuHv of action docs not accrue, at the time of the promise made, as 
in tlic c:.sc of a Note, payable iX some time specihcd, but subsequent 
tc the dale. See title Limitaficri of mictions, 

NON-CLAIM, Is an omission or neglect of one that claims not 
within the time limited by law, as within a year and a day where a 
continual claim ought to be mude, or in 5 years afici a fine levied, 
Sec. by which a man may be barred of his right of entry. Sec a/a/v, 4 
H. 7. r. 24: 32 H. 8. c. 33: and this Dictionary, titles Claim; Entry; 
JJ?iii(alioJi of .icfiotiD, 

NON COMPOS MENTIS, One not of soimd mind, memory, and 
understanding: See this Dictionary, title Tdiota and Lunaiirks, 

NON-CON rOR MISTS, Persons nor cotifornung to the rites and 
( crcmonics of the Church of England as by law established. The 
stata. I Eliz, c. 2: 13Sc 14 Car. 2. c. 4, were made for the uniformity 
of C'ommon Prayer and service in the church; but see stat, 10 Jnn, 
c, 2, under lillc Disscnter.s. Non-conformists to be punished by im- 
prisonment, and to submit in three months, or to abjure the realm; 
and keeping a Non-conformist in the house after notice, subjetted 
the offender to the penalty of 10/. a month, -Siaf, 35 Eliz. c, I. 
Penalties on bcifjg nt rf.tp fTui'^l'^s -Sfaf, 2? Car. 2. c 1. See lurlhrr 
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this Dictionary, title Disseriters, In addition to what is said there, the 
Ibllowing deserves the notice of the Student: 

Toleration of the Episcopal communion in Scoilandy stat, 10 Ann^ c. 
7. Episcopal meeting-houses in Hcotlarid^ to be registered; and a pe- 
nalty imposed on unqualified ministers officiating in Hcotland. Star. 
19 Geo. 2. c. 38. Episcopal ministers in Scotland to be ordained by a 
bishop of Ent^land or Ireland. lb. 8c stat. 2 I. Geo, 2. c. 34. Peers and 
others present at unlawful meeting-houses in Scotland^ dis(iualified 
IVom voting. Stat, 19 Geo. 2. c, 38. A form of affirmation to be taken 
instead of an oath by the members of the Unitizs frafrum; and privi- 
leges granted to the members thereof who should settle in Jnierica, 
Stat, 22 Geo. 2. c. 30. 

This seems the properest place to notice those statutes which arc 
usually known by the name of the Corfioration Act and Test Act: as 
to the true policy or propriety of which any discussion is not here by 
any means called for. 

By the CouroRATio>f Act, stat, 13 Car. 2, st. 2. c, 1, No person 
can be legally elected to any office relating to the government of any 
city or corporation, unless, within one year before, he has received 
the sacrament of the Lord's Supper, according to the rites of the 
church of Evt^land; and he is also enjoined to take the oaths of alle- 
giance and supremacy at the same lime that he takes the oath of of- 
fice, or, in default of either of these requisites, such election shall be 
void. By stat, 5 Geo, I.e. 6, however, no person shall be removed 
from a corporate office to which he has been duly elected, or other- 
wise prosecuted for his omission to take the sacrament, nor incur any 
incapacity or penalty, unless such person be so removed or the pro- 
secution commenced within six months after his being elected into the 
office. See title N onjurors. 

By the Test Act, stat, 25 C/i. 2. c, 2, all officers civil and military, 
and persons having places of trust under his Majesty in England^ 
IValesy Berwick^ Jersey^ or Guernsey^ or in the navy, are directed to 
take the oath, and make the declaration against transubslantiation in 
the Court of King's Bench or Chancery, the next term, or at the next 
quarter sessions; or by substitutes within six months after their ad- 
mission; and also within the same time to receive the saci*ament ol 
the Lord's Supper, according to the usage of the Church of ^w.^/a^it/, 
in some public church immediately after divine service and sermon; 
and to deliver into Court a certificate thereof signed l)y the minister 
and churchwarden; and also to prove the same by two credible wit- 
nesses; upon forfeiture of 500/. and disability to hold the office. Se^r 
also particularly 1 Geo. 1. st, 2. c, 13. § 22; h 9. Geo. 2. c. 26. 

It is to be observed, that the Toleration Act-, stat, 1 W. tJf M, I; 
c, 18. (see title Dis.ienters)j though it exempt-s Dissenters and others 
from certain penalties, docs not dispense either with the Test or Cor- 
poration Acts as far as they impose the obligation of receiving the sa- 
crament on persons serving in offices or corporations. See further as 
connected with this subject, title Fafusts, 

NON DAMNIITCATUS, A plea to an action of debt upon bond, 
with condition to save the plainiift" harmless. 2 Lil, Abr, 224. 

NON DECIMANDO, A custom or prescription, De jVon Dcci- 
mando is to be disrhargcd of all tithes, S<<:. See Modyf$ Denmandt; 
Tithes. 

Vol.. IV. !. 
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NGN DISTRINGENDO, A writ 7toe to distrain, used in divers 
rases. Table of J^rg. of irrita. 

NONLS, 7/o/?<r.] So called from their beginning the ninth day be- 
tore the Idex. Tlie seventh day of Afarchy May^ July^ and October; 
and the filih day of all the other months. By the Roman account the 
.Yones in the aforementioned months are the six days next following 
the first day, or the caU-ndii and of others the four days next after 
the first, according to these verses, 

Sex Nonas, Mains, October, Julius, k Mars, 
Quatuor at reU<juiy &c. 

Though the last of these days is properly called jVoncs; for the 
others are reckoned backwards as distant from them) and accounted 
the third, fourth, or fifth Xonen. See Ides. 

NON CULPABILIS; See jVot guilty. 

NON EST FACTUM, The general issue, in an action on bond 
or other deed, whereby the defendant denies that to be hia deed whereon 
he is impleaded. Broke. In every case where a bond is void, the de- 
fendant may plead .Von cnt factum. But when a bond is voidable only, 
he must shew the special matter, and conclude judgment. Si actio, 
8cc. 2 Lil. 226. 

None but the party, his heirs, executors, &c. can plead J^on est 
factum. Lutiv. 662, For a stranger to the deed cannot plead a special 
A^on eat factxim; but must say, nothing passed by the deed. 1 Rol. 
188. See Com. Dig. title Pleading; and this Dictionary, titles Bond; 
Deed; Pleading. 

NON EST INVENTUS, The Sheriff's return to a writ, when the 
defendant is not to be found in his bailiwick. And there is a return 
that the plaintiff non invenit ftlegiumy on original writs. She/i» Efnt. 
1 129. 

NONFEASANCE, An offence of omission of what ought to be 
done; as in not coming to church, Sec. which need not be alleged in 
any certain place; for generally speaking it is not committed any 
where. But Nonfeasance will not make a man a trespasser, &c. Hob. 
351: 8 Rcfi. 146. 

NON IMPLACITANDO ALIQUEM DE LIBERO TENE- 
MENTO SINE BREVI, A writ to prohibit bailiffs, Sec. from dis- 
t reining or im/iieading any man touching his freehold, without the 
King's writ. Beg, Orig. 171. 

NON IN TROMITTENDO, QUANDO BREVE PR.^CIPE 
IN CAPITE SUBDOLE IMPETRATUR: Was a writ directed 
to the justices of the Bench, or in Eyre, commanding them not to 
give one, who had under colour of entitling the King to land. Sec. as 
holding of him in cafiite, deceitfully obtained the writ called Pracifie 
in cafnte, any benefit thereof, but to put him to his writ of right. Beg. 
Orig, 4. This writ having dependence on the court of Wards, since 
taken away, is now disused. 

NONJURORS, Persons who refuse to take the oaths to Govern- 
ment, w ho arc liable to certain penalties; and those who deny that 
oaths are unlawful are for a third offence to abjure the realm, by stat. 
13 t?* 14 Car, 2. c. 1. — Parsons, viciirs, Sec. are to take the oaths, and 
give their assent to the declaration, ntat, 13^14 Cur. 2. c, 4, or they 
shall not preach, under the penalty of forty pounds. Sec. Stat, 17 Car. 
2. c. 2. — Ecclesiastical persons not taking the oaths on the Revolu- 
tion, were rendered incapable to hold their livings: but the King was 
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empowered to grant sucli of the nonjuring clergy as he thought fit, 
not above twelve, an allowance out of their ecclesiastical benefices 
for their subsistence, not exceeding a third part, Stat. 1 ir, is" AL 
sess, 1. f. 8. Persons refusing the oaths, shall incur, forfeit, and suf- 
fer the penalties inflicted on Popish recusants, and the Court of Ex- 
chequer may issue out process against their lands, Sec. Siai, 7 t3* 8 
3. c, 27. See title jVon-can/ornuats; Oaths; Ditisaiters; Pa/tiatSf 

&c. 

BlackstGiic enumerates among the contempts lo the King's title, 
ihe refusing or neglecting to take the oaths appointed by the statutes 
for the better securing the Govcnmicnt, and yet acting in a public 
office, place of trust, or other capacity for which the said oaths are 
required to be taken, viz. ihose of aUe(^iancr^ su/irtmacyy and adjura- 
tion, which must be taken within six calendar months after admission* 
The penalties for this contempt, inflicted by stat, 1 Geo. 1, st. 2. c. 
1 3, are very little if any thing short of those of a firanuoiire; being 
an incapacity to hold the said offices, or any other; to prosecute any 
suit; to be guardian or executor; to take any legacy or deed of gift; 
and to vole at any election for members of parliament; and after con- 
viction, the otTcnder shall also forfeit 500/. to him or them that will 
sue for the same. Members on the foundation in any college of the 
two Universities, who by this statute arc bound to take the oaths, 
must also register a certificate thereof in the college register within 
one month after: otherwise if the electors do not remove him and 
elect another within 12 months, or after, the King may nominate a 
person to succeed him, by his great seal or sign manual. Besides 
thus taking the oaths for offices, any two justices of the peace may 
by the same statute summon and tender the oaths to any person whom 
they shall suspect to be disalVecied; and every person refusing the 
same, w ho is properly called a .Yojijuror, shall be adjudged a Popish 
recusant convict, and subjected to the same penalties as such recu- 
sants; which in the end may amount to the alternative of abjuring the 
realm, or suffering death as a felon. 4 Comm. c. 9. /i, 123. 4. But by 
star, 51 Cr'i o. 3. f. 32. § 18, no person shall be summoned to lake the 
oath of aufircmacvj or be prosecuted for not obeying such summons. 
This act was made expressly for the relief of the Roman Catholics, 
but does not appear to extend to repeal the provisions of slat. 1 Geo. 
1. c. 13: us to ihe oaths of allegiance and abjuration^ as suggested by 
IVIr. Chrisfian in his note on 4 Comm. c. 8. /i, 1 16. 

NON MLRCHANDIZANDO VICTUALIA, An antient wrii 
to justices of assise, to inquire whether the magistrates of such a 
town do sell victuals in gross, or by retail, during the time of their 
being in office, which is contrary to an obsolete statute; and to punish 
them if they do. Jit,!^. Orig. 184. 

NON MOLESTANDO, A writ that lies for a person who is mo- 
iested contrary to the King's protection granted him. Reg, of IVrittty 
184. 

NON OBSTANTE, jYotiuithstandinsJ] Was a clause heretofore 
frequent in statutes and letters patent, and was a licence from the 
King to do a thing which at the common law might be lawfully done; 
but which being restrained by act of parliament, could not be done 
without such licence, faugh. 347: Floivd. 501. But this doctrine of 
A^on obsta7ite'Sf which sets the prerogative above the laws was effec- 
tually demolished by the Bill of Rights at the Revolution, and abdi- 
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catcd at fVestminscer-HaU when King James abtlicated the kingdom. 
I. Cowm. 342. Sec this Dictionaiy, titles Kingt V. 3; Grant of thr 
King; Pardon; Mori main, 

NON OMITTAS, A writ directed to the Sheriff^ where the bailiff" 
of a liberty or franchise who hath the return of writs refuses orneg- 
Iccts to serve a process, for the Sheriff to enter into the franchise 
and execute the King's process himself, or by his officer. Before this 
writ is granted, the Sheriff ought to return, that he hath sent to the 
bailifl", and that he hath not ser\ed the writ; but for dispatch, the 
usual practice is to send a JV'on oinittas with a ca/iias or latitat. h\ A*. 
U. 68, 74: 2 Inat, 453. If a Sheriff' retunii that he sent the process to 
the bailifl of a liberty, who hath given him no answer; a JVonomittas 
shall be awarded to the Sheriti". And if he returns that he sent the 
process to such bailiff, who hath returned a cc/ii cor/tus^ or such like 
■matter; and the bailiff bring not in the body, or money, IsTc, at the day, 
the bailiff shall be amerced, and a writ issue to the Sheriff to distrain 
the bailiff to bring in the body. 2 Hawk, P, C. 

Writs of cff///«i- Htlat^atum^ and of f/uo mimiH onioi the Exchequer, 
and it is said all writs whatsoever at the King's suit, are of the same 
cfiect as a Xon omiKa.s; and the Sheriff may by virtue of them enter 
into a liberty and execute them. 2 JAl. Jbr. 229. The Reg, of IVritt 
mentions three sorts of this writ, given to prevent liberties being pri- 
vileged to hinder or delay the general execution of justice; and the 
clause of the Aon omittaH is, quod non omiltas, firofiter alif/uam liber- 
tatcm (viz, such liberty to which the Sheriff hath made a mandavi 
ballivOy qui nullum dedif rcKponsum) quia in earn ingrediaris i:f capias 
A. B. Si, istc. 

NON PLEVIN, non filn<ina.'] Is defined to be defalta fiost defalk 
tarn; and in Hrng/iam J\fag7ia, cafi. 8, it is said, that the defendant is 
to replevy his lands seised by the King within fifteen days; and if he 
neglects, then, at the instance of the phiintiff, at the next court-day, 
he shall lose his seisin, sicut /icr drfaltavi post dcfaltam. But by sta- 
tute 9 Ed. 3. c. 2. it was enacted, that none should lose his land, be- 
cause of non /ilcvinj i. e. where the land was not replevied in due 
time. 

NON PONENDIS IN ASSISIS ET JURATIS. A writ granted 
for freeing and discharging persons from serving on assises and ju- 
lics; and when one hath a charter of exemption, he may sue the She- 
riff for returning him. This writ is founded on the stata. West, 2, 13 

E. 1. I. c. 38: and Jrticuli super C/iartas, 28 jK. 1. sf. 3. c. 9. See 

F. a: B. 165: 2 Inst. 127, 447. 

NON PROCEDENDO AD ASSISAM REGE INCONSUL- 
TO. A writ to stop tlie trial of a cause appertaining to one who is in 
the King's service, &c. until the King's pleasure be farther known. 
Reg. Orig. 220. 

NON PROS or Nox PRosEqui ruR; See titles AMf Prosequi^ 

JVoTisuit. 

NON-RESIDENCE, The absence of spiritual persons from their 
benefices. See Residence. 

NON RESIDENT! A PRO CLERICUS REGIS, A writ direct- 
ed to the bishop, charging him not to molest a clerk, employed in the 
King's service, by reason of his jVon-residence; in whiclx case he is to 
be discharged. Reg. Orig. 58. 
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NON SANE MEMORY, A^'on sana Memorix.^ bee liilc Mot^t 
and Lunaticks. 

NONSENSE. Where a matter set forth is graitimatically right, but 
absurd in the sense and unintelligiblci some words cannot be rejected 
to make sense of the rest, but must be taken as they are; for there 
is nothing so absurd but what by rejecting may be made sense; but 
-where the matter is nonsense by being contradictory and repugnant 
to somewhat precedent, there the precedent matter which is sense 
shall not be defeated by the repugnancy which follows, but that which 
is contradictory shall be rejecicd. As in ejectment where the decla- 
ration is of a demise the 2d of Jaimarxj^ and that the defendant fwntcoy 
to wit, on the 1st of Jiniuarijy ejected him; here the scilicet may be re- 
jected, as being expressly contrary to the fiosttea and the precedent 
matter; fier Holf, Ch. J. I Salk. 324. But /ler PoivclyJ. Words unne- 
cessary might in construction be omitted or rejected, though they 
are not repugnant or contradictory; but in ceteris omnibus agreed witlj 
the Ch. J. See titles Mi.-itakr; ^mendmrnt. 

NON SOLVENDO PECUNIAM, ad quAM clf.ricus mulc- 
TATUR PRO NOV REsiDENTiA. A wiit prohibiting an Ordinary to 
take a pecuniary mulct, imposed on a clerk of the King's for non- 
rcsidence. Jieg. of IVritsyJol. 59. 

NONSUIT. 

NoN EST PROSEcuTus.] A Rcnuuciation of a suit by the plaintif}' 
or demandant, most commonly upon the discovery of some error or 
defect, when the matter is so far proceeded in that the Jury is ready 
to deliver their verdict. The civilians term it Litis renunciationem, 

Coivctl. 

If the plaintiff in an action neglects to deliver a declaration for two 
terms after the defendant appears, or is guilty of other delays or de- 
faults against the rules of law, in any subsequent stage of the action, 
he is adjudged not to follow or pursue his remedy as he ought to do; 
and thereupon a jYonsuit or jVon ^iroticquitur is entered; and he is 
said to be non ftrossed. And for thus deserting his complaint, after 
making a false claim (/i»*o /also clamore «wo), he shall not only pay 
costs to the defendant, but is liable to be amerced to the King. A 
Nonsuit differs from a Rrtraxit^ in that the former is negative, and 
the latter positive. The Nonsuit is a mere default and neglect of the 
plaintiff, and therefore he is allowed to begin his suit again upon 
payment of costs: but a Retraxit is an open and voluntary renuncia- 
tion of his suit in Court, and by this he for ever loses his action, r. 
Comm. c. 20. fi. 295, 6. 

Before the Jury gave their verdict on a trial, it was formerly usual 
to call or demand the plaintiff, in order to answer the amercement, 
to which by the old law he was liable, in case he failed in his suit. 5 
Comm. 376. And it is now usual to call him, whenever he is unable 
to make out his case, either by reason of his not adducing any evi- 
dence in support of it, or any evidence arising in the proper county. 
The cases in which it is necessary that the evidence should arise in 
a particular county, are cither where the action is in itself local, oi 
made so by act of parliament, as in action upon penal statutes, c^c. oi 
where upon a motion to change or retain the venue, the plaintiff un- 
dertakes to give material evidence in the county •where the action was 
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brought. 2 Black. Refu 1039. See titles Action; Venuf. And there is 
this advantage attending a Nonsuit; that, as is already hinted, the 
plaintiff, though he pays costs, may afterwards bring another action 
for llie same cause; which he cannot do, after a verdict against him. 
Tidd'H Pract, K, D. 

I. Who may be .Yonhuit; in ivhat action^ and at ivhat time^ there 
jnmj be a J^^onsuit, 
II, Hotvfar the JVbnsuit of one shall be the A^onsuit of another; 
and how far a Xonsuit for part of the thing in demand shall 
be a J^'onsuif for the whole, 
in. Of the effect of a .Yonnuit; and of its being a temporary bar, 
IV. Of judgments as in case of a A'onsuit. 

I. It is agreed, that the King, being in supposition of law always 
present in Court, cannot be Nonsuit in any information or action 
wherein he is sole plaintiff; but it is held, that any informer gui tan, 
or plaintiff in a popular action, may be Nonsuit, as well in respect of 
the King as of himself Bro» Xonsuity 68: Co. Lit, 139, A; 2 Roll. 
Abr. 131. 

If an infant bring an assise by guardian, although the infant disa- 
vow the suit in proper person, yet no Nonsuit shall be awarded. 39 
Ms, pi. \ : 2 Roll, Mr. 1 30. 

Where an executor need not name himself executor, he shall pay 
costs upon a Nonsuit, and the naming himself executor shall not ex- 
empt him from it. 6 Mod. 181. See title Executor, VI. 2, 

If an attorney of the Common Pleas sues an action there, he shall 
not be demanded, because he is supposed always present aiding the 
Court. 2 //. 6. 41. b: \ Roll, Mr. 581. 'Sed (jiu as to this doctrine? In 
many cases it is the interest of the plaintifl' to be Nonsuit, instead of 
having a verdict against him, as he may bring a new action, wherein, 
if properly advised and pursued, he may recover. J, M, 

A person may be Nonsuit in a writ of error. 2 Roll, Mr, 130: I 
255. So in a writ of false judgment. 20 H, 6. 18. b: 2 Roll, Mr, 
130. S, C, 

One cannot be Nonsuit in an action in which he is not an actor or 
demandant; and though he afterwards becomes an actor, yet not be- 
ing originally so, he caimct be Nonsuit; as an avowant: so of gar- 
nishees who become actors, but were not so originally. 32 Ed, 4, 10. 

So if a person outlawed hath a charter of pardon, and sues a scire 
facias against the partVi though hereby he is an actor, yet he cannot 
be Nonsuit. 2 Roll, Mr. 1 30. 

So if a man traverse an office he cannot be Nonsuit, though he is 
an actor, for he hath no origuial pending against the King. 2 Roll, 
.4br. 130: Dyer 141.///. 17. where it is made a yuare. 

But in a petition of right against the King, the plaintiff may be 
Nonsuit. 1 I //. 4. 52: 2 Roll. Mr, 130. 

So in an audita (juereldi to avoid a statute, the plaintiff may be Non- 
suit, for he is plaintiff' in this action. 47 Ed. 3. 5. b. 

If to two nihiif: returned to a scire facias on a charter of pardon, the 
plaintiff does not api)ear, he shall be Nonsuit; for the staliKc ordains, 
that upon his appearing he ought to count against the defendant. 45 
Ed, 3. 16. 

At the common law, upon every continuance, or day given over 
before judgment, the plaintiff was demandablc, and upon his non-ap- 
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pearance might have been Nonsuit. Co. Liu 139. b. That if at com- 
mon law he did not like the damages given by the jury, he might be 
Nonsuit. See 5 Mod, 208. 

But now by elat. 2 Hen, 4. ca/i, 7, it is enacted in the words follow- 
ing: *' Whereas, upon verdict found before any Justice in assise of 
novel disseisin mort d'anccatot^ or any other action whatsoever, the 
parties before this time have been adjourned upon diflkulty in law, 
upon the matter so found; it is ordained and established, that if the 
verdict pass against the plaintiff", the same plainiift* shall not be non- 
suited." 

Notwithstanding this statute, it hath been held, that the plaintiflf 
may be nonsuited after a special verdict, or after a demurrer and ar- 
gument thereon. Co. Lii, 139: 2 Jon, 1: 2 Roll, Abr, 131-2: 3 Leon* 
28: and see 2 Havjk. P, C, c, 23. § 95. 

If there be a judgment to account, and auditors assigned, and there- 
upon a ca/iias ad cojn/iutandiait^ the plaintiff' cannot be nonsuited on the 
original, because the original is determined, by the judgment to ac- 
count. 2 Roll. Abr, 131. See Co. Lit, 1 39. b, 

A Nonsuit can only be at the instance of the defendant; and there- 
fore where the cause at nisi firius was called on, and jury swom, but 
no counsel, attornies, parties, or witnesses appeared on either side, 
the judge held, that the only way was to discharge the jury; for no- 
body has a right to demand the plaintiff, but the defendant, and the 
defendant not demanding him, the Judge could not order him to be 
called. 1 6Vr<2. 267: see also 2 Stra, 1117. 

The plaintiff in no case is compellable to be nonsuited after he has 
appeared; 2 7Vrm Rcfi, K, B. 275. and therefore, if he insist upon 
the matter being left to a jury, they must give in their verdict, which 
is general or special. If it be for the plaintiff, or for the defendant in 
re/ilnnriy the juiy should regularly assess the damages; but when the 
plaintiff is nonsuited on the trial of an issue, he cannot have contingenr 
damages assessed for him on a demurrer. I 6Vr«. 507. Though when 
the plaintiff in re/ile^'in is nonsidted^ the jury may assess damages for 
the defendant. Comb, 11:5 Mod. 76: and see Tidd's Pracl. K. B. — 
The Court will not give judgment as in case of a Nonsuit in Reple- 
vin under slat. 14 G. 2. c. 17. 3 Term Reft, K. B. 661. 

II. In real or mixt actions, the Nonsuit of one demandant is not 
the Nonsuit of both; but he who makes default shall be summoned 
and severed; hut regularly, in personal actions, the Nonsuit of one 
is the Nonsuit of both. Co. Lit. 139: 2 Inst. 563: and vide 2 RoL Abr. 
132, several cases to this purpose. 

But in personal actions brought by executors, there shall be sum- 
mons and severance, because the best measure shall be taken for the 
benefit of the dead; and so it is in action of trespass, as executors foa 
goods taken out of then* own possession. Like law in account, as ex- 
ecutors by the receipt of their own hands. Co, Lit. 139. a. See title 
Executors. VI. 2. 

In an audifd qnereld concerning the personalty, the Nonsuit of the 
one is not the Nonsuit of the other; because it goeth by way of dis- 
charge, and freeing themselves, therefore the default of the one shall 
not hurl the other. Co. lAt, 139. In an audita tjuereld^ scire faciasyat- 
*aintj the Nonsuit of one shall not prejudice the other. 6 Co. 26. 

Tn a (/ttid juris rlamiif, the Nonsuit of iI^p one the Nonsuit of 
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both; because the lenant cannot attorn according to the grant. Co. Lit. 
139. a. 

An appeal a}i;anist divers, whether they plead the same or several 
issues, it hath been adjudged, that a Nonsuit against one, at the trial 
of any one of the issues, is a Nonsuit as to all, because a Nonsuit ope- 
rates as a release of tlic whole. Cro. Eliz. 460. ///. 6: Dyer 120: 2 Roll. 
Jibr. 133: I 6V</. 378. 

A latitat was sued out against four defendants in trespass, the plain- 
tifl' was Nonsuit for want of a declaration, and the defendant's attor- 
ney entered four Nonsuits against him; and it was held to be irregu- 
lar, because the trespass is joint; und though the plaintiff may count 
severally against the defendants, yet it remains joint till severed by 
the count. 2 .S'a/A-. 433. There is a Nonsuit before appcaraiice at the 
return of the writ, or after appearance at some clay of continuance. 
Co. Lit, 138. A. 

In an action against ^nrral defendants, the plaintiff must be non- 
suited as to all, or to none of them: and therefore, if one of two de- 
fendants suffer judgment by default, and the other go to trial, the 
plaintiff cannot be nonsuited as to him; but such defendant must have 
a verdict, if the plaintiff fail to make out his case. 3 Term Hefi. 662. 

It is laid down as a general rule, that a Nonsuit for part is a Non- 
suit for the whole; but it hath been held, that if a defendant plead to 
one part, and thereupon issue is joined, and demur to the other, the 
plaintiff* may be Nonsuit as to one part, and proceed for the other. 2 
Lt'OJi, 177: Hob, 180. 

If in debt the defendant acknowledges the action as to part, and 
joins issue as to the residue, and the plaintiff hath judgment for that 
which is confessed; but there is a ceaaet execudo^ by reason of the 
damages to be assessed by the jury; if the plaintiff be nonsuited in 
this issue, this shall be a Nonsuit, for the damages to be given, be- 
cause that he had judgment. 2 KoH. Abr, 134, 

If in trover the defendant pleads, that as to some of the goods they 
were fixed to his freehold, as to others that he had them of the gift 
of the plaintiff*, and as to the rest not guilty: and as to the first, the 
plaintiff enters non vult ultrrius /iro-sefjui; this amounts only to a re- 
traxit, and is no Nonsuit, so as to bar the plaintiff' from proceeding 
on the other parts of the plea, on the rule, that a Nonsuit lor partis a 
Nonsuit for the whole. 2 Leo?:. 177. 

III. A Nonsuit, as hath been observed, is regularly no peremp- 
tory bar; but the plaintiff may^ notwithstanding commence any new- 
action of the same or like nature: but this general rule hath the fol- 
lowing exceptions: 

1. It is peremptory in a (/nare im/iedit; and in that action a discon- 
tinuance is also peremptory; and the reason is, for that the defendant 
had, by judgment of the Court, a writ to the bishop; and the incum- 
bent, that Cometh in by that writ, shall never be removed; which is a 
flat bar to that presentation. 

2. Nonsuit in an appeal of murder, rape, robbery, Sec. after appear- 
ance, is peremptory, ai^d this in favortm x-itx; but the Nonsuit of the 
plaintiff' in an appeal is not such an acquittal, on which the defendant 
shall recover damages against the abettors, by stat, Wmtvu 2. 13 K» 
\.Ht, I.e. 12; unless after the Nonsuit, he weiv arraigned at th^* 
King's 55uit, and acquitted. 
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3. So if the plaintiff, in an appeal of maihem, be Nonsuit after ap- 
pearance, it is peremptory; for tUe words therein are fclon'ue maihc- 
viavif» 

4. A Nonsuit after appearance is also peremptory in a writ of na- 
tivo habendoy and the Nonsuit of one plaintiff in that action nonsuits 
both, in favortin /idmati.t; for in a libcrtate firobandd such Nonsuit is 
not peremptory, neither is the Nonsuit of one plaintiff the Nonsuit of 
both. Co. /.;7.'l39. a: Cro, KHz, 881. 

5. Such Nonsuit is also peremptory in an attaint, but a discontinu- 
ance in an attaint is not; because there is a judg;mcnt given upon the 
Nonsuit, but not upon the discontinuance. Co. 139. a. 

If a Record be ever so erroneous, the plaintiff who has made de- 
fault by suffering a Nonsuit, cannot have a judgment afterwards in 
his favour. 4 Term Refi, K, B, 436. 

IV. The delay and cxpence attending the trial by firoviso, (sec 
this Dictionary, title Trials) gave rise to the statute, 14 Geo, 2.c. 17, 
by which it is enacted, " That where any issue is joined in an action 
in the Courts of Record at Wcstniinstery and the plaintiff hath neg- 
lected to bring such issue on to be tried, according to the course and 
practice of the said Courts, the Judges of the said Courts respectively 
may, at any time after such neglect, upon motion in open Court (due 
notice having been given thereof,) give the like judgmctit for the defen- 
dant aa in catett of A'onsuif; unless the said Court shall, upon just 
cause and reasonable terms, allow any further time for the trial of 
such issue; and if the plaintiff shall neglect to try such issue within 
the time so allowed, then and in every such case the said Court shall 
proceed to give such judgment as aforesaid. Provided, that all judg- 
ments given by virtue of this act shall be of the like force and effect 
as judgments upon Nonsuit, and of no other force or effect. Provided 
also, that the defendants shall, upon such judgment, he awarded their 
costs, in any action or suit, where they would upon Nonsuit be enti 
tied to the same." 

This statute has been held to extend to (/ui tarn actions, as well as 
others. Barnes 3 1 5. And also to a traverse of the return of a manda- 
mtts. Say, Reft, 1 10: Say, Costa^ 166: 4 T. R. 689. And to a Writ of 
Right in which it may be entered against the Demandant. I Bos. iJf 
Pull. 103. But it does not extend, any more than the trial by /iroviso^ 
to actions of replevin^ kc. in which the defendant is considered as an 
actor, and may therefore enter the issue and carry down tlie cause to 
trial himself. I Black', Rr/i, 375: Say. Costs, 168: 3 7'. R, 66\: 5 T. R. 
400: but see Barnes 317. And where there are two defendants, one 
of whom lets judgment go by default, the other cannot have judgment 
as in case of a Nonsuit. Say. Rr/i. 22, 103: Say. Costs^ 163, 4, 8: 1 
IVils. 325: 1 Burr, 358. Also where the cause has been once carried 
down to trial, the defendant cannot have such ju<Igment for not car- 
rying it down again. 1 T, R, 492: 3 r. 1: 1 H. Black, 101. 

The Cowr.vr and /iracdcr of the Court, referred to by the statute, i^ 
that which before regulated the trial by proviso (sec this Dictionary, 
title Trial) and as the defendant could not have such trial until tlu- 
plaintiff had been guilty of laches, nor until after the issue M'as en- 
tered on record, so neither till then is he entitled to judgment as in 
case of a Nonsuit. If the action be laid in Ac-J r ' r, the 

Vol. IV. 3 F 
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dciendimt ought not to give a rule for the plaintiff to emer his issue 
the same term in which it is joined, unless notice of trial hath been 
fjivcn; and uccordingly it is held, that in a town cause, unless notice 
of trial has been given, the defendant cannot move for judgment as 
in case of a Nonsuit, the next term after that in ^\hich issue was 
joined, although it was joined early enough to enable the plaintiff to 
give notice of tt ial for the sittinj^s after that term; the plaintiff in such 
case having tlie whole of the next term to enter the issue, and no 
laches can be imputed to him till the term after. 4 T, H. 5 57: I H. 
Black. 65, contra: and see 1 //. Black, 123, 282. But if notice of trial 
has been given, in a towyi cause, for a silting; in term, the plaintiff may 
move for judgment as in case of a Nonsuit the next term, being the 
term after that in which the issue ought to be entered. To support a 
rule for judgment as in case of a Nonsuit in the next term after that 
in which issue was joined, the affidavit must state that notice of trial 
was given for a sitting in the preceding term; but in the third or 
other subsequent term, a general affidavit, slating the term when the 
issue was joined, is deemed sufficient. 1 H, Black, 282. In a country 
cause, where notice of trial is given for the assises, the defcndaiu 
may move for judgment as in case of a Nonsuit the next term; but 
the plaintiff' is not bound to give notice of trial, till the term succeed- 
ing that in which issue was joined. And if he do not, the plainlifl" can- 
not move for judgment as in case of a Nonsuit till after the next as- 
sises. 2 Term Reji, 734. 

The rule for judgment as in case of a Nonsuit is a rule to shew 
rause, founded on an aiTidavit of the State of the proceedings, and of 
the plaintiff's dciauil in not proceeding to trial; which rule has been 
held sufficient n'jtice of motion within the act. Lofft, 265: 1 //. Black. 
527. contra. And the roll must be in Court at the time the motion is 
made. This rule is made absolute of course, on an affidavit of service, 
unless the plaintiff shew sonje cause to the contrary; as the absence 
of a material witness. Sec. But a slight cause in general is deemed suf- 
ficient, if the plaintifl' will undertake fn'remfitorily to try at the next 
sittings or assises. The insolvency of the defendant, after the action 
brought, is good cause against judgment, as in case of a Nonsuit. 
Doug. 671. But unless the plaintiff w ill consent to stay all further pro- 
ccedinj»s, and enter a rr-vrr /irocctsusy the Court will bind him down 
to a peremptory underi<.king. Where the rule to shew cause wasi 
discharged, on an affidavit which contained an answer false in itself) 
the Court would not afterwards open the matter, on an affidavit which 
disproved the contents of the former one. 3 T. B, 405. See Tidd's 
Pracf, K, B. 

For more learning on this subject, see 15 Vin. Abr. title XonHuiti 
and this Dictionary, titles CoHtni Damages; Procesfi; Trialy Sec. 

NON SUM INl-ORMA rUS, A formal answer made of course 
by an attorney^ that he is no: iiistructed or informed to say any thing 
material in defence of his client: by w hich he is deemed to leave it 
undefended, and so judgment pusseth against his client. Sec title 
Jud(;mt'nt,s acknowledged for DcblA, 

NUN-TENURE. A plea in bar to a real action, by saying, that 
he (the defendant) IrJdeth r.ot the land mentioned in the plaintiff's 
count or declaration, or at least some purt thereof. See stat, 25 
3. c. 16: I Mod. }<{/i, 250. And our books mention Non-tenure gene- 
ral and special: general, where one denies ever to have been tenant 
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«t'llie land in question; and special is an exception, allcginpf that he 
^vas not tenant on llie day whereon the wiii was purch.tscd. ll'e/ir, 
Symb. /uir. 2. When the tenant or defendant pleads Non -tenure of 
the whole, he need not say who is tenant; but if he pleads Xon-te- 
nure as to part, he must set forth who is the tenant. I Mod. 181. 
Non-tenure in part, or in the whole, is not pleadable after imparlance. 
3 Ler, 55. See title Plcadinpr, 

NON-TliRM, lion (ermijui!t.~\ The vacation between term and 
term; formerly called the time or days of the King's peace. Lamh. 
jlrcha, 126. 

NON-USKR, Of oflices concerninc; the public, is cause of for- 
feiture. 9 /?/•//. 50. And if one have a franchise, and do not use it, he 
shall forfeit the same; which likewise may be lost by default, as well 
as .Vow-w.sfr. See titles Office; Condition I. 1. 

NOOK or L.\N D, nocata terra.'] In an old deed of Sir Walter 
de Prdmirdijny twelve acres and a half of land were called a .Vool' of 
Land; but the quantity is j;enerally uncertain. Dit^^d, JVarn ick. fi, 665. 

NORRY, (^uasi .Yorth Jiot/y The Northern King at Arms, men- 
tioned in. \raf. 14 Car. 2. c. 33. See Ht-rafd, 

NORTHAMPTON. The statute named from this place was 
made there, anno, 2 KduK 3. 

NORTHERN BORDERS; NORTHUMBERLAND and 
NORTHERN COUN ITES. Provisions for preventing theft and 
rapine upon the Northern Borders arc made by fttats, 7 Jac. \. c. \. 
13 8c 14 Car. 2. r. 22; made perpetual by ^stats. 31 Geo. 2. c. 42: 29 
Sc 30 Car, 2. c. I; revived by sfct. 6 Geo, 2. c. 37; made perpetual by 
Stat. 31 Geo, 2. c. 42. Benefit of clergy taken from notorious spoil- 
takers in jYort/iumbrriandy Sec; or justices of assise, Sec. may trans- 
port them not to return, sfat, 18 Car, 2, c. 3; revived by afar, 6 Geo. 
2. c, 37, and made perpetual by 8fat. 31 Geo, 2, e. 42. The acts for 
preventing theft and rapine on the Northern Borders shall be deemed 
public acts. 6 Geo, 2. c, 37. § 10. Sec also titles Mischief, iXfalicioua; 
and tttatft, 2 H. 5. f^t, 1. c. 5: 9 //. 5. c. 7: 23 H. 6. c. 6: 11 H, 7. c, 
9: 2 Sc 3 J-ld. 6. c. 34: 14 K/iz, c. 13. 

NOR TH WALES; See IVaies, 

NORTH-WEST PASSAGE, From the Atlantic to the Pacific 
Ocean; for the reward for the discovery of which, sec this Diction- 
ary, title Longitude, 

NORWICH. See stats, 33 //. 8. c. 16: 9 1. c. 9; 8c this Die- 
tionarv, titles JVooi; WoolUn Manufactures. 

NOTARY, or NOTARY-PUBLIC, jYotarins,] A person who 
takes notes, or makes a short draught of contracts, obligations, or 
other writings and instruments. Stat, 27 lut, 3. st. I.e. 1. At this time 
a Notary -public is one who publicly attests deeds or writings, to make 
them authentic in another country; but principally in business re- 
lating to merchants; they make protests of foreign bills of exchange, 
Sec. The Stat. 41 G. 3. (U. K.) c. 79, was passed for regulating Pub- 
lic Notaries in England. By this act no person shall act as a Notary 
unless duly admitted, nor shall he be admitted as a Notary unless he 
shall have served seven years Apprenticeship to a Notary on Penalty 
of 50/. Notaries shall not permit unqualified persons to act in their 
names. Persons applying to become Notaries within the Jurisdiction of 
the Company of Scriveners in London, shall be free of the said Com- 
pany. 
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NO I'E OF A FINE, Is a brief of tlic line made by the chirogra- 
phcr before it is cnf^rossed. lVe$t, Sijmb. 

NOTES PUOMISSORY; Sec BiU of Exchange, 

NOT GUILTY, The general issue or plea of the defendant in any 
criminal action or prosecution: Not j;uilty is a ^ooA issue, in actions 
of trespass, and upon the case for deceits or wrongs; but not on a pro- 
mise, Sec. Piilw. 3y3. If one have cause of justification in trespass, 
and plead Not Guilty, he cannot give the special matter in evidence, 
but nuisi confess the fact, and plead the special matter, &ic. 5 Hefi, 
1 ly. Unless in some cases, provided for by statute; as in tiie case of 
justices of the peace, peace-officers, churchwardens, and overseers of 
the ])oor, &.C. See title PUuciing. 

NOTICE, The making something known, that a man was or might 
be i;>;norant of before. And it produces divers effects; for by it the 
party who gives the same shall have some benefit, which otherwise 
he should not have had: by this means, the party to whom the Notice 
is given, is made subject to some action or charge, that otherwise he 
had not been liable to; and his estate in danger of prejudice. Co. Ut. 
309. 

Notice is required to be given in many cases by law to justify pro- 
ceedings where any thing is to be done or demanded. Sec. But none is 
bound by law to give Notice to another person of that which such other 
may otherwise inform himself, except in cases where Notice is di- 
I'ccted by act of parliament. See titles Action: Aivard: Condition: Co- 
venant: Lease: Alotion: Trial: Jti^iice^ ij/c. Generally speaking, where 
it is required by Law that Notice shall be given to a party, before he 
shall be affected by any Act, leaving it at his dwelling-house is suffi- 
cient. — But it is otherwise in the case of process tobi i'.r^a jjartyinio 
Contempt: there perst>n*4l Notice is necessary. — In some instances of 
proce:jt>. hov ever, le; ving it ut the house is sufficient; as a Subfiana 
out of Chunrery, or a Q'uo niinutt out of the Exchequer, See 4 Term 
Re/i. K, li. 454, 5, 6. 

NO VALE, Land newly ploughed or converted into tillage, thai 
had not been tilled within time of memory; and sometimes it is taken 
for giound which hath been ploughed for two years, and afterwards 
lies fallow for one year; or that which lies fallow every other year: it 
is called .Vovalcy because the earth jwva cultvra firoscinditur. Car- 
tular .-Ibbaf, dr /-"ui-n^bNe in Com. Lac. in Officio Di: cat. Lane. foL ^\ . 

NO\'A OBLATA, See Oblata. 

NOVEL ASSIGNMENT, «ova assignalio.'] See titles .Vcw ai- 
signment; Trcafiasa, 

NOVEL DISSEISIN, nova dinseinna,'] Sec title .daaiae of Xovel 
Disseisin, 

N()VEL1.-.E. Those constitutions of the civil law, which were 
made aitei 'lie publication of the Theodociun code, were called JVo- 
vrlla by iIk emperors w ho ordained them; but some writers call the 
Julian edition oi.ly by that name. Sec title Civil /aw. 

NO YLES. By stat. 2 1 Jac. I.e. 18, no persons shall put any flocks, 
Noylcs, thrun.s, &c. or other deceivable thing, into any broad wool- 
len cloth. 

NUCES COLLIGERE, To gather hazle-nuts; this was formerly 
one of the works, or services, imposed by lords upon their inferior 
tenbnts. Paroc/i, Anito. 495. 

NUDE CONTRACT, nudum fiactum.] Is a bare naked contract 
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^vithout a consideration. It a man bargains or sells goods, &c. and 
there is no recompencc made or given for the <loing thereof: as if one 
say to another, I sell you all my lands or goods, but nothing is agreed 
upon what the other shall give or pay for the same, so that there is 
not a (fuid pro ({ho of one thing for another; this is a Nude Contract, 
and void in law, and for the non-pcrformancc thereof, no action will 
lie; for the maxim of law is ex nudo pacto non oritur actio. Tcrwn de 
Ley, The law, in fact, supposes error in making these contracts; 
they being as it were of one side only. See titles ^j?«k/w/w/7 III,; Con- 
sideradon, 

NUDE MATTER, A bare allegation of a thing done, Sec. Sec 
Alatter, 

NUDUM PACTUM; See Mide Contract, 
NUISANCE; See Xtisancc, 

NUL DISSEISIN, Plea of. A plea in real actions, that there was 
no dissieairiy and is one species of the general issue. See titles Issuci 
Pleading. 

NUL TIEL RECORD, The plea of a plaintiff that there is no 
such records on the defendant's alleging matter of record, in bar of 
the plaintiff's action. Sec title Failure of Record. It is sometimes the 
plea of a defendant, as in action on a judgment, Sec. 

NUL TORT, Plea of. A plea in a real action, /. e, that no -wrong 
was done, and is a species of the general issue. Sec title Pleading. 

NULLUM ARBITRIUM, The usual plea of the defendant pro- 
secuted on an arbitration bond, for not abiding by an award; that there 
■was no aimrd made. See title jiivard. 

NULLITY, Is where a thing is null and void, or of no force. Lit, 
Diet. Nullity of marriage h where persons many within the prohi- 
bited degrees, 8cc. See title Marriage. 

N UMERUM, Civitax Cant* Reddit 24/. ad Mimerumy i, e. by num- 
ber or tale, as we call it. Dome&day. 

NUMMATA, The price of any thing, generally by money; as 
denaria'a denoteth the price of a thing by computation of pence, and 
lib rata by computation of pounds. 

NUMMATA TERROR, Is the same with denariatus terra, and 
thought to contain an acre. S/ielman, 

NUMMUS, A piece of money or coin among the Romans; and it 
is a penny according to Afatt/i. iVe.ifni. aub anno 1095. 

NUN, minitu.' A consecrated virgin or woman who by vow hath 
bound hcrsclt a single and chaste life, in some place or company 
of other wontcu, separated from the world, and devoted to the service 
of God by prayer, fasting, and such like holy exercises; it is an 
Egyfitian word, St. Jerome See fttat, JVetitm. 2, 13 Ed, \, c/i. 

34, the punishment of taking a Nun from her convent: 3 years Im- 
prisonment. 

NUNCIUS, A nuncio, or messenger, servant, S<c. The Pope'^ 
nuncio was termed legutua fiontijicift; a Legate, 
NUNCUPATIVE WILL; S^e Will, 

NUPER OiillT, Is a writ that lies for a sister and coheir, deforced 
by her coparcener of lands or tenements, whereof their father, bro- 
ther, or any other common ancestor died seised of an estate in fee- 
simple; for if one sister deforce another of land held in lec-tail, her 
sister and coheir shall have a formedon against her, <^c. and not a 
Aufie^ obiitj and where the ancestor, being once seised, died seised. 
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not of the possession, but the reversion, in such a case a writ of rati- 
onabili fiarte lies. Ret^. Orit;. 226: F. B. 197: Terms de Ley: Finchy 
L, Sec title Jftsisr of Mori d\inceator, 

NUHTURK, Guardian for, This is, of course, the father or mo- 
ther, until the infant attains the age of fourteen years; and in default 
of father or mother, the Ordinary usually assigns some proper per- 
son. C'j. Lit. 88: Moor 738: 3 Rrfi, 38: 2 Jonc^ 90: 2 Lew 163. Sec 
title Guardian. 

NUSANCE. 

NocuMENTUM, from the Fr. nuire^ i. e. nocerc.'] Annoyance; any 
thing th:4i worketh hurt, inconvenience, or damage. 

Nusances arc of two kinds; fiublic or common^ which affect the 
public, and arc an annoyance to all the King's Subjects; and firivate 
jVusanct'u^ which may be defined, to be any thing done to the hurt or 
annoyance of the lands, tenements, or hereditaments of another. 
Finchy 188. 

I. Common or /lublic A'usancea; what shall be considered as such, 
11. What are firivate JVuKonces. 
III. Of the remedy for both. 

1. Common Nusavces are a species of offences against the pub- 
lic order and (Economical regimen of the State; being either the do- 
ing of a thing to the annoyance of all the King's Subjects, or the neg- 
lecting to do a thing which the common good requires. 1 Hawk, P. 
C. c. 75, § 1. 

Of this nature are, 1 . Annoyances in highivays, bridges^ and the pub- 
lic riversi by rendering the same inconvenient or dangerous to pass, 
either positively by actual obstructions, or negatively by want of repa- 
rations. For l>oth of these, the person so obstructing, or such indivi- 
duals as are bound to repair and cleanse them, or (in default of these 
last) the parish ut large may be indicted, distrained to repair and 
amend them, and in some cases fined. And a presentment thereof 
by a judge of assise, Sec. or a justice of the peace, shall be in all re- 
spects equivalent to an indictment. Stat. 7 Gro, 3. r. 42. Where 
there is an house erected, or an inclosurc made on any part of the 
King's demesnes, or of an highway, or common street, or public 
river, or such like public things, it is called fuir/ireature, from the 
French /lour/tris, an inclosure. 1 Inst, 277: and see Highway. 

A bridge built in a public highway without public utility, is indict- 
able as a Nusance; and so it is if built colorably in an imperfect or 
inconvenient m.'.nner, with a view to throw the okus of rebuilding or 
repairing it immediately on the County. 2 £ast*;i Krfi. 342. 

2. All those kinds of Nusances (such as offensive trades and ma- 
nufactures) which, when injurious to a private man, are actionable, 
arc, when detrimental to the public, punishable by public prosecution, 
and subject to fine according to the (juantity of the misdemeanor; 
and particularly the keeping of any hogs in any city or market-town 
is indictable as a public Nusance. Salk, 460. 

3. All disorderly inJis or ale-houses^, banvdy-housesy gaming-housesi 
.Htage playa unlicensed, booths and stages for rope -dancers^ mounter 
banks, and the like, are public Nusances, and may upon indictment 
be suppressed and fined. 1 Hawk. F. C. c. 75. § 6. Inns in particular, 
bcin<7 intended for the lodging and receipt of travellers, may be in- 
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dieted, suppressed, and the inn-kccpers fined, if they refuse to enter- 
tain a traveller, without a very sufficient cause; for thus to frustrate 
the end of their institution is held to be disorderly behaviour. 1 Hawk. 
P. C. c. 78. § 2. 

4. By Htat, 10 tiT 11 W. 3. c. 17, all Lotteries are declared to be 
public Nusances; and all grants, patents, or licences for the same to 
be contrary to law. But as State l.otteries have for many years past 
been found a ready mode for raising the Supplies, several acts have 
from time to time been made to license and regulate the keepers of 
such lottery -offices. See title Lottenj. And by stal. 6 Geo. I. c. 18. § 
19. all projects by public subscription, for adventuring in commerce, 
to the common grievance, or acting as a body corporate without a 
charter, are considered as common Nusances, and punishable accord- 
ingly, and also subject to the pains of Jircniunirc. 

5. The making and selling of Jirt-itforks and sf/uibs^ or throwing 
them about in any street, is, on account of the danger that may ensue 
to any thatched or timber buildings, declared to be a common Nu- 
sancc, by star, 9 cT \0 ir. 3. c. 7, and therefore is punishable by fine. 
Sec title Fire-works. To this head also may be referred (though not 
declared a common Nusance) the making, keeping, or carriage of 
loo large a quantity of f^uti-fiowdcr at one time, or in one place, or 
vehicle, which is prohibited by stoi. 12 Geo, 3. c. 61, under heavy 
penalties and forfeiture. See title Gun-fwivdcr. 

6. Eaven-dro/i/ier.^iy or such as listen under walls or windows, or the 
eaves of a house, to barken after discourse, and thereupon to frame 
slanderous and mischievous tales, are a common Nusance, and pre 
seniable at the Court-leet, A'/7c//, q/' Courts 20. Or arc indictable at 
the sessions, and punishable by fine, and finding sureties for their 
good behaviour. If)id: I Hawk. P, C\ c, 61, §4. 

Lastly^ a Conunon Scold^ is a public Nusance to her neighbourhood. 
For which ofTencc she may be indicted. 6 Mod. 213. And, if convict- 
ed, shall be sentenced to be placed in a certain engine of correction, 
called the ircbucket, castigatory, or citcking'Stool. 3 Inst. 219. Sec 
titles Ccifstigafory; Scoid. 

If a ship be sunk in a port or haven, and it is not removed by the 
owner, he may be indicted for it as a common Nusunce, because it is 
prejudicial to the commonwealth in hindering navigation and trade. 
2 UU. 244. 

Indictment lies for laying logs, ^c. in the stream of a public na- 
vigable river; it is a common Nusimcc to divert part of a public na- 
vigable river whereby the current is weakened, and made unable to 
carry vessels of the same burden it could before; and if a river be 
stopped to the Nusance of the country, and none appear bound by 
prescription to cleanse it; those who have the piscary, and the neigh- 
bouring towns that have a common passage and easement therein, 
may be compelled to do the same. 1 Hav^k, P, C. r. 75. §§ II, 13. 

It is a conjmon Nusance indictable, to divide a house in a town foi 
poor people to iiihabit in, by reason whereof it will be more danger- 
ous in the time of sickness and infection of the plague. 2 Poli. Jhr. 
139. A common playhouse, if it draws together such number of 
coaches and people i>s incommode and disturb the neighbourhood, 
may be a Nus^mcc; but thes^i places are not naturally Nusances, but 
become so by accident. 1 Roll. Pe^i. 109: 1 Hawk, P. C. c. 75. § 7. 

A prohibitoi'y writ was issued out of JB. P. against Betterton and 
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other actors, for erecting a new playhouse in Little Lincoln's Inn 
Fields^ rccilingthal it was a Nusance to the neighbourhood; and they 
not obeying ihc writ, an attachment was granted against them; but 
It was objected that an attachment could not be issued, and that the 
most proper method was to proceed by indictment, and then the Jury 
would consider whether it were a Nusance or not; and this was the 
better opinion. 5 Mod, 142: 2 A'cU. 1 192. 

Unc Halt having begun to build a booth near C/iaring-Crossy for 
rope-dancing, which drew together many idle people, was ordered by 
the Lord Chief Justice not to proceed: he proceeded, notwithstand- 
ing, affirming, that he had the King's warrant and promise to bear 
him harmless; Init being required to give a recognizance of three 
hundred pounds tliat he would not go on with the building, and he 
refusing, he w:is committed, and a record was made of this Nusance, 
as upon the Judge's own view, and a writ issued to the Sherifi' of 
Middlesex to prostrate it. 1 ^ent 169: 1 Mod, 96. 

Erecting a dove-cote is not a common Nusance; though action on 
the case will lie at the suit of the lord of the manor for erecting it 
without his licence. I Hajvk. P. C\ r. 75. § 8. It was anciently held, 
that if a man erected a dove-cote he was punishable at the Lcet; but 
it has been since adjudged not to be punishable in the Leet as a com- 
mon Nusance, but that the lord for this particular Nusance should 
have an action on the case, or an assise of Nusance: as he may for 
building an house to the Nusance of his mill. 5 Ke/i, 104: 3 Salk. 248. 
Neither the King, nor lord of a manor, may licence any man to make 
or commit a Nusance. I A'o//. jibr. 138. 

A brewhouse erected in such an inconvenient place, wherein- the 
business cannot be carried on without incommoding the neighbour- 
hood, may be indicted as a common Nusance; and so in the like case 
may a glasshouse, Sec. 1 Han^k. P. C c. 75. § 10, Where there hath 
been an ancient brewhouse time out of mind, although in a most pub- 
lic street of a city, this is not any Nusance, because it shall be sup- 
posed to be erected when there were no buildings near; though if a 
brewhouse should be now built in any of the high streets o[ London^ 
or trading places, it will be a Nusance, and action on the case lies 
for whomsoever receives any damage thereby. 2 LiL Jbr. 246: Palm. 
536, 

It hath been holdcn to be a common Nusance to make great noises 
in the night w ith a speaking trumpet. Stra, 704. Or to permit a house 
near the highway to continue in a ruinous condition. Snlk. 357. Or to 
lay timber in a public river, although the soil on which it is laid be- 
long to the party; provided it obstructs the necessary intercourse. 3 
Bac, Mr,'. Stra, 1247. Or to place a floating-dock in the river, al- 
though beneficial in repairing ships. 2 Haivk, 7^. C, c. 75. § 1 1, in v. 
Or to travel with a cart on a common pack-way or horsc«way, and by 
thus ploughing it up to render the use of it inconvenient. 6 Mod, 
145. Or to put a ship of three hundred tons into lii/fintcsi^afe dock; 
for although it is a common dock, it is only for the reception of small 
vessels freighted with provisions for the London market. 1 Hawk. 
P, C. c. 75, § 1 I. Or to manufacture acid spirit, of sulphur, vitriol, or 
agua fortis in the vicinity of dwelling-houses. 1 JBurr, 333. — See also 
stats, n E, 1. c. 24: 12 /?. 2. c, 13: 2 71'. ilf M. st. 2. c, 8: 30 Gto, 
2. f. 22: 31 Geo, 2. c. 17, respecting Nusanccs in the cities of Xo7/t/on 
and IVestminster. 



NL'SANCi:, II. 



4.1'7 



But lUc I'eavs of mankind, however reasonable, will not create a 
N usance; therclore it is no nusancc to erect a building for the put»- 
poscs of inoculation. 3 .4tk\ 21, 726, 750, 

II. Private Nusaxces are such as affect either the corporeal or 
incorporeal hereditaments of an individual. 

Fivat^ As to corporeal hereditaments. If a man builds a house so 
t lose to mine that his roof ovcrhanj^s my roof, and throws the water 
off his roof upon mine, this is a Nusancc, for w hich an action will 
lie. F, A* B, 184. Likewise to erect a house or other building so near 
lo mine that it obstructs my aniicnt lights and w indows, is a Nusancc 
of a similar nature. 9 Reji. 58. But in this latter, case it is necessary 
that the windows be antimf; that is, have subsisted a long time with- 
out interruption, otherwise there is no injury done. [This time, by 
modern practice, is now settled at an uninterrupted enjoyment of 
twenty years.] For he hath as much ri<^ht to build a new edifice up- 
on his ground as I have upon mine, since every man may erect what: 
he pleases upon the upright or perpendicular of his own soil, so as 
not to prejudice what has long been enjoyed by another; and it was 
my folly to build so near another's ground. Cro. Ffiz. 1 18: Sa/k. 459. 
Also if a person keeps his hogs, or other noisome animals, so near 
the house of another that the stench of them incommodes him, and 
makes the air unwholesome [or renders the enjoyment of life or pro- 
perty uncomfortable], this is an injurious Nu^jiince.. as it tends to de- 
prive him of the use and benefit of his house. 9 Rr/i. 58: 1 Burr. 337. 
A like injury is, if one's neighbour sets up and exercises any offen- 
sive trade; as a tanner's, a tallow chandler's, or the like; for though 
these are lawful and necessary trades, yet they should be exercised 
in remote places; for the rule is, nic nterc tiio^ ut alinuim non Uda.n.; 
this therefore is an actionable Nusancc. Cro. Car, 510. So that the 
Nusances which alVect a man's dwdliug may be reduced to these 
three: 1. Overhanging it, which is also a species of trespass, for, cti- 
jtis csf solum, ejus eat usijiiv ad calian. 2. Stopping anticnt lights; and, 
3. Corrupting the air with noisome smells; for light and air are two 
indispensable requisites to every dwelling. But depriving one of a 
mere matter of pleasure, as of a fine prospect, by building a wall, or 
tlic like; this, as it abridges nothing really convenient or necessary, 
is no injury to the sufferer, and is therefore not an actionable Nu- 
sancc. 9 Rc/t. 58: .1 Salk, 217, 459: Cro, KHz, 118. 

As to Nusancc to one's Umds; if one erects a smcllinghousc for 
lead so near the land of another that the vapour and smoke kills his 
corn and grass, and damages his cattle therciji, this is held lo be 
Nusance. 1 Roll. jibr. 89. And by conscquenf c it follows, that if one 
docs any other act, in itself lawful, which yet being done in that 
place necessarily tends to the damage of anoiliev's properly, it is a 
Nusance; for it is incumbent on him to find some other place to do 
that act where it will be less offensive. So also if my neighbour ought 
to scour a ditch, and does not, w hereby my land is overflowed, this is 
an actionable Nusance. Hale cu /•', .V, B.427. 

With regard to of/ier corporeal hereditaments; it is a Nusance lo 
stop or divert water that used to run to another's meadow or mill. F. 
A^. B. 184, To corrupt or poison a water-course, by erecting a dye- 
house, or a lime-pit, for the use of trade, in the upper part of the 
stream. 9 JRe/t. 59: 2 Roil. . tbr. 141. Or, in short, to do anv act iThcre- 

VoL. IV. 3 n 
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in, that in its consequences must necessarily tend to the prejudice of 
one's neighbour. 3 Comm. r. 13. 

Secofid/ij, As to incorporeal hereditaments. If I have a way annex- 
ed to my estate, across another's lands, and he obstructs me in the 
use of it either by totally stopping it or putting logs across it, or 
plougJjing over it, is a N usance; for in the first case 1 cannot enjoy 
iJiy right at all, and in the latter I cannot enjoy it so commodiously 
as 1 ought. F. jY. B, 183: 2 RoU.Ahr. UO. Also if I am entitled to 
hold a fair or market, and another person sets up a fair or market so 
near mine that he docs me a prejudice, it is a Nusuuce to the free- 
lioUl which I have in my market or fair. F. X. B. 148: 2 Roll. Mr. 
1 40. See this Dictionary, title Markttt. 

If a ferry is erected on a river so near another ancient ferry as lo 
draw away its custom, it is a Nusance to the owner of the old one. 
For where there is a ferry by prescription, the owner is bound to 
keep it always in repair and readiness, for the ease of all the King's 
Subjects; otherwise he may be grievously amerced: it would there- 
fore be extremely hard if a new ferry were suffered to share his pro- 
fits, whicli does not also share his burden. 2 Holl. Jbr. 140. But where 
the reason ceases the law also ceases with it; therefore it is no Nu- 
sance to erect a mill so near mine as to draw away the custom, un- 
less the miller also intercepts the water. Neither is it a Nusance to 
set up any trade, or a school, in a neighbourhood, or rivalship wttli 
another; for by such eniuiation the public are like to be gainers; and 
if the new mill or school occasion a damage to the old one, it is dam- 
7iiar; ub^fjue ivjuria. Hale on F, ,\\ B. 184. 

The stopping up a way leading from houses to lands, suffering the 
next house to decay to the damage of my house; and setting up or 
m.iking a house of office, lime-pit, dye-house, tan-house, or butcher's 
shop, Sec. and using them so near my house that the smell annoys 
me, or is infectious; or if they hurt njy lands or trees, or the corrup- 
tion of the water of lime-pits spoils my water or destroys fish in a 
river. See: these, and the other evils already enumerated, arc in ge- 
neral private Nusances. 3 Inat, 231: 5 Htji. 101: 9 Rtfi. 54: 1 RolL 
Abr. 88: 2 RolL 140: I Danv.Abr. 173. 

A plaintiff' was possessed of an house wherein he dwelled, and the 
defendant b»>ilt a brew-house, 8cc, in which he bunit coal so near the 
house, that by tlie stink and smoke he could not dwell there without 
danger of his health; and it was judged, that the action lay, though a 
brew-house is necessary, and so is burning coal in it. Huiion 135. If 
a person melt lead so near the close of another that it injures his 
grass there, whereby cattle are lost; notwithstanding this is a lawful 
trade, and for the benefit of the nation, action lies against him; for he 
ought to use his trade in waste places, so as no damage may happen 
to the proprietors of the land adjoining. 2 RolL Abr, 140. 

Building a smith's forge near a man's house, and making a noise 
with hammers, so that he could not sleep, was held a Nusance, for 
which action lies; although the smith pleaded that he and his servants 
worked at seasonable times; that he had been a blacksmith, and used 
the trade abo\e twenty years in that place, and set up his forge in an 
old room, &cc. l or though a smith is a necessary trade, and so is a 
lime burner, and a hog-merchant; yet these trades must be used, so 
as not to be injurious to the neighbours. 1 Lutio, 69. 

But if a schoolmaster keeps a school so near the study of a hwyt ' 
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by profession, that it is a disturbance to him; this is not a Nusancc 
for which action may be brought. IVood^s Ifut. 538. An inn-keeper 
brought an action on the case against a person for erecting a tullow 
furnace, and melting stinking tallow so near his house that it annoyed 
his guests, and his family became unhealthy; and adjudged that the 
action lay. Cro. Car, 367. So where a person kept a hogsty near a 
man's parlour, whereby he lost the benefit of it. 2 Roli. jibr, 140. 

Yet it is said to be no Nusance to a neighbourhood for a butcher or 
chandler to set up their trades in houses amongst them; but it may 
he by such tradesmen laying stinking heaps at their doors: in othei* 
rases the necessity of the thing shall dispense with the noisomcness 
of it. Pasch. 5 Jttc. I. B. R. If a man have a spout falling down from 
his house, and another person erect any thing above it, that the water 
cannot fall as it did, but is forced into the house of the plaintiff, and 
rots the timber; it is a Nusance actionable. 18 E. 3: 2 RolU.ibr, 140. 
And in trespass for a Nusancc, in causing stinking water in the de- 
fendant's yard to run to the walls of the plaintiff's house, and piercing 
them so that it ran into his cellar. Sec. judgment was given for the 
plaintiff. Hard. 60. A common waggoner, who continually obstructs 
ihe passage of a street by the exercise of his business, may be in- 
dicted for a nusancc. 6 £aet*9 Re/i. 427. 

III. As common or public Nusances arc such inconvenient or trou- 
blesome offences which annoy the whole community in general, and 
not merely some particular person, they are therefore indictable onXy^ 
i\nd not actiojiablc; as it would be unreasonable to multiply suits by 
giving every man a separate right of action for what damnifies him 
in common only with the rest of his fellow -subjects. 4 Comm. c, 13. 
//. 167: 5 Re/i. 73: 1 Insf. 56: 1 Vent. 208. And as the law gives no 
jjrivate remedy for any thing but a private wrong, therefore no action 
lies for a public or common Nusance, but an indictment only; because 
the damage being common to all the King's Subjects, no one can as- 
sign his particular proportion of it. 5 Comm. c. 13, //. 219. For this 
reason no person natural or corporate can have an action for a public 
Nusance, or punish it; butonlj; the King in his public capacity of su- 
preme governor and fuxterfamilias of the kingdom. Vaugh. S4I, 2. 
Yet this rule admits of one exception; >vhere a private person sufTcrft 
some extraordinary damage beyond the rest of the King's Subjects 
by a public Nusancc, in which case he shall have a private satisfac-% 
tion by action. As if by means of a ditch dug across a public way, 
which is a common Nusancc, a man or his horse suffer an injury by 
falling tiiercin; there, for this particular damage, which is not com- 
mon to others, the party shall have his action. 1 Inst. 56: 5 Rcfi, 73 
So if by reason of a pit dug in a highway, a man for whose life I held 
lands is drowned; or my servant falling into it receives injury, where- 
by 1 lose his service. Sec; for this special damage, which is not com- 
mon toother persons, action lies. 4 Rrft. 18: 5 Rcfi. 73: Cro, Car 
446: Vant^h. 341: 4 Bnht, 34 4. But a modern authority says, the in 
jury must be direct: and not consequential, as by being delayed in a 
journey of importance. Bull. jW P. c. 5. /i, -'.6. But sec c. 7. //. 78 
And where the inhabitants of a town had by custom a watering place 
for their cattle, which was stopped by another, it has been held, thai 
any inhabitant might have an action against him, otherwise they 
would be V, ithout remedy; because such a Nusance is not common to 
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all the Kind's Subjects, and presentable in the Icct, oi to be redressed 
by prcst ntnu ni or indictmcni in the quarter sessions. 5 Reji. 73: 0 
Re/i. 103. 

Also, il* a man haih abated or removed a Nusancc which offended 
him; in this rase he is etuitlcd to no action, for he had choice of two 
rcnicf'ics: eiilicr wiiljoui suit by abatinj^ it himself by his own mere 
act and authority, or by suit in which he may both recover damages, 
and remove it by the aid of the law; but having made his election of 
one remedy, he is totally precluded from the other. 3 Comm.c. \ 3.p. 
220, cites 9 Rf/i. 55. See also jV, B, 185: 2 Roii, jfbr. 745. But 
this apparently admits of some qualification; for the party's right of 
action mip;ht attach before the remov;d; and in another case it is said, 
There is a difference between an assise for a N usance, and an action 
on the case (see //&*'.); for the firat is to abate the Nusance, but the 
last is not to abate it, but to recover damages; therefore, if the Nu- 
sance be removed, the plaintiff is entitled to his damages which ac- 
crued before; and though it is laid with a continuando for a longer 
time than the plaintiff can prove, he shall have damages for what he 
can pro\c, before the Nusance was removed. 2 Mod. 253. 

This abatement or. rcn»oval of Nusances is classed by Blacksione 
among the species of remedy, allowed by law, through the mere act 
of the parly injured. 3 Comm. c, 1. This abatement, removing, or tak- 
ing av, ay, miiy be performed by the parly aggrieved by the Nusance, 
so as he commits no riot in the doing it. 5 Rrfi. 101: 9 Re/i. 55. If 
a house or wall is erected so near to mine that it stops my antient 
lights, which is a /trivatr Nusance, I may enter my neighbour's lands, 
and peacc.tbly pull il down. Sc/k, 459. Or if a new gate be erected 
across the public hii^hwuy, which is a commo7i Nusancc, any of the 
King's Subjects passing that way may cut it down, and destroy it. 
Cro, Car. 184. And the reason why the law allows this private and 
summary method of doing one's self justice, is because injuries of 
this kind, which olistruct or annoy such things as are of daily conve- 
nience and use, require an immediate remedy; and cannot wait for 
the slow progress of the ordinary foi-ms of justice. 3 Comm. 6. 

On an indictment for a Nusance in erecting a wall across a road 
(not for cfjt:(iuuini; t!ie Nusance) it is not necessary to adjudge that 
the Nusanc. be abated. — But where it is stated in the indictment to 
i be an existing Nusance, there must be judgment to abate it. 7 Term 
Mr/!. K. B. 467—8 T. /?. 143. 

\Vilh res ect to the redressing q{ Private Xu.^ances by due course 
of law; the rcmcd>es by suit are: 

1. By ; clion on the case for damages; in which the party injured 
shall only recover a satisfaction for the injury sustained, but cannot 
thereby remove the Nusance. Indeed every continuance of a Nu- 
sance is held to be a fiesh one, and therefore a fresh action will lie, 
and very exemplary damages will probably be given, if, after one 
verdict against him, the dc^ndant has the hardiness to continue it. 2 
LcoJi. pi. 1 29: Cro. Klii. AOL Yet the founders of the law of England 
did not rely upon probabilities merely in otder to give relief to the 
injured; they have therefore provided two other actions, the assise ol 
jYusancc-t and the writ of (juod /icrviidat proftferncrr; which not only 
give the plamtiff s.aisfuction for his injury past, but also strike at the 
root, and remove the ccuse itseif, the Nusancc that occasioned the 
injury. These two actions, however, can only be brought by the \t 
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iiant ot the freehold, so that a lessee for years is confined to his ac- 
tion upon the case. Finch. L. 289. 

2, Jn asKise of jYusa7icf is a writ wherein it is stated, that the party 
injured coniphiins of some particular fact done ad nocumentum libcri 
tenrmenti nut; and therefore commanding the Sheriff to summon an 
assise, that is, a jun\ and view ihc premises, and have then) at the 
next commission of assises, that justice may he done therein, /*. .V* B. 
183. And if the assise is found for the plainiiff, he shall have judg- 
ment of two tilings: Isl, To have llie Nusance abated; and 2d, To re- 
cover damages. 9 Rt/u 5 5. Formerly, an assise of Nusance lay against 
the very wrong-doer himself who levied or did the Nusiuice, and did 
not lie against any person to whom he had aliened the tcncrments 
whereon the Nusance was situated. This was the immediate reason 
for making that equitable provision in stat. U'cstm. 2. 13 Ju 1. c. 24, 
for granting a similar writ, in cast/ conjiimi/i^ where no former prcc©^ 
dent was to be found. The statute gives the form of a new writ in 
this case, which only differs from the old one in stating that the 
wrong-doer and the alienee both raised the Nusance. For every con- 
tinuation, as was before said, is a fresh Nusance. 

3. Before this statute the party injured, upon any alienation of the 
land wherein the Nusance was set up, was driven to his (/uod fwr- 
miitai firostcrm rey which is in the nature of a writ of right, and there- 
fore subject to greater delays. 2 lust. 405, This is a writ command- 
ing the defendant to /lermit the filaintiff to abate the Nusance com- 
plained of, and unless he so permits, to summon him to appear in 
Court, and shew cause why he will not. X, B. 124. And this writ 
lies as well for the alienee of the party first injured, as agaimt the 
alienee of the party first injuring, as hath been determined by all the 
Judges. 5 Rc/i. 100, 1. And the plaintiff shall have judgment there- 
in to abate the Nusance, and to recover damages against the defen- 
dant. 

Both these actions o{ assine of Xu^ancc and quod fiermittat firos- 
terncrc are now out of use, and have given way to the action on the 
case; in which, as was before observed, no judgment can be had to 
abate the Nusance, but only to recover damages. Yet as therein it is 
not necessary that the freehold should be in the plaintiff and defen- 
dant respectively, as it must be in these real actions, but it is main- 
tainable, by one who hath possession only against another that hath 
like possession, the process is therefore easier, and the effect will be 
much the san»e, unless a man has a very obstinate as well as an ill- 
natured neighbour, who had rather continue to pay damages than re- 
move his Nusance; for in such a case, recourse must at last be had 
to the old and sure remedies, which will effectually conquer the de- 
fendant's pen ersencss, by sending the Sheriff with his fiossc comita- 
or power of the county, to level it. 3 Comm. c. 13.//. 220. 222, 

It is said both of a common and private Nusance, tiiat they may 
be abated or removed by those who are prejudiced by them; and the\ 
need not stay to prosecute for their removal. 2 Lil. Abr. 244: \Vood\s 
Inst. 443. Also if a house be on the highway, or a house hang over 
the ground of another, they may be pulled down; but no man can jus* 
tify the doing more damage than is necessary, or removing the ma^ 
terials farther tlian requisite. I Hawk. P. C. c. 75, 76: Stra. 680. 

Where two houses, one whereof is a Nusance to the other, come 
both into one and the same hand, the wrong is purg:ed. See Hob. 1 3 » . 
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An action lies for hindering the wholesome air, and also for cor- 
ruplinj^ the air. 9 Kr/i. 58. And by an old stat, 12 7?. 2. c. 13, which 
if not actually obsofeicy is now entirely disregarded, none shall cast 
any garbage, dung, or filth into ditches, waters, or other places with- 
in or near any city or town: on pain of punishment by the Lord Chan- 
' cllor at discretion, as a Nusance. 

On the principle that the continuation of a Nusance is, as it were, 
a new Nusance; where a Nusance is erected in the time of the devi- 
sor, and continued afterwards by the devisee, action may be main- 
tained against the latter. 2 Leon. 129: Cro. Car. 231. But a plaintiff 
iTiay declare both ways, one for erecting and continuing, the other 
ior continuing only, though the latter method is sufficient in any case. 

If one hath freehold land adjoining to the highway, and he cn- 
r.ror.f h part of the wiu, and lay lands to it, and then dying, it comes 
to his heir; if he continues it, though he do nothing else, he may be 
indicted for the continuance of the Nusance. HolL Abr, 137. A man 
erects a Nusance, and then lets it; the continuance by the lessee has 
been held a Nusance, and that action lies against him. Cro, Jac, 373: 
Moor. 353. But it is said in another case of this nature, that admit- 
ting the plaintifl' might have an assise of Nusance against the builder, 
the lessor, he cannot have an action against iiis lessee, because it 
would be waste in him to pull it down; but the plaintifl* may abate the 
Nusance standing on his own ground; yet where the thing done is a 
Nusance /icr intcrvalla, as a pipe or gutter, action lies against the 
lessee, because every running is a fresh Nusance; and if a man have 
a way over the ground of another, and such other stops that way, and 
then demises the ground, an action lies against the lessee for con- 
tinuing this Nusance. I il/oc/. 54: 3 Salk, 248. 

If a person assigns his lease with a Nusance, action lies against 
liim for continuing it, because the lease was transferred with the ori- 
ginal wrong, and his assignment confirms the continuance; besides 
he hath a rent as consideration for the continuance, therefore he 
ought to answer the damages occasioned by it. 2 Hulk, 460: 2 Cro. 
272, 555. 

A Nusance in a church-yard is, properly, of ecclesiastical cogni- 
sance. Car//un'f 152. If a man straiten a way only, and do not stop 
it up, action on the case licth: not assise of Nusance. 33 N. 6. c, 26. 
But for stopping such way, belonging to a freehold tenement, an as- 
sise will lie; and where one may have assise of Nusance for an in- 
jury to his way, there he shall not have action of trespass. 19 //. 6. c. 
29: 2 S/ie/u Mr. 468. This means trespass, vi et armis^ but an action 
upon the case will undoubtedly lie. ./. M. 

Writs of Nusance, called vicondel, are to be made at the election 
of the plaintiff, determinable before the justices of either bench, or 
the justices of assise of the county, being in nature of assises, &c. 
6 R. 2. c. 3. 

See further on this subject Vhi. Abr. title Xu&ance: and this Dic- 
tionary, title Hii^h'waxjs, 

NUTMKCiS, jYucra muscat iCj A spice well known, mentioned, 
among spices that are to be garbled, in the statutes of imposing a 
dijtv on their importation. 

NUTRIMENTUM, Nourishment, particularly applied to brcctl 
of cattle. Paroc/t. Atiti(j.AO\. 

NYAS, Mdariuf^ acri/iirrr.l A hawk, or birrl of prey. Litf, DtcU 
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OATH. 

C). THE seven Antiphones^ or alternate hymn of seven verses, kifc. 

sung by the Choir in the time of Advent^ was called O, from 
beginmng with such exclamation. In the statutes of St. /'ai//'* church 
in Lotidon, there is our chapter, De faciendo O. Uber Statiit. MS, f. 
86. 

OATH, Sax. Eoth^ Lat. Jur amen turn.'] An affirmation or denial of 
any thing, before one or more persons who have authority to admi- 
nister the same, for the discovery and advancement of truth and 
right, calling God to witness that the testimony is true: therefore ii 
is termed Sacramentum, a holy band or lie: it is culled a cor/iora/ 
Oaiht because the witness when he swears lays his right hand on thc^ 
Holy Evangelists, or new Testament. 3 Inai. 165. 

There arc several sorts of Oaths in our law, viz. Jurameritiim firc- 
missionis, where Oath is made either to do, or not to do, such a thing; 
Juramentiim fiurgationis^ when a person is charged with any mattei 
by bill in Chancery, Sec. Juramcntum probatioiii>i^ where any one is 
produced as a witness, to prove or disprove a thing: and JurawentuvL 
triationisy when any persons are sworn to try an issue^ ifc. 2 AV/j, 
1 181. 

All Oaths must be lawful, allowed by the Common Law, or some 
statute; if they are administered by persons in a private capacity, oi 
not duly mithorizcd, they arc coram iion Jitdice, and void; and those 
administering them are guilty of a high contempt, for doing it with- 
out warrant of law and punishable by fine and imprisonment. 3 Insi. 
165: 4 Ins:. 278: 2 lio/i. .Mr. 257. 

One who was to testify on behalf of a felon, or person indicted of 
treason, or other capital offence, upon an indictment at the King's 
suit, could not formerly be examined on his Oath for the prisoner 
against the King; though he might be examined without Oath: but 
by AVer/. I. Ann, si. 2. f. 9, witnesses on behalf of the prisoner upon 
indictments are to be swora to depose the irutli, in such maimer as 
witnesses for the King; and if convicted of wilful perjury, shall suf- 
fer the punishment inflicted for such offences. The evidence for the 
defendant in an appeal, whether capital or not, or on indictment or 
information for a misdemeanor, was to be on oath before this statute. 
2 Haivk. P, C. 

A person w ho is to be a witness in a cause may have two Oaths 
given him, one to speak the truth to such things as the Court shall 
ask him concerning himself, or other things which arc not evidence 
in the cause; the other to give testimony in the cause in which he is 
produced as a witness; the former is called the Oath upon a voyet 
(vrai) dire* 
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If Oath be made agaiiibt Oath in a cause, it a noji liyuti to the 
Court which Oath is true; and in such case the Court will take that 
Oath to be true, v.hich is to aflirm a verdict, judgment, 8cc. as it 
lends to the expcdiling of justice. 2 Lil. j'Jbr, 247. 

A voluntary Oath, by consent and ajjreement of the parties, is law- 
ful as well as a compulsory Oath; and in such case, if it is to do a 
spiritual thing, and the party fail, he is suable in the Ecclesiastical 
Court, /// o lx.\io7ir fidci; if to do a temporal thing, and he fail therein, 
he may be punished in H, Ji. Adjudged on assumpsit, where, if the 
defendant would make oath before such a person, the plaintifl' pro- 
mised, iiTc. Cro.Car. 486: 3 Salk. 248. 

By the Common Law, officers of justice arc bound to take an Oath 
for the due execution of justice. Trin. 22 Car. I. B, R, Though if 
pron»issory Oaths of officers arc broken, they are not punished as per- 
juries, like unto the breach of assertory Oaths; but their offences 
ought to be punished with a severe fine, b'c. lVood*.s Itt8t» 412. An- 
liently, at the end of a legal Oath, v.as added, So hclfi mc God at his 
holy donu'y i. c. judgment; and our ancestors did believe, that a man 
could not be so wicked to call God to witness any thing which was 
not true; but that if any one should be perjured, he must continually 
expect that God would be the revenger: and thence probably Jturga- 
fions of criminals, by their own Oaths, and for great offences by the 
Oaths of others, were allowed. Alaimsb. lib. 2. c. 6: Leg, Hen. 1. c. 
64. 

OATHS TO THK GovEUNMENT. As to the Oaths of the Chancel- 
lor, Judges of both benches; Barons of the Exchequer, Sec. Clcrksin 
Chancery, and the Cursitors, sec 14 Kdii). 3. at, I. c. 5: 18 Edw. 3. 
.V.'. 4, 5; 20 Jidiv. 3. c. 1.2. 3. 

Ecclesiastical persons arc required to take the Oaths of Suprema- 
cy, 8cc. And clergymen not taking the Oaths, on their refusal being 
certified into B. R. istc. do for a second offence, incur the penalties of 
firxmujiirc: See fsiat, 1 Eliz. c. 1: and this Dictionary, title Parson. 
Officers and ecclesiastical persons, meml>ers of parliament, lawyers, 
Sec. arc to take the Oath ol Allegiance, or be liable to penalties and 
(Usabilities. Stat, 7 Jac. 1. c. 6. 

By fitat, I U\ Is' M. sr. 1. c. 6, the Coronation Oath was altered 
and regulated; sec title A7/:.^; the Oaths of Allegiance and Supre- 
macy were abrogated, and others appointed to be taken and enforced, 
on pain of disability. Sec. by .?.'«/.?. 1 IV, M, c, 8: 7 8 W, 3. c. 27. 

hy star, 13 //'. 3. r. C, all that bear offices in the government, 
peers, and members of the House of Commons, ecclesiastical per- 
sons, members of colleges, school-masters, preachers, Serjeants at 
law, counsellors, allornies, solicitors, advocates, i)roctors, Sec. are 
enjoined to take the Oaths of Allegiance; and persons neglecting 
or refusing are declared incapable to execute their offices and em- 
ployments, disabled to sue in law or equity, to be guardian, executor, 
Sec. or to receive any legacy or deed of gift, to be in any office, Stc. 
and to forfeit five hundred pounds. 

This extends not to constables, and other parish officers, nor to 
bailiffs of manors, Sec. 

The ifat. I Jinn, c, 22, obliges the receiving the Abjuration Oath, 
with alterations. 

The Oat/t of ./l/icgiancc, as administered for upwards of six hun- 
dred years, contained a promise " to be true and faithful to the King 
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aik! his heirs, and truth and faith to bear of life and limb and tcvrenc 
honour, uiul not to know or hear of any ill or damage intended him, 
without defcndinc^ him ihcivfroni." Sec Mirr, c. 3. § 35: firfa iii. 
16: Briif, c, 29: 7 ]ir/:. Ca/vin\^ Ca, 6. Upon wiiich Sir M. Hal- 
makes this remark; that it was s!)ort and phiin, not inlanglcd with 
lon«^ and iiitriciite clauses or declarations, and yet is comprelicnsivc 
of the whole duty front the Subject to his Sovereign. 1 HuL F. C, G3. 
But at the Revolution, the terms of this Oath beiut^ thought perliaps 
to favour too much the notion of non-resistance, the present form 
was introduced i)y the Convention Parliament, which is more p;cne- 
ral and indeterminate than the former; the Subject only promising 
" that he will be faithfid, and bear tr-vr yllcipance to the King," v. ith- 
out mentioning " his heirs," or specifying the least wherein that al- 
legiance consists. The Oa h of SufirmHinj is principally calculated as 
a renunciation of the Pope*s pretended autliority; and the Oath of yJb- 
juratioriy as introduced by atat. 13 H'iU, 3. r. 6, and regulated by a/a/. 
r» Geo, 3. f . 53, veiy amply supplies the loose and general texture of 
the Oath of Allegiance; it recognizing tiic right oF his Majciity, de- 
rived under the Act of Scttlcnsent; engaging to support hin> to the 
utmost of the juror's power; promisin to disclose all traiterous con- 
spiracies against him, and expressly renouncing any cbim of the de- 
scendants of the late Pretender, in as clear and explicit terms as the 
Jlh^^Hs/i lunguatre can furnish. This Oath must be taken by all per- 
sons in any office, trust, or employment; and nray be tendered by two 
Justices of the Peace to any person whom they shall suspect of dis- 
affection. Stat.^. I Gen. 1. sfaf. 2. c. 13: 6 Geo. 3. c. 53: But see 31 
Geo. 3. f. 32. § (8. and this Dictionary, title jVonjurorf:, And the OatK 
of Allegiance may be tendered to all persons above the age of twelve 
years, whether natives, denizens, or aliens, either in the Court-lcet of 
the manor, or in the Sheriff's tourn, which is llie Court-lcet of the 
county. 2 Insf, 121: I Hai. I\ C. 64: and see 1 C^w?«. 367, 8. 

By sfat. 1 IV, t^* M. r. 8, persons of ei<^htcen years of age refusing;; 
to take the new Oaths of Allegiance on tender by the proper magis- 
trate, are subject to the penalties of a firamunh-r. And by 7 3 
jr. 3. r. 24. Serjeants, counsellors, proctors, attornies, and all officers 
of Courts practising v.ithout having taken the Oaths of Allegiance 
fand Supremacy, and subscribing tbe Declaration against Popery, re- 
pealed by tifat. 31 (sro. 3. r. 32. § 18. see title A'orjurors!^'] are guilty 
of a /it ivmunirCf whether the Oaths be tendered or not. See 4 Comtn. 
116, 1 17. 

In almost cvcrj- session of parliament, acts arc made for indemni- 
fying persons v. ho have omitted to qualify themselves for offices and 
proniotions within the lime limited by law, and for allowing furtlicr 
time for that purpose. 

Oaihs mu st be taken in the very \vords expressed in the acts, and 
cannot be qualified; yet the equivocation of using the words ii: con- 
science, instead of my conscience, or S'ea of llomc^ instead of See ot 
Romt'y shall not, it has been said, invalidate the Oath. IDu/st. 197. 

See further on the subject of Outfif^ this Dictionary, titles A^mcori' 
for mints; jVoyijuror; Pafiist; Pa - /lament^ ^c. 

OBEDIEN'TIA, In the Canon law, is used for an ofTice, or the ad- 
ministration of it: whereupon the word obcdhntiuleA^ in the provincial 
constitutions, is taken for officers under '1 i' .vi. r-. d'; I u:-,-. ^ 

Vol. IV. 3 U 
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I . And as some of these offices consisted in ii>c coHeclion of rents or 
pensions, rents wci c called Obcdientia: quia colligihajitur ab obrfJien^ 
tia/ibua. But though Obcdimtia was a rent, as appears by Hovcdtv^'m 
a general acceptation of this word, it extended to whatever was en- 
joinc<i tilt monks by the abbot; and in a more restrained sense, to the 
cells or farms which belonged to the abbey to which the monks were 
sent, vi rjusdt m Obedieiiiia. either to look after the farms, or to col- 
lect ihe rents. Sec. See Mat. Parin^ Jlnti, 1213. 

OBIT, Imi.'^ Signifies a funeral solemnity or office for the dead, 
most commonly performed >vhcn the corpse lies in the church unin- 
terrcd; also the aimivcrsary office. 2 Cro, 51: Dyer 313. The anni- 
versary of any person's death was called the Obit; and to obsen e such 
day with prayers and alms, or other commemoration, was the keep- 
ing of the Obit: in religious houses they had a register, wherein they 
entered the Obita or Obiiual days of their founders or benefactors, 
which was thence termed the Obituary. The tenure of Obit^ or Obi- 
tuary^ or chantry lands, is taken away and extinct, by stat, 1 Rd, 6. 
f. U. 

OBJURGATRICES, Scolds, or unquiet wcnnen, punished with 
the cvicking-stool. MS. LL. Lib, Burg, Villx de Montgomery tem/i. 
Hen, 2, See Cauigatory. 

OBLATA, Gifts or offerings made to the King by any of his Sob- 
jccts, which in the reigns of King John and King Hen, III. were so 
carefully heeded, that they were entered in^o the J'ine Rolls under 
the title of Ohlata; and if not paid, esteemed a duly, and put in charge 
to the Sheriff. Pfuli/tH of Purveyance, In the Exchequer it signifies 
old debts, brought as it were together from precedent years, and put 
on the present Sheriff's charge. Fract. Excheq, 78. 

OBLATIONS, oblationcsi] Offerings to God and the Church. See 
Sjuim, de Concil. torn, 1.//. 393. The word is often mentioned in our 
law l>ooks; and formerly there wcie several sorts of Oblations, viz. 
Oblationen alturin^ which the priest had for say'mg mass; Oblatione.K 
dffujictoruvi^ which were given by the last wills and testaments of 
persons dying to the church; Oblationes mortuorum, ov funerales^ given 
at burials; Oblationes pttnitentium^ which were given by persons pe- 
nitent; and Oblationes fienttcostalesy kc. 

The chief or principal feasts for the Oblations of the altar w^vcjill 
Saints, Chrisiniast Candlemas, and Easter, which were called Obla- 
tiones (juatuor firincifiaU-H; and of the customary offerings from the 
parishioners to the parish priest, solcnmly laid on the altar, the mass or 
sacrament offerings were usually thrcc-pcncc at Christmas, two-pence 
at hasier, and a penny at the two other principal feasts. Under this 
title of Oblations were comprehended all the accustomed dues for 
sucramcnialia or christian offices; and also the little sums paid for 
saying masses and prayers for the deceased. Kenneths Gloss. See OJ- 
yirifigs. 

Oblationes funerales were often the best horse of the defunct, de- 
livered at the church gate or grave to the priest of the parish; to 
which old custom wc owe the oiigin of mortuaries, Sec. And at 
the burial of the dead, it was usual for the surviving fiiends to offer 
liberally at the altar for the pious use of the priest, and the good es- 
tate of the soul deceased, being called the Soulsctai. In A or/Zr Wales 
this usage still prevails, where ui the rails of the communion-table in 
churches, is a tablet conveniently fixed, to receive the money offered 
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funerals according to the quality of the deceased; which has been 
observed to be a providential auj^incntation to some of those poor 
churches. KinneCs Gloss, At first the church had no other revenues 
beside these Oblations, till in the fourth century in was enriched with 
lands and other possessions. Btoiuit. See title Moriuary. 

Oblations, See. arc in the nature of tithes, and may be sued for in 
the Ecclesiastical Courts, and it is said arc included in the act 7 & 8 
fV, 3, c, 6, for recovery of small tithes under 40*. by the determina- 
tion of Justices of Peace, Sec, Sec title Tithes. 

OBLIGATION, obli^atio.'\ A bond, containing a penalty, with a 
condition annexed for payment of money, performance of covenants, 
or the like; it diflcrs from a bill, winch is generally without a penally 
or condition, though a bill may be obligatory. Co. Lit, 172. Obliga- 
tions may also be by matter of record; as statutes and recognizances, 
to which there are sometimes added defeasances, like the condition 
of an Obligation; but when the Obligation is simple, or single, with- 
out any defeasance or condition, it is most properly called so. 2 Shcji. 
.ibr, \7 5. See title Bond. 

OBLIGOR, He who enters into an obligation; as Obligee is the 
person to v/hom it is entered into. 

Before the coming in of the Xormam^ writings obligatory were 
made firm with golden crosses, or other small signs or marks. But 
the .Vormans began the making such bills and obligations with a print 
or seal in wa.\, impressed with every one's special signet, attested by 
three or four witnesses. Informer time many houses and lands there- 
to passed by grant and bargain, without scrip, charter, or deed, only 
with the landlord's sword or helmet, with his horn or cup; and many 
tenements were demised with a spur or currycomb, with a bow or 
with an arrow. Coivell. See Uun,t(; liomi; Decdy II. 6. 

OBL.'VTA TEHll.'F., Accordii»g lo some accounts, half an acre of 
land; but others hold it to be only half a perch. Sfieim. Gloss. 

OBREPTION, The obtaining a gift of the king by a false sugges- 
tion. Scotch Diet, 

OBV^ENTIONS, C!>vcntiorics,'] Ofi'erings or tithes; and Obla- 
tions, Obventions, and Offerings are generally the same thing, though 
Obvention has been esteemed the most comprehensive. Sec OOUi 
:ions; Tithc'i, 

OCC.VSIO, Is taken for a tribute which the lord imposed on his 
vassals or tenants; propter occasiones bellorum vel alinruin ncccaaita- 
,'um, FletUy lib. I. c, 2.1. Rather the cause or pretext of such imposi 
tion. 

OCCASIOXARI, To be charged or loaded with payments, or oc-; 
casional penalties. 6'/«.'. Ed. 2. y/.-mo 21. So in J^^lcfa, Ira qnod ijiti vi- 
^ilatores non occasioncntur. Lib. 1. cafi, 2A, par, 7, 

OCCASIONES, Assaits, whereof il/wwa-oor/ speaks at large; the 
word is derived ab occando^ i. e. harrowing or breaking clods. See 
Sfielman*» (^lot^iaryy v. Essartum. Lib, AHj^er Scac. par, I. cap. 13, and 
this Dictionary, .>1snart, 

OCCUPANT, occiiparm.'] He who first gets possession of a thing. 
An island in the sea, precious stones on li>c sea-shore, and treasure 
discovered in the ground that has no pai ticular owner, by the Law ol 
Nations belong lo him who finds them and gets the first occupation 
of them. Treat. Laws 342. 

The h.KVf OF Occup.\xcy is founded upon the law of nature, rix. 
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Quod terra manens vacua occu/ianti conceditur. So ast upon the first 
coining ol" the inhabilants to a new couniry, he who first enters upon 
sucli part ol ii, jnci manures it, guins the property; (as is now used in 
CornuHilly SiC. by the laws of the »V/ari//anr«, under certain regulations, 
for which see the Stannary laws;) so that it is the actual possession 
and nianurance of the land which was the first cause of occupancy, 
and consequently is to be gained by actual entry. Sid, 347. 

Where a man finds a piece of lc\nd which no other possesses or 
hath title unto, and enters upon the same, this gains a property, and 
a tiwe by occupanc y; but this manner of gaining properly of lands has 
long since been of no use in Kngland; tor lands now jjossessed with- 
out any title are in tiie Crown, and not in him who first enters, iiid, 
218. Tiiough an estate for another's life, by our antient laws, might 
begotten by occupancy: as for example; suppose yl had lands granted 
to him for the life of and died without making any estate of it; in 
such case, whoever first entered into the land after the death of ^, 
froi the properly lor the remainder of the estate granted to J for the 
life of />. For to the heir of y1 it could not go, not being an estate of 
inheiitancc, but only an estate for another man's life; which was not 
descendible to the heir unless he were specially named in the grant: 
and the e>;ecu-ors of J could not have it as it was not an estate tes- 
tamentary, that it should go to the executor as goods and chattels; so 
that in truth no man could entitle himself unto those lands: therefore 
the law preferred him who first entered, and he was called Occu/ianjif 
and should hold the land during the life of paying the rent, and 
performing the covenants, Sec. Bac. RUm, 1. And not only if tenant 
ptir trrmc d'autre I'i? died, living cc«(ui f/ue vie; but if tenant for his 
own life granted over his tsuue to another, and the grantee died be- 
fore him, there should be an Occupant. Co, I.it, 41, 338. 

A man could not, however, be an Occupant but of a void posses- 
sion; anil it was vioK eveiy possession of a person entering that could 
make i.n occupancy, for it must be such as would maintain trespass 
without farther entry. I'aiti^h, 191, 192: Carter 65: 2 Kch, 250. It 
was also held, that there could be no occupancy by any person of 
AViiat another had a present right to possess: occupancy by law must 
he of things which have natural e::istencc, as of land, Sec. and not of 
rents, advowsoijs, fairs, markets, tiihcs. Sec. v.-hich lie in grant, and 
are incoriwreal lights and estates; uid there could not be an Occupant 
of a copyhold estate. Vact^h. ISO: Mud, Ca. 66: I iwsf. 41. The title 
by gent ral occupancy is now universally prevented by stats, 29 Car. 
2. c. 3. § 12. I t Ciro. 2. r. 20, ^ 9. The first statute enacts, that es- 
tates par autre vie shall be devisable; and if not devised, chargeable 
in the hands of the lieir as assets by descent where the estate falls 
on him as special occupant; and if he is not entitled as such, shall go 
to the grantee's executors or administrators, 'and be assets. On this 
statute a doubt arose wlicther it operated further than by making 
such estates devisable, and asbcts fc r debts; and in one case it was ad- 
judged, that the adminibtrator took the stu'plus of such estates after 
payment of <lebts, if not devised, for his ow n benefit, as in the place 
of a general Occupant. Sec 12 Alod. 103. This gave occasion to^he 
second slat»;te, \W»icb expressly makes the surplus, in case of intes- 
tancy distributable as pci sonal estate. See further as to Occupancy, 
2 Convn. 258: i'aut^ii. 187: Viv. title Occupancy and Estates, R. 2, 
Com, Dig. Eattttcsj j\ 



OCCUPANT. 



429 



By the old bw no right of occupancy was allowed where the King 
had the reversion of the lands; for the reversioner hath an ecivial right 
with any other man to enter upon the vacant possession; and wljere 
the King's title and a subject's concur, the King's shall be ahviiys pre- 
ferred: aguinst the King, therefore, there could be no prior Occu- 
pant, for mUlum trm/ius occunit rcgt. 1 41. And even in the case 
of a subject, had the estate /ler autre vie been granted to a man and 
his heirs during the life of centui <jiu vify there the heir might and 
still may enter and hold possession, and is called in law a s/wciii/ Or- 
cufiant; as having a special exclusive right, by the terms of the ori- 
ginal grant, to enter upon and occupy this hccrrdituH juci UH dui ing the 
residue of the estate gr..ntcd; though some have thought him so called 
with no very great propriety, and tlial such estate is rather adesccn- 
dii)lc freehold, fautf/t, 201. Sec '2 Comm. c. \6,/i. 2j9. 

By the statutes above mentioned, though the title of common or 
general occupancy is utterly extinct and abolished, yet that of special 
occupancy by the heir at law continues to this day; such heir being 
held to succeed to the ancestor's estate, not by descent, for then he 
must take an estate of inheritar.ce; but as an Occup ant specially 
marked out and appointed by the original grant. And it seems (noi- 
withiiuhding the opinion of Blucksto^ie to the contrary) ih.it these 
statutes extend to cases of incorporeal hereditaments; although, as 
has been already noticed, before the statute, no common occupancy 
could be had of such incorporeal hereditaments. See 2 Comm. c. 16. 
ft, 200; and C7iria(ian's note there; and 3 F. JVms. 261 — 6, with Coot'* 
notes. 

The true ground of occupancy is, that antiently all trials of ti- 
tles were by real actions, therefore he who had the freehold was one 
to whom the law had a special regard. The antient law, for many rea- 
sons, did not allow leases for above forty years, till the stat, 2 I Hr77, 
8,c. 15. Besides, there was reason too, that not only he who had right 
paramount, might know how to try his action, but that the lord might 
know how to avow for his services (which were considerable things 
formerly); he ought to know who was his tenant, therefore the law 
prov ided there should be a person on whom he should avow. See 
Car:. 57, 1 Sid. 346: 1 J^cv, 202. Gray v. liearcroft. 

The subject and object of the Occupant are only such things as 
arc capable of occupancy, and not the freehold at all; into which he 
neither doth, nor can enter; but the law casts the freehold immedi- 
ately upon him who hath made himself Occupant of the land, or 
other real thing whereof he is Occupant, that there may be a tenant 
to the /-.rccci/w: /icr rau:^/iaii Ch. J. Bii. 19 fic 20 Car, 2. in the case 
of Holdcn V. Smalibrooke. 

See farther, 27 Aaa. 31: 2 Roll. Jbr. 15 1: Cro, Kliz, 158: G 2\Jod, 
63, 68. Smartle v. Penliallov}, 

In some cases where the laws of other nations give a right by oc- 
cupancy, as iji lands nev/ly created, by the rising of an island in the 
sea or in a river, or by the Alluviun or Dcrclicdon of the waters; in 
these instances the law of Eniflaud assigns them an immediate owner. 
J-'or Bracton says that if an island arise in the middle of a r/uj r, it be- 
longs in common to those who have lands on each side thereof, but 
if it be nearer to one bank llian another, it belongs only to him who 
is proprietor of the nearest shore. Bract. /. 2. c. 2. Yet this seems 
»nly to be reasonable, where the soil of the river is cqnally divided 
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between ihc owners ol the opposite shores; for if the whole soilistl»e 
freehold of any one man, as it usually is whenever a several fishery 
is claimed, there it seems just (and so is the constant practice) that 
the eyotts or little islands, arising in any part of the river, shall be the 
property of him who ownelh the piscary and soil. ^Salk. 637. How- 
ever, in case a new island rise in the ara^ though the civil law gave 
it to the Occupant, yet ours, gives it to the King. Bract. /. 3, c. 2; 
Callis of Seivrrn 22. And as to lands gained from the sea, either by 
uliuvio/iy by the washing up of sand and earth, so as in time to make 
fcrra Jirmii; or by dereliction^ as when the sea shrinks back below the 
usual water mark; in these cases the law is held to be, that if this gain 
he by little and little, by small and imperceptible degrees, it shall go 
to the owner of the land adjoining. 2 Roll. Abr. 170: Dyer 326: For 
dc mifiimis nori curat lex; and, besides, these owners, being often 
losers* by the breaking in of the sea, or at charges to keep it out, this 
possible gain is therefore a reciprocal consideration for such possible 
chai'ge or loss. But if the allu\ion or dereliction be sudden and con- 
siderable, in this case it belongs to the King; for as the King is lord 
of the sea, and so owner of the soil while it is covered with water, it 
is but reasonable he should have the soil when the water has left it 
dry. Callis 24, 28. So that t!\c quantity of giound gained, and the 
time during which it is being gained, are what make it either the 
King's or the Subject's property. See Smart v. Dundee Corjioratioti 
kiii's in rarimmenf. In the same manner if a river nnming between 
two lordships by degrees gains upon the one, and thereby leaves the 
other dry, the owner who loses his ground thus imperceptibly has no 
remedy; but if the course of the ri\er be clumged by a sudden and vio- 
lent flood, or other hasty means, and thereby a man loses his ground, 
it is said that he shall have what the river has left in any other place 
as a recom pence for this sudden loss. CoIUh 28. 

Of t/tint^a Persotu:', to which a title may be obtained by Occufiancij. 
— Among these BlackMone enumerates, 1, Tlie goods of alien ene- 
mies: restrained, however to captors j\uthorized by public authority, 
and to goods brought into the country by an alien enemy after a decla- 
ration of war witliout a safe conduct. See title Mien^ and also title In- 
■:uranccy II. 2. The persons of prisoners till their ransom is paid; 
and perhaps in some cases negro slaves. See this Dictionary, title 
Siaves, 2, Any thing found which does not come under the descrip- 
tion of waifsy cstrayn, rjreck^ or irrasure-trove. See those titles. 3. 
The benefit of the clewentu of light, air, and water, as far as they are 
previously unoccupied, or as they may be occupied without injuiy to 
another. See title .Yu^ance, 4. Aninuils fcrx imtune^ under the restric- 
tions of the Game laws. See that title, j. A special personal property 
in corn growing on the ground, or emblemtnts; though the title 

to these, as Mr. Cfirititian observes, is rather the continuation of an 
inch.oule, than t!»e acquisiiion of an oiiginal right. See title Emble- 
ments, — G, 7. Property arising by accc•"^i:'Jn aiid confusion of ,^oods;^s 
to the former of which a little shall be said presently. As to the lat- 
ter, see title Confusion^ fir o/ierty by, 8. Literary Frofterty; ^'&{.o\\);}iz\\ 
stee this Dictionary under that title. 

As to property arising from acccs&ion. By the Roman laws, if any 
given corporeal substance received afterwards an accession by natural 
or by arliiicial means, as by the growth of vegetables, the pregnancy 
of animals, the embroirlfring of cIo»b. or the ' pttvcrVion of wood m- 
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metal into vessels and ulcnsiis, the original owner oi' the thing was 
entitled hy his right of possession to the property of it under such its 
state of improvement. This has also long been the law of Knt^laJid; 
for it is laid down in the Yearbooks, that whatever alteration of forra 
any property has undergone, the owner may seize it in its new shape 
if he can prove the identity of the original materials; as if leather be 
made into gloves, cloth into a coal; or if a tree be squared into tim- 
ber, or silver melted or beat into a difiVrent figure. 5 11. 7, 15: 12 
H, 8. 10. But if the thing itself by such operation were changed into 
a different species, as by making wine, oil, or bread, from another's 
grapes, olives, or wheat, the civil law held, that it belonged to the 
new operator, who was only to make a satisfaction lo the former pro- 
prietor for the materials which he had so converted. These doctrines 
are implicitly copied and adopted by Bractoji^ and have since been 
confirmed by many resolutions of the Courts. Bract. I, 2. cc. 2, 3: 
Bro. M. title Frojierty 23: Moor 20: Pofih, 38. It hath even been 
held, that if one takes away and clothes another's wife or son, and af- 
terwards they return home, the garments shall cease to be his pro- 
perty who provided them, being aimexcd to the person of the child 
or woman. Moor 214. See 2 Comm, c. 26, and the notes there. 

OCCUPATION, occu/iafio.'] Use or tenure; as we say, such land 
is in the tenure, or Occupation, of such a man, that is, in his posses- 
sion or management; also it is used for a trade or mystery. Slat, 12 
Car. 2. c. 18. Occupations at large are taken for purprestures, intru- 
sions and usurpations; and particularly for usurpation upon the King 
by the stat. de Bi^amis^c, 4: 2 Itmf, 272. 

OCCUPAVIT, A writ that lay for him who was ejected out of his 
freehold in time of war; as the writ of novel disseisin lay for one dis- 
seised in time of peace. Ingham, 

OCHIERN, The Chief of a branch of a great family, Scotcn 
Diet. 

OCTAVE, The eighth day after any feast, inclusive. See Utas. 
ODHAL RIGHT; See Tenure, I. I. 

ODIO ET ATI A, Was a writ antiently called breve de bo7io isf 
mala, directed to the Sheriff to inquire w hether a man, committed to 
prison upon suspicion of murder, were committed on just cause of 
suspicion, or only upon malice and ill-will; and if upon the inquisi- 
tion it were found that he was not guilty, then there issued another 
writ to the Sheriff to bail him. See Reg, Orig. 133: Bract, lib. 3. cap. 
20: Utats, 3 Ed. 1. call, 1 1; 28 Kd. 3. cuji, 9. 5. P. C. 77: 2 Inst. 42: 
9 Be/i. 506, 

The party committed, if entitled to be bailed, may now have the 
cause of his commitment inquired into, and be discharged on bail, by 
suing out an habeas cor/ius. See this Dictionary, ut^Nabeas Cor/ius. 

Blackslone remarks, that according to Bracton, I. 3. tr, 2. c. 8, this 
writ ought not to be denied to any man; it being expressly ordered 
to be made out gratis^ without any denial, by Magna Carta, c. 26: 
and Stat. IVesf. 2. 13 A'. 1. r. 29. But the statute of Gloucester, & Ed. 
Uc. 9, restrained in the case of killing by misadventure or self-defence; 
and the stut. 28 Kd. 3. r. 9, abolished it in all cases whatsoever: But 
as the Stat. 42 Ed, 3. c, I, repealed all the statutes then in being, 
contrary to the Great Charter, Sir Edward Coke is of opinion, that 
the writ de Odio ei Alia was thereby revived, 2 Inst, 43, 5 5, 315. See 
2 Comm. c. B. ft. 129. 
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CECONOMUS, Is sometimes taken for an advocate or defender; 
as, Hummus tttcuiarium Ctconomus iSt firotector trccleaia. Mali. Far, 
anno 1245. 

CECONOMICUS, A word used for the executor of a last Avill and 
testament, ;»s the ])tMson who hud the occonomy or fiduciary disposal 
of the goods of the deceased. ///*/. Dunelm, afntd IVhartcrii lingU 
Sacr, par, \. fturr, 784. 

Ol'TKNCK, delictum,')^ An act committed against a law, or omitted 
■\vhcre the hiw re<juircs U, and punishable by it. Wmf, Hijmb, Of- 
fences are c[»piial or not: capital, those for which the offender shall 
lose his life: nol cispiial, whcic an oR'cnder may forfeit his lands and 
goods, be fined, or suffer coriK)ral punishment, or both; but not loss 
of life. //. P. C, 2, 126, 134. Under capital Offences arc compre- 
hended high trciison, petit treason, and felony. Oflences nol capital 
include the remainini^ part of the pleas of the Crown, and come un- 
der the title of Misdennanorii. An Offence may be greater or less, ac- 
cording to the place uhereiu it is done. J'inch 25. But the Offence 
Avill be in equal degree in ihem, who arc equally tainted with it; and 
those who act and consent thereto, are alike offenders. 5 Reju 80. Sec 
this Dictionary, title Misdemeanor, 

OFl KRINCIS, Are reckoned among personal tithes, payable by 
custom to the parson or ^icar of the parish* either occasionally, as at 
sacraments, marriages, christenings, churching of women, burials, 
8cc. or at constant limes, as at Ilascer., Chriatmatt, Sec "Vrn/. 2kj^ o Ed. 
(5. cc, 13, 20, 21. iitut. 32 Hen, 8. ra/i, 7. § 2, enforces the payment 
of Offerings according to the custom and place where they grow due. 
Vide Gblutions. 

By }>tat. 2^3 Ed. 6. caj}, 13. § 10, all persons who ought to pay 
Oflerings, shall yearly pay to the parson, vicar, proprietary, or their 
deputies, or farmers of the parishes where they dwell, at such four 
Offering days as heretofore, within the space of four last years past, 
hath been accustomed, and in default thereof shall pay for their said 
Offerings at Easier following. 

The four Offering-days are ChrUtman^ Easter^ M'lutsuyitide^ and 
the I'east of the dedication of the parish-church. Giba. 739, 

OFFERINGS OF THL KING. All Offerings made at the Holy 
Altar by the King and Queen are distributed amongst the poor by the 
dean of the chapel: there are twelve days in the year cailed Offering 
UaijSi as to these OfTerings, viz. Christmas^, Jiaatcr^ JV/utsundai/, Ml 
Saintk^ J^eio Years Vai/, Tivcifih Day-, t'andlcman>, Annunciation^^ As- 
cension^ Trinity Sunday-, 6V. Jolm Bafuist^ and Michaelmua Day: all 
which are high festivals. Lex Constitudonisy 184. 

The Offering commonly made by James 1. M*as a piece of gold, 
having on onc^j[^e the portrait of the King kneeling before the altar, 
with four crowns before him; and circumscribed with this motto. 
Quid refribuam Domino jiro omnibus tjuce tribuit mihi? and on the other 
side, a lanib lying near a lion, with this inscription, Cor eontritum iS 
hnmiiia'.um n'jn despicitt Dens. Ibid, 

OFFERTORIUM, A piece of silk or fine linen, used to receive 
and wrap up the offerings or occasional oblations in the church. 
Statut, Eccl, S, Pauiii London^ M^.f'J, 39. Sometimes this word sig- 
nifies the offerings of the faithful; or the place where they are made 
or kept; sometimes the service at the time of sacrament, the Ojfer- 
wrvy &c. See Comrnon Prayer in the Communion service. 
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OFFICE. 

Officium.J That function by virtue whereof a man hath some 
employment m the affairs of another, as of the King, or of another 
person. Cotvell. 

Offices are classed, by Blactcfitone^ amontj incorporeal heredita- 
ments; and an otTice is defined to be, a riy;ht to exercise a public or 
private employment, and to take the fees and emoluments thereunto 
belongiiig; whether public as those of magistrates, or private as of 
bailiffs, receivers, or the like. 2 Comm. c. 3./t. 36. 

It is said, thi<i the word officium principally implies a duty, and in 
the next place the chart^e of such duty; and that it is a rule, that where 
one man hath to do with another's affairs against his will, and with- 
out his leave, that this is an Office, and he who is in it is an officer. 
Cart/}. 478. 

There is a difference between an Office and an employment, every 
Office being an employment; but there are employments which do 
Jiot come under the denomination of Offices; such as an agrcemenl 
to make hay, plough land, herd a flock, &c, which differ widely from 
that of steward of a manor, Sec 2 Hid. 142. 

By the antient common law, officers ought to be honest men, legal 
and sage, ijui mrUun sciunt Isf ftoaaint officio ilti intendere; and this, 
says Lord Coke^ was the policy of prudent antiquity, that officers did 
ever give grace to the place, and not the place grace the officer. ^ 
Inst. 32, 456. 

Officers are distinguished into civil and military, according to the 
nature of their several trusts. Carth, 479. 

Officers are public, or private; and it is said, that every man is t 
public officei* who hath any duty concerning the public; and he is no> 
the less a public officer where his authority is confined to narrow 
limits; because it is the duty of his Office, and the nature of that du- 
ty, which mvikes him a public officer, and not the extent of his autho- 
rity. Curth. 479. 

Also offices are distinguished into antient Offices, and those whick 
arc of a new creation; and herein it is observable, that constant usage 
hath not only sanctioned the first establishment of such antient Offi'* 
ces as have existed liuio out of mind, but also liath prescribed and 
settled the manner in which they have existed and are to continue to 
exist; in what manner to be exercised, how to be disposed, &c. 9 Co. 
97: Cro. KHz. 636: 2 Roll. Mr. 182: Cro. Car. 513: I Shoiv. 436. 

There is also another distinction of Offices into judicial and minis- 
terial; the first, relating to the administration of justice, or the actual 
exercise thereof, must be executed by persons of sufficient capacity, 
and by the persons themselves to whom they arc granted; and herein 
also antient usage and custom must govern. I Jon. 109: Dav. 35: 9 
Co. 97. 

I. Who hath a Right to create and grants or assign an Office; and 
how and to tvhom; and of one Office being incidtnt tOj or com- 
fiatihle withj another, 
II. Of the Offence of buying and tei/ing an Office^ and lohat Offices 
are firohibitcd to be thus disjiosed of. 
Til. What remedies a Persons having a Right to an Office, must fiur- 
Vor . IV. -3 \ 
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.vi/e, ;o be let into the Enjoyment of i(y and how a Disturbance 
in fntnishable. 

IV. Of the for/t iture of an Office; and nvhercffor Corruption^ Bri- 
bery^ Extortion^ and o/i^irtHfiivc Proceedings^ Officers are Jiu- 
ninhabte, 

1. Thk King is the universal Ofliccr anrl disposer of justice with- 
in this realm, from whom all others are said to be derived; yet he 
cannot create a new Office inconsistent with our constitution, or pre- 
judicial to the Subject. 1 2 Co, 116: I Hot. lie/i. 206: Carth. 478. See ti- 
tle King. 

A nuui may have an estate in Offices either to him and his heirs, 
or for life, or for a term of years, or during pleasure only; save only^ 
that OlTiccs of public trust cannot be granted for a term of years, 
especially if they concern the administration of justice, for then ihey 
niij^ht perhaps vest in executors or administrators, 9 Be/i, 97, Nei- 
ther can ixny judicial Oflicc be granted in reversion, because though 
the grantee may be able to perform it at the time of the grant, yet 
before the Office falls he niay become unable and insufficient; but 
ministerial Offices may be so granted, for these may be executed by 
deputy. 1 1 Kcfi, 4. 

There are three things, says Lord CoXr, which have fair pretences, 
yet are mischievous; 1st, new Courts; 2d, new Offices; 3d, new Cor- 
porations for trade: and as to new Offices, either in Courts or out of 
them, these cannot be erected without act of parliament; for that, 
under the pretence of common good, they arc exercised to the into- 
lerable grievance of the Subject. 2 Inst. 540. 

An Office granted by letters patent for the sole making of all bills, 
informations, and letters missive in the Council of York^ was held 
unreasonable and void. 1 Jon, 231. 

One Chuie petitioned the King to erect a new Office for registering 
all strangers within the realm, except merchant-strangers, and to 
grant the Office to the petitioner with or without a fee; and it was re- 
solved by all the Judges, that the erection of such new Office for the 
benefit of a private pc- son was against all law, of what nature so- 
ever. 1 Co, 116: and several cases there cited to this purpose. 

The King cannot grant to any person to hold a Court of Equity, 
though he may grant ttnere /tlacitu; for the dispensation of equity is 
a special trust committed to the King, and not by him to be intrusted 
with any other, except his Chancellor. Hob, 63. 

The grant of an Office, generally, may be made to any person 
whom the King pleases, for the King has an interest in his Subject, 
and a right to his service; and therefore an information lies against 
him who refuses an Office being duly elected; and he shall not be 
excused for his neglect to qualify himself according to law. I Salk. 
168. But see titles Dinacnter; Pofn.st. 

A woman may be an officer. Thus the grant of any Office of go- 
vernment which may be exercised by deputy is good, as Regent of 
the kingdom; so of the Keeper of a castle, Forester, Gaoler, Com- 
missioner of sewers, Sexton, and Overseer of the poor. Sec Com. Dig. 
title Officer {^), So an Office of inheritance may descend or be granted 
to a woman, as the Office of Karl-Marshal; Com. Dig. — or Lord 
Great Chamberlain of England, Ih o. P, C. 

Wherever one Office is incident to another^ such incident Office 



OFFICE, II. 



435 



is regularly grantable by him who hath the principal Office; and on 
this foundation it hath been held, that the King's grant of the Office 
of County-clerk was void, it being inseparably incident to the Office 
of Sheriff, and could not by any law or contrivance be taken away from 
him. 4 Co, 32. Mirton^s case. 

So an Office of chamberlain of the King's Bench prison is insepa- 
rably incident to the Office of marshal; therefore a grant of the Of- 
fice of marshal, with a reservation of the Office of chamberlain, is 
void. I Salk. 439: 1 Xfow. 320, 321. 

So it hath been resolved, that the Office of Exigentcr of London 
and other counties in England^ is incident to the Office of Chief Jus- 
tice of C. B. and therefore a grant thereof by the King, though in the 
* vacancy of a Chief Justice, is null and void. J)ijer 175. ff. //. 25: I 
.4nd. 132: and see Show. Far. Ca. Sir Hou'/and Hoit*8 cafsr. 

Lord Coke says, that the Justices of Courts did ever appoint their 
clerks, some of which after, by prescription, grew to be Officers in 
their Courts; and this right which they had of constituting their own 
Officers, is further confirmed to them by stat. Wcfsifn. 2. 13 A. I. sf, 
1. f. 30. The reasons arc; 1st, For that the law ever appoints those 
who have the greatest knowledge and skill to perform that which is 
to be done. 2dly, The officers and clerks are but to enter, inrol, or 
effect that which the Justices adjudge, award, or order; the insuffi- 
cient doing whereof maketh the proceeding of the Justices erroneous; 
than which nothing can be more dishonourable and grievous to the 
Justices and prejudicial to the party. 2 Inst, 425: 4 Mod, 173. 

If two offices are incompatible, by the acceptance of the latter, 
the first is relinquished and vacant; even though it should be a supe- 
rior Office. 2 Term Refi, 81. The subsequent acceptance of an in- 
compatible Office vacates that which was previously held, whether 
superior or inferior. See 2 Term Re/i, 8: and Doug. 398, in n, if. v. 
Godzvin, 

II. The taking or giving of a reward for Officesof a public nature 
is said to be bribery; and nothing can be more prejudicial to the good 
of the public, than to have places of the highest concern, (on the due 
execution whereof the happiness of both King and People depends,) 
disposed of, not to those who are most able to execute, but to those 
who are most able to pay for them; nor can any thing be a greater 
discouragement to industry and virtue, than to see those places of 
trust and ^onour, which ought to be the rewards of those who by 
their industry have qualified themselves for tlicm, conferred on such 
who have no other recommendation but that of being highest bid- 
ders; neither can any thing be a greater temptation to officers to 
abuse their power by bribery and extortion, and other acts of injus- 
tice, than the consideration of the great cxpcnccs they were at in 
gaining their places, and the necessity of sometimes straining a point, 
to make their bargain answer their expectations. 2 /wv/". 148: I Hawk, 
P. C, it is said to be malum in scj and indictable at common law. Jsoy. 
102: Moor 781. 

For which reasons, among many others, it is expressly enacted 
by siat. 12 /?. 2. c, 2, that the chancellor, treasurer, keeper of the 
Privy seal, steward of the King's house, the King's chamberlain, 
clerk of the rolls of the justices of the one Bench and of the other, 
barens of the Exchequer, and all others who shall be called to ordain. 
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namet or make justices of the peace, sherifi's, e^cheators, custoniei^s* 
comptrollers, or any other ofTicer or minister of the King, shall be 
firmly sworn that they shall not ordisin, name, or make any of the 
above-mcniioncd oflicers for any gift or brokagc, favour or afi'ection; 
nor that none who sucth by himself, or by others, privily or openly, 
to be in any manner of Ofliee, shall be put in the same Office, or in 
any other; but that they make all snrh officers and ministers of the 
best and most lawful men, and sufficient, to their estimation and 
knowledge. 

And by atat, 4 //. 4. c. 5, it is enacted, that no Sheriff shall let his 
bailiwick lo farm to any man for the time he occupieth such Office. 

But the principal statute relating to this matter is &tat. 5 &c 6 Jid, 
6. c, 16; whereby it is enacted, " That if any person bargain or sell 
any Office, or deputation of any Office, or any part of any of them, or 
receive any money, fee, Sec. directly or inoirectly, or take any pro- 
mise, &tc. to receive any nioney, kc. directly or indirectly, for any 
Office, or for the deputation of any office, or any part of any of them; 
or to tile intent that any pcrbon should have, exercise, or enjoy any 
office, or the deputa tion of any Office, or any part of any of them, 
which shall in anywise concern the administration or execution of 

iustice, or the receipt, kc. of any of the King's treasure, 8cc. or the 
Leeping of any of the King's towns, 6cc. being for a place of strength 
and defence; or which shall concem or touch any clerkship to be oc- 
cupied in any manner of Court of record wherein justice is to be mi- 
nistered; that then every person that shall sooftend shall not only lose 
and forfeit all his and their right, interest, and estate, in or to any of 
the said Office or Offices, Sec. but also persons who shall give or pay 
any sum of money, &c. or shall make any promise, See. shall imme- 
diately be adjudged a disabled person in the law to all intents and pur- 
poses to have, &c. the said Office, Sec. 

" It is further enacted, That bargains, sales, promises, bonds, agree- 
ments, covenants, and assurances shall be void to and against him and 
them by whom any such bargain, &tc. shall be made. 

*' Provided always. That this act shall not extend to any Office 
whereof any person is seised of any estate of inheritance, nor to any 
Office of parkership, or of the keeping of any park-house, manor, 
garden, chase, or forest, or to any of them. 

It is also provided, Tliai this act shall not be prejudicial to the 
Chief Justices of the King's Bench or Common Fleas, or the Justices 
of assise: but that they may do in every behalf, concerning any Office 
to be given or granted by them, as they might have done before the 
making this act." 

In the construction of this last-mentioned statute, the following 
opinions have been holden: 

'1 he Ofiice of Chancellor, Registrar, and Commissary in Ecclesi- 
astical Courts arc within the meaning of the statute; inasmuch as 
those Courts do not only determine niatlers which are brought before 
them /rt) sulutc atiimjc, but also have the decision of disputes concern- 
ing the lawfulness of matrimony, and legitimation of children, which 
touch the inheritance of the Subject; and also hold plea of legacies 
and tithes, kc. in which respects they are Courts of justice. Cro. Jac. 
36D: 3 lust, 148: 12 Co. 78: Halk. 468: 3 i-cr. 287: 2 I'^ent, 187, 267. 
Offices in fee arc out of the statute; for if the King be seised in fee 
a bailiwick^ and he demise the same to J. who demises to B, reii- 



OFFICE, IL 



437 



(jering, &c. the demise to B, is not within the statute; for offices in 
fee being excepted out of the statute, under-leases of such Offices 
are also excepted inclusively. 2 Lev, 151. 

The place of cofferer is within this statute, and a person having 
once purchased this place is forever disabled to enjoy the same; and 
the King is bound by this statute, and could not dispense with it by 
any non ob.ttanir, 3 Buiat, 91: Co, Lit. 234; Cro, Jac, 385. 

The sale of a bailiwick of a hundred is not within the statute, for 
such an ofience doth not concern the administration of justice , nor IS 
it an office of trust. 4 Leou, 33: 4 Mod. 223. 

A seal in the Six-clerks' Office is not within the statute, being a 
ministerial Office only; and they are but under clerks, who have so 
much a sheet for copyinpj, 8ic. but one Jud^;c held it not saleable at 
common law for the following reasons: 1st, Discouragement of merit 
and industry. 2clly, It occasions extortion and exaction of excessive 
fees. 3dly, From its being a great charge to suitors. 4thly, It exempts 
the persons, who enter, by these means, in a great measure, from the 
due regulations under which ihcy ought to be; for liiey arc not so 
easily removed, as if they were at the will of him who had the dis- 
posal of them. Faach, 26 Cur, 2. in C. B. tifiarroiv v. Reynolds, 

This statute doth not extend to military officers; and slat, 7 IV, iJ" 
AL which requires, that every commission officer, before his com- 
mission is registered, should take the oath there mentioned, that he 
had not directly or indirectly given any thing for procuring the com- 
mission but the usual fees, extended only to horse, foot, and dragoons, 
but not to the marines. Prcced, Chanc. 199, 

The sale of the deputation of the Office of Provost-Marshal o{ Ja- 
maica is not wiihiti this statute, because this statute does not extend 
to the plantations. 4 Mod. 222: Sali',i \ I: 2 Afod. 45. ^. P, undeter- 
mined; and there suid arguendoy that so good a law should have as 
extensive a construction as possible. 

In a writ on a judgment in Ireland^ it was held clearly that the Of- 
fice of clerk of the CrouT), and clerk of the peace, was within the 
Statute; but that this law did not extend to L-elandy not being enacted 
there. Trin, 9 Geo. 2. in B. U. Muccarty v. IVickford, 

It is illegal to sell many offices not within the statute 5 8c 6 Ed, 6. 
c, 16. But many offices, not within that statute, maybe sold, provided 
the sale takes place with the consent of those who have the power of 
appointment. 8 Term Reft. K. B, 94. 

One who makes a contract for an ofticc, contrary to the purport of 
this statute, is so far disabled to hold the same, that he cannot at any 
time during life be restored to a capacity of holding it by any grant 
or dispensation whatsoever. Hod, 75: Co. Lit. 234: Cro, Car. ."61: 
Cro. Jac. 386. 

Where an Office is within the statute, and the salary is certain, if 
the principal make a deputation, reserving a lesser sum out of the 
salary, it is good; so if the profits be uncertain arising from fees, if 
the principal make a deputation, reserving a certain sum out of the 
fees and profits of the Office, it is good: for in these cases the deputy 
by his constitution is in place of his principal, yet he has no right to 
liis fees, they still continue to be the principal's, so that as to him it 
is only reserving a part of his own, and giving away the rest to ano- 
ther; but where the reservation or agreement is not to pay out of the 
profits, but to pay generally a certain s\im, it must be paid at all 
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events; and a bond of performance of such agreement is void by the 
statute. Saik. 468: 6 Mod. 234: Comb, 356. 

This being a public law, the judges ex officio are to take notice of 
it; but yet it seems the more regular and safe way to plead it: but it 
hath been resolved, that a person in pleading this statute need not al- 
lege that the party against whom it is pleaded is not within any of 
the provisoes or exceptions in the statute; but that if he be, it must 
come on his side to shew it. 7'rin, 9 Gto, 2. in B, R, Maccarty v. 
Wickford. Sed quare? Also vide 2 And. 55, 107; Ld* Rayin, 1245. 

III. It is held clearly, that an assise lay at common law for an Of- 
fice, and that therefore though the statute of lVe»t. 2, 13 Jid. I. */. I, 
c, 25, speaks only of Offices in fee, yet an assise lies for an office in 
tail, or for life; but this is to be understood of Offices of profit, for of 
an Office of charge and no profit an assise doth not lie. 8 Co, 47. a: 2 
hint, 412. 

But a man shall not have an assise of the whole Office, unless he 
be disseised of the whole; yet if a man be disseised of parcel of the 
profits of an Office, he may have an assise for that parcel only. 8 Co. 
49 b: 2 Inst, 412. 

In an assise for an office newly erected and constituted, the de- 
mandant in his plaint must shew what fee or profit is granted for the 
exercise thereof; for this office cannot have a fee or profit appurte- 
nant to it, as an anlient Office may, and for an Office without fee or 
profit no assise lies. 8 Co. 49. 

But in assise for an antient Office, the demandant in his plaint need 
now shew M'hat fee or profit is belonging to it, for it shall be intended 
there is some fee or profit. 8 Co, 49. 

In an assise for an Office, the demandant must shew a seisin; but 
it hath been held, that taking 2d. for a cafnaa against B» is sufficient 
seisin of the office of Filazer dc banco. 1 Roll. Abr, 270. 

Also in an assise for an Office, the demandant in his patent must 
set forth a title. 3 Mod. 273. 

An assise lies for the office of Registrar of the Admiralty; for 
though their proceedings are according to the civil law, yet the right 
of their office is determinable at the common law: so of the master- 
ship of an hospital, being a lay fee. 8 Co. 47: 2 Inst. 412: 11 Co. 99. 
b: Dyer 1 j2. 

A man may bring an action on the case for the profits of an office, 
though he never had seisin. 1 Mod, 122. And, in general an action 
by a person claiming an Office against the person in actual posses- 
sion, and receiving the fees, is now perhaps the most eligible method 
that can be pursued to try the question of right. 

If the King grant the Office of Comptroller of the customs to A. 
and B. durante bt-ne/ilacitoy and A, dies, and afterwards the King 
grants the said Office to C. and yet B, under pretence of survivor, 
ship, exercises the said office, and receives the profits thereof; C. may 
have an indebitatus ansumfisit for so much money had and received to 
his use. 2 Mod, 260. See 2 Lev, 108: 1 Mod, 122: and further, title 
Mandamus. 

IV. It is laid down in general, that if an officer acts contrary to 
the nature and duty of his Office, or if he refuses to act at all, that in 
these cases the Office is forfeited. 1 1 Ed. 4. \. b: 2 Roll. Abr, 155. 
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Uut herein it will be necessary to consider more minutely what 
shall be said to be such acts as are contrary to the duty of his Office; .* 
and how far the same (whether they are acts of omission or commis- 
sion) amount to a forfeiture; wherein it hath been clearly agreed, that 
n ij^aoler by suffering voluntary escapes, by abusing his prisoners, by 
extorting unreasonable fees from them, or by detaining them in gaol 
after having been legally discharged and paid their just fees, forfeits 
his Office; for that in the grant of every Office it is implied, that the 
grantee execute it faithfully and diligently. Co. Lit, 233: 9 Co, 50: 
3 Mod, 143. 

If a gaoler leave his prison door unlocked, and the prisoners es- 
cape, it is not only a negligent but a voluntary escape. Cro. Car, 492, 

But it is held, that one negligent escape is not a forfeiture, though 
a voluntary one is, but that two negligent escapes amount to a for- 
feiture. 39 Hen. 6. 33: 2 Roll, Mr, 195: 2 Fern, 173: and see stat. 8 
ijf 9 IK 3. ca/i. 27; this Dictionary, title Gaoler, 

There arc, says Lord Cokcy three causes of forfeiture or seizure 
of Offices by matter in deed, 1st, By abuser. 2dly, Non-user. 3dly, 
Refusal. 

1st, Abuser; as by a marshal or other gaoler*s permitting escapes. 

2dly, By Non-user; in which there is this difference, when the Of- 
fice concerns the administration of justice or the commonwealth, the 
officer <rx officio ought to attend without request, there by non-user 
or non-attendance the office is forfeited; but where an officer is not 
obliged to attend, but upon demand or request made by him whose 
officer he is, there without such demand or request there can be no 
forfeiture; and herein also Lord Coke in another place takes the fol- 
lowing diversity, viz, that non-user, of itself, without some special 
damage, is no forfeiture of private Offices, but that it is otherwise of 
a public one, which concerns the administration of justice. 

odly, As to refusal, he says, that in all cases where an officer is 
bound upon request to exercise his Office, if he does not do it upon 
request, he forfeits it; as if the steward of a manor be requested by 
the lord to hold a Court, if he does not do it, it is a forfeiture. 6 Co, 
50: Co, Lift, 233. 

If conditions in law, which are annexed to Offices, be not observed 
and fulfilled, the Office is lost for e\er, for these conditions are as 
strong and binding as express conditions; therefore if the Office of 
forester, &c, descend to an infant or feme-covert, (where by law they 
may so descend,) and these are not exercised by sufficient deputies, 
they become forfeited, Co. Litt, 233, b: 8 Co, 44: Cro. Cur, 556. 
Hard, 11. 

Insufficiency is an original incapacity which creates the forfeiture 
of an Office; so if a superior puts in a deputy into an Office, which 
may be exercised by deputy, who is ignorant and unskilful, this is a 
forfeiture of the Office. 4 Mod. 29. arguendo. 

If the King grants an Office in any of the Courts at Wrsfminster., 
the judges may remove an officer for insufficiency, and they arc the 
proper judges of his abilities. 4 Mod. 30. argueyido. Where an offi- 
cer may be removed, but not abridged of his fee, see 1 Roll, Rcfi. 
82-3. 

A Filazer of C, B, being absent two years, and having farmed out 
bis Office from year to year, without licence of the Court, was dis- 
charged by the Chief Justice, ex- a/isen^it sociorurn smrum^ by word. 
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spoken openly in Court; and though there was no record made of the 

discharge, nor no legal summons for him to answer to any accusa- 
tion, yet the discharge was held good. Dyer I U. b.pl. 64: I Roll, jibr, 
155. 

The Clerk of the Papers, in the King's Bench prison, cannot act by 
deputy, but must himself reside within the prison Clerk of the Pa- 
pers, and Clerk of the Day-rules, in the King's Bench piison, was 
removed by the Court of K. B. for non-residence. 4 Ttrm Kiji. K, B. 
716: 5 r. 511. 

An officer was turned out, because that he apolia-vit r*uetdam recorda 
contra officii sui debifuni; and it was objected, 1st, That it was not 
certain enough, because not sliewn what records; to which the Court 
answered, that it would be prolix, and then he having spoiled the re- 
cords, they arc not perhaps to be had. 2dly, That it n*ay be he did it 
by chance, and not wilfully; to which the Court said, that the conclu- 
sion cortra officii sui dvbitum includes that. 1 Keb. 597, 

But if the King grants an Ofhce w hich concerns trust and diligence 
to two, and one is attainted, the entire Office is forfeited to the King; 
for he cannot make one occupy in common with another. Floii\ 180. 

Wherever an officer, who holds his Oftice by patent, commits a 
forfeiture, he cannot r- gularly be turned out without a scire facias^ 
nor can he be said to be completely ousted or discharged without a 
writ of discharge; for his right appearing of record, the same must 
be defeated by matter of as high a nature. But for this see Dyer 155, 
198, 211:9 Co. 98: Co. Litt, 233: Cro. Car. 60, 61: 1 81, 134: 
S Co. 44. b: 1 RoU. Mr, 580: 3 Mod. 335: 3 Lev. 288. 

All officers are punishable for corruption and oppressive proceed- 
ings, according to the nature of the offence, either by indictment, at- 
tachment, action at the suit of the party injured, loss of their Oflice, 
&c. 6 Mod. 96. 

But besides the punishment by indictment, &c. all Courts of re- 
cord have a discretionary power over their officers, and are to see that 
no abuses are committed by them, which may bring disgrace on the 
Courts themselves: the Court of King's Bench, by the plenitude of 
its power, exercises a superintendency over all inferior Courts; and 
may grant an attachment against the judges of such Courts for op- 
pressive, unjust, or irregular practice, contrary to the obvious rules of 
natural justice. Dyer 218: Palm, 564: 1 .VuM', 210. 

As to extortion by officers, it is so odious, (being more heinous, as 
Lord Coke says, than robbery, as it is usually attended ^^ilh the ag- 
gravating sin of perjury,) that it is punishable at common law by fine 
and imprisonment, and also by removal from the Office in the execu- 
tion whereof it was committed; and is defined to be, the taking of 
money, by any officer, by colour of his office, either where none is 
due, or not so much is due, or where it is not yet due. Co, Lin, 368. 
b: 2 Inst, 209: 10 Co. 102: 2 RoU. Abr. 32, 57: Cro. Car. 438, 448: 
Raym. 315. 

But the stated and known fees allowed by the Courts of justice t» 
their respective officers, for their labour and trouble, are not re- 
strained by the Common Law, or by the statute of Westm. 1, There- 
fore such fees maybe legally demanded, withoutdanger of extortion. 
21 Hen, 7. 17: Co. Litf. ^568, See further this Dictionary, titles Ex- 
tortion; Fees; Bribery, 

In general, all wilful breaches of the duly of Office are forfeit- 
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'.\U"cs of it, and punishable by fine, Sec. for since every Office is insti- 
tuted, not for the s:.kc of the officer, but for ihe good of some other, 
nothing can be more just than that he, who cither neglects or re- 
fuses to answer the end for which his Office was ordained, should 
give way to others who are both able and willing to take care of it, 
and that he should be punished for his neglect or oppressive execu- 
tion; but the particular instances wherein a man may be said to act 
contrary to the duly of his Office, though various, are yet so generally 
obvious, that it is needless to enumerate them. Co. lAtt. 233, 234. 

For further matter connected with this title, sec this Dictionary, 
titles Mandamua; Quo li'arrantOy U'c. 

OFFICE FOUND, Is where an inquisition is made to the King's 
use, of any thing by virtue of his Office who inquireth, and it is found 
by the inquisition. In this signification it is used in sfat. 33 //. 8. c. 20.; 
where to traverse an Office, is to traverse an inquisition taken of Of- 
fice; and to return an Office, is to vctuni tliat which is found by virtue 
of the Office. Kitch. 177. 

There arc two kinds of Offices issuing out of the Exchequer by 
rommission, viz, an Office to entitle the King in the thing inquired 
of, and an Office of instruction. 6 Rt/j, 52. The Office of entitling 
doih vest the estate and possession of the land, £cc. in the King, who 
had therein before only a right or title; as were an alien purchases 
lands, a person is attaint of felony, or the like; and the other Office 
is where land is vested and settled before in the King, but the parti- 
culars thereof do not appear upon record. 4 Re/i. 58: Plonvd. 484, 
The effect of this Office is, that the King, from the time of finding, 
shall be answered the profits without entry, &c. 5 Refi, 32: 10 Ueji, 
115. If any Office be wrongfully found, those who are grieved may 
be relieved by a traverse, or monstrans de droit, by pleading or peti- 
tion; for every Office is in nature of a declaration, to which any man 
may plead, and cither deny or confess, &c. Plov.^d, 448. Bro, 506. 
Where Offices arc found before the escheators, they must be deli- 
vered by indenture under the hands and seals of the jurors. Dyer 170. 
Sec title liufueat of Ojficr, 

OFFICIAL, officiaiis] In the anticnt civil law, signifies him who 
is the minister of, or attendant upon, a magistrate. In the canon l^w, 
it is he to whom any bishop generally commits the charge of his 
spiritual jurisdiction; and in this sense there is one in every diocese 
tailed Officialis PriJicifiali.s, whom the law styles Chancellor; and the 
rest, if there are more, are by the canonists termed Officialex Jlraneiy 
but by us commissaries. In our statutes, this word signified properly 
him whom the archdeacon substitutes for the executing his jurisdic- 
tion. The archdeacon hath an Official or church-lawyer to assist him, 
who is judge of the archdeacon's Court. Wood's InM» 30, 505. 

OFFICIAKIIS NON FACIENDIS VEL AMOVENDIS, A 
writ directed to the magistrates of a corporation, requiring them not 
to make such a man an officer, or to put one out of the Office he 
hath, until inquiry is made of his manners, &c. Reg, Orig, 126. 

OFFICIUM CURTAGII PANNORUM, Granted to William 
Osborney anno 2 Ed, 2, Extract, Ein. Cancel/, 

OIL. The lord mayor of London, and the master and wardens of 
the tallow-chandlers' company, are to search all Oils brought to Lon^ 
don; and if anv is deceitfully mixed, they mav throw it awav, and pu- 

V'ot. IV. ' 3 K ' 
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nish the oPfcndcrs: and head officers in corporations have like power. 
Utat. 3 /Jin. 8. cu/t, 14. 

No lamps to be used in private houses but of fish Oil. 8 jlnt:. c. 
V. § 18. Sec lillc Canatt'is, 

OLD JEVv UY, Vttnu Judaismus."] The place or street where the 
Jews lived in London. See Jews. 

OLD STYLE; See Year. 

OLEHON LAWS. U/iuremes Leges^'] Laws relating to maritime 
affairs so called, because said to be made by Kin^ Richard L M'hen 
he was at Olcron^ an island lying in the bay of Jajuitain^ at the mouth 
of the river Charent. Co, Litt. 260. These laws are recorded in the 
Black Book of the Admiralty, and are accounted the most excellent 
compobiiion of Sea Laws in the world. See Seidell's Mare Ciaufiuntf 
222» 254: 1 Comm. 418: 4 Comm. 423: and this Dictionary, title Alzvi/. 

OLYMPIAD, Olympian.'] An account of time among the Greeks, 
consisting of four complete years, having its name from the Olijmfiic 
games, which were kept every fourth year, in honour of Juftiter 
Olympiu/if near the city of Olymjtia; when ihey entered the names of 
the conquerors on public records. The first Olijmfiiad began in the 
year 3938 of the Julian period, 505 years after the taking of Troy^ 
776 before the birth of Christ, and 24 years before the founding of 
Home. yEthelrtdy King of the Ent^lish Saxcnsf computed his reign by 
Olym/iiadif. S/it/m, 

OMISSIONS, Are placed among crimes and offences; and Omis- 
sion to hold a Court-leet, or not swearing ofiicers therein, &c. is a 
cause of forfeitme. Omissions in law proceedings render them vi- 
cious and defective; vide title .Amendment; Ojfficr. 

ONCUNNE, Sax. On Cunnen.] Jccunatus. Le^. ^Jl/redy c, 29. 

ONERANDO PRO RATA PORTIONIS, A writ that lies for a 
joint-tenant, or tenant-in-common, who is distrained for more rent 
than his proportion of the land comes to. Reg. Orig, 182. See title 
Joint'teyianta. 

ONEROUS CAUSE, The Scotch phrase for a good and legal 

consideration. See jissnm/idt. 

O. NI. It is the course of the Exchequer, as soon as the Sheriff 
enters into and makes up his account for issues, amerciaments, and 
mean profits, to mark upon each head 0. AT; which denotes Oneratur 
.Msi habcat aujjicicniem exonerationem, and presently he becomes the 
King's debtor, and a debet is set upon his head; whereupon the par- 
ties /larai'ailr become debtors to the SherifT, and are discharged 
against the Kin?:^, Sec. 4 /«Ar. 1 16. See title Sheriff, 

ONUS EPISCOPALE, Antient customary payments from the 
clergy to their diocesan bishop, of synodals, pentecostals, Sec. See 
Epi.scofialia. 

ONUS IMPORTANDI, The charge or burden of importing 
merchandise, mentioned in the stat. 1.5 Car. 2. 

ONUS PROBAND I, The burden of proving: upon whom it shall 
be imposed, see title Evidence. 

OPEN LAW, Lex Ma f life it (a.] The making or waging of law; 
w hich bailifls may not put men to, upon the bare assertion, except 
J hey have witnesses to prove the truth of it. Magna CartOy c. 21. 

OPEN THEFT, Sax. 0/ienthcof,'] A theft that is manifest. Leg. 
MiTU 1. f. 13. 
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OPEN TIDE, The time after corn is carried out of the common 
fields. Brit. 

OPERARII, Such tenants, under feudal tenures, who had some 
little portions of land by the duty of performing many bodily labours 
and servile works for tl^cir lortl, being no other than the senn and 
bondmen: they arc mentioned in several anticnt surveys of manors. 

OPERATIC One day's work performed by a tenant for his lord. 
Paroch. Antiq. 320. 

OPPOSER, An ofRccr belonging to the Green Wax in the Ex- 
chequer. See Kxcheqiin-, 

OPPRESSION, In a private sense, is the trampling upon or bear- 
ing down one, on pretence of law, which is unjust: but where the law 
is known and clear, though it appear hard or unequitable, the Judges 
must determine accordiniv; to that. Vauti^h. 37. As to the remedy for 
the 0/ifircasion ofihe Croivn^ see title A7w§-, \'. 2. 

OPTION, When a new suflVagan bishop is consecrated by the 
Archbishop of the province, by a customary prerogative the Arch- 
bishop claims the collation of the first vacant dignity or benefice in 
that sec, at his own choice; which is called his Ojition, Coivel. See 
title Bishojis. 

OPTIONAL WRIT. A /irxci/ic is an optional writ, i. e, it is in 
the alternative, commanding the defendant to do the thing required, 
or shew the reason wherefore he hath not done it. There is another 
species of original writs called Pemnfirory or a si fcccrit te securiany 
from the words of the writ, which directs the Sheriff' to cause the de- 
fendant to appear in Court, without any Option given him, provided 
the plaintiff' gives the Sheriff* security effectually to prosecute his 
claim. 3 Comm, 274. See titles Original; Writ. 

ORA, A Saxon money or coin, valued at sixteen pence, and some- 
times, according to variation of the standard, at twenty pence. The 
•word often occurs in Domesdaxjy and the laws of King Canutus. 

ORANDO PRO REGE ET REGNO, An antient writ. Before 
the Reformation, while there was no standing collect for a sitting 
parliament, when the Houses of Parliament were met, they petition- 
ed the King that he would require the bishops and clergy to pray for 
ihe peace and good government of the realm, and for a continuance 
of the good understanding between his Majesty and the estates of the 
kingdom; and accordingly the writ De Orando firo Rege ^ Regno 
was issued, which was common in the time of King £dw. III. Atchols. 
I'lngL Ifist. /mr. 3. /i. 66. 

ORARIUM, The hem or border of a garment. Coivel. 

OR BIS, A bonney, a swelling or knot in the flesh, caused by a 
Mow. Bract, lib. 3. title De Corona^ ca/i. 23. num, 2. 

ORCHARDS AND GARDENS. Robbing them, or destroying 
trees in them, how punished, see fttat6: 43 liliz. c. 7. 9 Ceo. I. c. 22. 
The Hundred answerable for damages in destroying of Trees in 
Orchards. 9 Geo, 1. c. 22. § 7. See Black Act; Gardens, 

ORCHEL, or ORCHAL, mentioned in stats, I Ric. 3. c. 8. 3 ^ 
4 Ed. 6. c. 2. Seems to be a kind of stone like alum, which dyers 
use in their colours. It is among the articles liable to a duty on im- 
portation. 

ORDEAL, or ORDAL, Saxon compounded of or, magnum^ and 
dcaly or dele^ judicium; or as others, from or, privative, and del, part, 
that is, ex/ier.t criminisy or Not guilty.] An antient manner of trial ii 
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criminal cas^s; for when an offender being arraigned pleaded Not 
guilty, he might choose whether he would put himself for trial upon 
God and the country, by twelve men, as at this day, or upon God only; 
and then it was called T/ic Jud^mnif o/Gof/, presuming 'hat he would 
deliver the innocent. 'J\rms de Ley: 9 Rc/i. 32. 

This trial, according lo Dlaik&toue^ arose from the superstition of 
our Saxon ancestors, who, like other northern nations, were ex- 
tremely addicted to divination; they therefore invented this among 
the methods of purgation or trial to preserve innocence from the 
danger of false witnesses, and in consequence of a notion that God 
would always interpose miraculously to vindicate the guiltless, 4 
Comm. 342. 

There were of this, two sorts, one by fire, another by water. Of 
these sec JMmbard^ in his ExfxUcalion of Saxon Words^ verbo orda- 
lium: Holmi^ahcdyfol. 98, and Hoioman especially, Disftut. de Feud, fi. 
41. See Skene dc verdor, Sij^nifcat. verbo Machainum. 

This seems to have been in use in the time of Henry the Second, 
as appeareth by Glanvitlv^ Ub, 14. cafi, 1, 2. See also Verstegan, c. 3. 
Jtag. 63, &c. and Uovcdm 556. This Ordalian law was condemned by 
Pope Str/ihen the Second, and afterwards totally abolished here by 
Parliament, as appears by J^ot. Paten, de anno 2 Hen, 3 membr. 5: 
CoTve/. Vide Leg. Kdrv, Covfenfi. ca/i. 9. Blackstone says. Ordeal was 
abolished in our Courts of justice, by an act of parliament in 3 H. 3. 
according to Coke; or rather by an order of the King in council. Sec 
4 Comm. 344. 5: and 9 Re/i. 32: 1 Rym.Fced. 228: S/ielm. Gioss. 326: 
2 7Vt/«. Rec. J/t. 20: Stld, Eadm./ol. 48. According to the record in 
S/ielmaJi, it appears that the order of council alluded lo the trial by 
Ordeal, as condemned by the Church of Rome; and substituted the 
punishment of imprisonment, abjuration of the realm, and security 
for good behaviour in the case of suspicion of certain crimes speci- 
fied. 

The water Ordeal was performed either in hot or cold: in cold wa- 
ter, the parties suspected were adjudged innocent, if their bodies 
were not borne up by the water contrary to the course of nature; in 
hot water, they were to put their bare arms or legs into scalding wa- 
ter, which if they brought out w ithout hurt, they were taken to be in- 
nocent of the crime. 

Those that were tried by the fire ordeal, passed barefooted and 
blindfold over nine hot glowing plowshares; or were to carry burning 
irons in their hands, usually of one pound weight, which was called 
Simfde Ordeal; or of two pounds, which was dufilex; or of three 
pounds weight, which was (ri/dex ordalium; and accordingly as they 
escaped, they were judged innocent or guilty, acquitted or condemn- 
ed; this fire Ordeal was for freemen, and persons of better condi- 
tion; and the water Ordeal for bondmen and rustics. Glanv.lib, A.c. 1, 

And the horrible trial by fire Ordeal, in the first degree, Queen 
Emma^ mother of Edward the Confessor, is said to have undergone 
on a suspicion of her chastity; though the trutli of the story is now, 
we believe, nearly exploded. 

Both sorts of Ordeal might be performed by deputy, but the prin- 
cipal was to answer for the success of the trial; the deputy only ven- 
turing some corporal pain for hire, or perhaps for friendship. 4 Comm. 
342, 3. 

ORDEFFE, or ORDELFE, ejffossio metalti, from the Saxon or<f, 
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metaiium, and dclfarty fffodere.^ A word often used in charters of pri- 
vileges; signifying a liberty, whereby a man claims the ore found ia 
his own ground; but properly is the ore lying under ground. A delfc 
of coal, is coal lying in veins under ground, before it is dug up. Cow- 
ell. 

ORDELS, Oaths and Ordcls, were part of the privileges and im- 
munities granted in old charters, meaning the right of administer' 
ing oaths, and adjudging ordeal trials, within such a precinct or li- 
berty. CowelU 

ORDERS, Are of several sorts, and by divers Courts; as of tho 
Chancery, King's Bench, &c. Orders of the Court of Chancery, ei- 
ther of course or otherwise, are obtnined on the petition or motion of 
one of the parties in a cause, or of some other interested in or affected 
by it; and they are sometimes made on hearings, sometimes by con- 
sent of parties. They are to be pronounced in open Court, and drawn 
up by the Registrar from his notes; and if there be any difficulty in 
adjusting the notes, a summons is given by the Registrar for the 
rlerk or solicitor of the other side to attend, whereupon they are set- 
tled, or the Court is applied to if it cannot be otherwise done: before 
the Orders arc entered and passed by the Registrar, the other side 
hath four days allowed to object against them, for which purpose co- 
pics are delivered; and when they arc perfected, they arc to be served 
on the parties, or the clerk or solicitor employed by them. If an Or- 
der is of course, the solicitor usually draws up the notes or minutes, 
and gives them to the Registrar's clerk, to draw up the Order from; 
and when the Order is drawn up, it is to be entered by the entering 
clerk, which must be within eight days from the pronouncing; then 
the Registrar passes and signs it, after which is the service, Sec. For 
not obeying an Order, personally served, a party may be committed. 
See the Books of Practice. 

ORDERS OF THE COURT of KING'S BENCH, Rules made 
by the Court in causes there depending; which when drawn up and 
entered by the clerk of the Rules, become Orders of the Court. 2 
Lill. 261. 

See Sir George Cooke*s Rules and Orders in the Courts of I^iig^s 
Bench and Common Pleas and Cases in Practice^ 2 vols. 8vo. a very 
excellent work, from which many things in our modern books of 
practice are taken, tiiough the authors have seldom been so ingenu- 
ous, as to acknowledge from whence they were taken, or to refer to 
any authorities, in many of those instances. And see also this Dic- 
tionary, title Motion, 

ORDERS OF JUSTICES of PEACE, or of the Sessions; See 
Justices of the Peace; SessioJis. 

ORDINALE, A book which contains the manner of performing 
divine offices, in quo ordinatur modus, iP'c. 

ORDINANCE, ordinatio.'] A law, decree, or statute, variously 
used. 

Ordinance of the Forest, Ordinatio foresfa.'] A statute made 
touching matters and causes of the forest; See the statute 33 34 
Edw, I. 

ORDINANCE of PARLIAMENT, Is said to be the san.c with 
Act of parliament; for Acts of parliament are often called Ordinances, 
.^nd Ordinances Acts; but originally there seems to be this difference 
between them; that aii Ordinance was but a temporary act, not in- 
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troducing any new Lav/, but founded on Acts formerly made: and 
such Ordinances might be altered by subsequent Ordinances: but an 
Act of parliaivicnt is a perpetual law, not to be altered but by King, 
Lords, and Commons. Rot. Pari. 37 £d. 3: Pryn. on 4 Inst* 13. Sec 
title Statute. 

ORDINARY, ordinanut,"] A civil-law term, for any judge who 
hath authority to take cognizance of causes in his own right, and not 
by depululion; by the common law it is taken for him who hath Or- 
dinary or exempt and immediate jurisdiction in causes ecclesiastical. 
Co. Lift, 544: Staf. Ifrsttn, 2. 13 Jul. I, sr. 1. c. 19. 

This name is applied to a Bishop vho hath original jurisdiction j 
and an Archbishop is the Ordinary of ihe whole province, to visit 
and receive appeals from inferior jurisdictions, &:c. 2 JtiKt. 398: 9 
Re/i. 41: IVood^K Jnsf.^S. — The word Ordinary is also used for every 
commissary or official of the bishop, or other ecclesiastical judge hav- 
ing judicial power; an aichdcacon is an Ordinary; and Ordinaries 
may grunt adinijiistration of intestates' estates, See. slot. 31 iiV, 3. c, 
1 1: 9 Pr/i. 36, But the bishop of the diocese is the true and only Or- 
dinary to certify excommunications, lawfulness of marriage, and such 
ecclesiastical and spiritual acts to the judges of the common law; for 
he is the person to whom the Court is to write in such things. 2 S/ic/i. 
Mr. 472. 

For the Ordinary's power, it is declared by many statutes; as re- 
lating to visiting hospiluls, by ^fat. 2 II, 5, at. I. r, 1. The certifying 
of bastardy, Sec. 67a/. 9 6. r. 11. Concerning questions of tithes, 
that shall come in debate before him. Stat. 27 H, 8. c. 20. Allow- 
ance of schoolmasters. Sec. Stats. 23 Eliz, c. I: 1 Jac. 1. c. 4. If a man 
may keep a school without licence of the Ordinary, see Ld. Raym. 
603: and this Dictionary, title Schoolmaster. And the authority of 
Ordinaries in general is restored, by utat. 13 Car. 2. 1. c. 12. 

The Ordinary's power and interest in a church is of admitting, in- 
stituting, and inducting parsons; of seeing and taking care that it be 
provided with a pastor, by the patron who has the right of present- 
ing; or in his default to bestow the church on some proper person to 
serve the cure, Sec. 1 Roll. Rrfi. 453. Before presentation to a church, 
the Ordinary may sequester the profits; and during the vacation, it 
is said, he may make a lease. 1 Krb, 370. When the Ordinaries or 
their ministers have committed extortion or oppression, they may be 
indicted, putting the things in certain, and in what manner, See. 2 5 
Kd. 3. St. 3. e.9. 

Formerly clerks accused of crimes were delivered to the Ordinary, 
and the bodies of such clerks kept in the Ordinary's prison until tried 
before him by a jury of twelve clerks; and if condemned, they were 
liable to no greater punishment than degradation, loss of goods, and 
the profits of their lands; unless they had been guilty of apostacy, kc. 
This was when they had the privilege of being tried only by eccle- 
Mastical judges; which was so far indulged them, that after they had 
been once delivered to the Ordinary, they could not be remanded to 
any temporal Court, until the stat. 8 JCliz. c. 4. See this Dictionary, 
title Clergy^ Bcnrfii of. 

No ornaments can be set up in a church without consent of the 
Ordinary. I Strain, 576: sec 9 Co. 36; and A/a/.v. li\'stj)i. 2. ca/i, 19: 
31 is. 3. c. 11:21 //. 8. ca/:. 5: 2 Inst. cap. 19. See further lirooke. 
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litle Ordinary^ Lindewode in cafi. de Consiitutionibus verbo Ordinarii, 
and this Diclionary, titles ^Idininiatrator; Biaho/i; Cler(fiu 

ORDINARY OF NEWGATE, The clcii^yman who is attendant 
in ordinary upon condemned malef.tctors in that prison, to prepare 
them for death; and who rccotxis the behaviour of those unhappy cul- 
prits. 

ORDINATIONE CONTRA SERVIENTES, A writ that lay 
against a servant for leaving his master contrary to the ordinance or 
statute 23 is? 25 £dn: 111. AVg-. Orig. 189. 

ORDINATION of the CLERGY. By common law, a deacon 
of any age might be instituitid and inducted to a parsonage or vicar- 
age: but now, by statute, no man is capable of taking any ecclesiasti- 
cal benefice with cure, promotion, or dignity, unless he be ordained 
a priest, to qualify him for the same. A clerk is to be twenty-three 
years old, and have deacon's orders, before he can be admitted into 
any share of the ministry; and the priest must be twenty-four years of 
age, before he shall be admitted into ordeTs to preach, or to administer 
the sacraments, or to hold any ecclesiuslical benefice; but the arch- 
bishop may dispense with one to be made deacon at what age he 
pleases, though he cannot with one who is to be made a priest. See 
Stats, 13 Eiii, c. 12; 13 k U C, 2. f. 4. extended to Ireland by 44 
Geo, 3, c, 43, By the latter statute the granting faculties of dispen- 
sation appears to be confined to the Archbishops of Canterbury and 
Armagh. 

Deacons and priests are to be ordained only on the four Sundays 
immediately following the Ember JVeekn^ except on urgent occasions; 
and it is to be done in the cathedral or parish church where the bishop 
resides, in time of divine service, and in the presence of the archdea- 
con, dean, and two prebendaries, or of four other grave divines. And 
no bishop shall admit any person into orders, without a title or assur- 
ance of being provided for; and before any arc admitted, the bishop 
shall examine them in the presence of the ministers, who assist bin* 
at the imposition of hands; on pain, if he admits any not qualified, 
&c. of being suspended by the archbishop from making cither dea- 
cons or priests for two years. Cam, 31, 34. 

If any impediment be objected against one who is to be made 
either priest or deacon, at the time he is to be ordained, the bishop 
is bound to surcease from ordaining him, until he shall be found clear 
of that impediment; and it is generally held, that whatever are good 
causes of deprivation, arc also sufticient causes to deny admission to 
orders; as incontinency, drunkenness, illiteraturc, perjury, forgery, 
simony, heresy, outlawry, b;istardy, 8cc. 2 Infit, 631. 5 lie/i. A per- 
son to be ordained priest, must bring a testimonial of four persons, 
known to the bishop, of his life and doctrine; and be able to give an 
account of his faith in Latin: and a deacon is not to be made a priest, 
unless he produce to the bishop such a testimonial of his life. Sec. and 
that he hath been found faithful and diligent in executing the office 
of a deacon. 

A bishop shall not make any one deacon and minister on the same 
day; for there must be some time to try the behaviour of a deacon 
in his office, before he is admitted to the order of a priesthood, which 
time is i^enerally a \ear, but it anay be shorter, on reasonable cause 
allowed by t!ie bishop; priests and deacons are not only to subscribe 
the thirty-nine articles, but take the oath of the King's supremacy, 
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&c. as direclcd and altered by stat, 1 W. IsT Ah */. I. c. 1, d. A piicst 
by his ordination receives authority to preach the word, and adminis- 
ter the Holy Sacraments, See. But he may not preach without licence 
fron\ the bishop, archbishop, or one of the universities. 

The ittat, 31 Eliz. cafi, 6, punishes corrupt Ordination of priests 
Sec. (which, says Blackntone^ seems to be the true, though not the com- 
mon notion of Sinjony). If any persons shall take any reward, or 
other profit, to make and ordain a minister, or to licence him to 
preach, they shall by this statute forfeit 40/. and the party so ordained, 
&c. 10/.; and be incapable of any ecclesiastical preferment for seven 
years afterwards. See further titles Paraon; Clergy. 

ORDINES, A general chapter, or other solemn convention of 
the religious of such a particular order. Paroch, JiUiq, ft, 576. 

ORDINES MAJOKES ET MINORES, The holy orders of 
priest, deacon, and subdcacon, any of w hich did <pialify for presenta- 
tion and admission to an ecclesiastical dignity or cure were called 
Ordints majores and the inferior orders of chantor, psalmist, ostiary, 
reader, exorcist, and acolyte were called Ordines vnnorcs; for which 
the persons so ordained had their firima tonaura different from the 
Conaura clcricalis, Coivell. 

ORDINUM I'UGITIVI, Signified those of the religious who de- 
serted their houses, and throwing off the habits, renounced their par- 
ticular order, in contempt of their oath and other obligations. Paroch* 
Anti(j, 388. 

ORDNANCE, Letters patent for making it, arc not within the 
statute of monopolies, 21 Jac. I r. 3. § 10. See statn, 42 Geo. 3. <r, 
89: 43 Geo. 3. c. 35, 65, 66: 44 Geo, 3. f. 78, 79, 107, for transfer- 
ring lands for the service of the Board of Ordnance. 

ORDO, That rule which the monks were obliged to observe. 
Eadmer, vita S. jlnsehni^ 3. 

ORDO ALDUS, The White Friars, or Jugustinesi the CUter- 
ciuTis also wore white. 

ORDO NIGER, The Black Friars, hjgulfihus, p. 851. The Clu- 
tiiacs likewise wore black. Mat. Parisy 321, 514. 

ORFGILD, or CHEAPGELD, from Sax. or/, fiecus, and gildy 
iolutio vel reden:/iiio.'] A delivery or restitution of cattle. But Lam^ 
bard says, it is a restitution made by the hundred, or county, for any 
wrong done by one who was in pledge; or rather a penally for taking 
away cattle. I.umb. Arch. 125. 

ORFRAIES, aur/fri62um.~\ A sort of cloth of gold, frizled or em- 
broidered, formerly made and used in Kngluvdy worn by our Kings 
and nobility; and the clothes of the King's guards were called Or- 
fraies, because adorned with such works of gold. Mention is made 
of these Orfraies in the Recorda of the To^^er, 

ORGALLOUS, More truly Orguilhus^ that is, proud and high- 
minded, derived from the French orgueil^ pride. 4 //«/. 89. 

ORGEYS, mentioned in stat, 31 11, 3. .sr. 3. c, 2; is the greatest 
sort of jVorth-sta fish (for the statute says they are greater than lob 
fish); which we call organ-ling^ corruptly from Orkney-ling^ because 
the best arc near that island. Coivell, 

ORGILD, sine com/tcJiaatione.'^ Without rccompence; as where no 
satisfaction was to be made for the dCath of a man killed, so that he 
was judged lawfully slain. S/ieltnan. 



OIUGINAL. 



449 



ORIGINAL CHARTER: that which is gi-antcd first to the vassal 
by the superior, ^Scoic/t Diet, 

ORIGINAL, or Ouioinal Writ, The beginning or foundation 
of a suit. When a person has received an injury and thinks it worth 
his while to demand a satisfaction for it, he must apply for that spe- 
cific remedy which he is advised or determined to pursue. To this 
end he is to sue out an Orit^inal, or Oiiginal Writ, from the Court 
of Chancery, the officina justiii<s^ wherein all the king's writs are 
framed* 

This Original Writ is a mandatory letter from the King in Chan- 
cery, sealed with his great seal; and lies in all personji actions, 
against every person not privileged as an attorney, otticer, or prisoner 
of the Court. Formerly, indeed, it was not usual to proceed in the 
King's Bench by Original Writ, in drbt<, detinue, or other action of a 
mere civil nature. But the modern practice is difVercnt, and where 
the defendant pleaded to the jurisdiction, in an action of dtdf com- 
menced by Orij^inal Writ, the Court gave judgment on demurrer for 
the plaintiff; and declared that if such a plea should come before them 
again they would inquire by whom it was signed. See liard^u. 317. 
On the other hand an Original Writ was formeily the most cominon, 
if not the only ground of proceeding against ///'rr.* ;md vit77ibfy.s of 
the House of Commons; but now by stat, 12 13 //'. 3. c. 3. § 2, 
they may also be sued by Original bill and s\mun<jns, attachment and 
distress infinite. Still, however, an Original Writ is the only i;round 
of proceeding against a Corftoradon or Huudrcdors on the statutes of 
hue and cry, fccc. or where by reason of the defendant's being abroad, 
or keeping out of the way, lie cannot be arrested or served with pro- 
cess; [and it is intended to sue him to outlawry.] There is also this 
benefit attending it, in other cases, that after judgment in an action 
by Original, a writ of error will not lie in the Exchequer-chamber 
where it is often brought for the mere purpose of delay; but only in 
Parliamenl. 1 Sid, 424. The reason is, that at common law no writ 
of error lay, except in P.irliament, from the judgment of the Court 
of K. B. and the stai, 27 Eliz, c. 8, which gave a writ of error in the 
Exche{pier-cha:nber, only extends to such actions as are ^rat com- 
menced in the King's Bench; therefore, though a writ of error will 
lie in the Exchequer-chamber, on a judgment by A/7/, which origi- 
nates in the King's Bench, yet it is otherwise where the judgment 
is upon an Original Writ, which issues out of Chancery, wliere the 
action in that case is first commenced. Run, l.j. 83, Sec. Gilb, K. U, 
319. 

Original Writs are calculated for the commencement or removal 
Sfi actions. And they are either de r or ma^istraliai the former 
M ere framed in the King's Court, before the division of it; the latter 
were made out by the Mahtcrn in Chuncery pursui»nt to the stat, 
Wcstm. 2. 13 Jl. I. .s(at. 1. c. 24, In personal actions they arc ex 
coniractUy vel ex delicto^ upon contracts, or for wrongs immediate or 
consequential. See Tidd*n Pract. K. 0» ca/t, I, and the authorities 
there cited. 

In actions of covefiant, debt, and detinue^ the Original W rit is called 
a Pracifir^ by which the defendant has an ofition given him. either to 
do what he is required, or shew cause to the contrary; but iw aasumfi' 
and actions for wrpnes it is called a /loncy or « te/cceri; scrurtimj 

Vox.. IV. } I. 
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by which the dcfcmlani is peremptorily required to sl)ew cause in the 
lirsl instance. Finch, L, 257. 

The use of the firacifie is where something certain is demanded by 
the plaintiff' which it is incumbent on the defendant himself to per- 
form; as to restore the possession of land, to pay a certain liquidated 
debt, to perform a specific covenant, to render an account, and the 
like; in all which cases tlie writ is drawn up in the form of a com- 
mand, to do thus, or shew cause to the contrary; giving the defen- 
dant his choice to redress the injury, or stand the suit. The other 
sort of Original is in use where nothing is specifically demanded, 
but only a satisfaction in general; to obtain which, and administer 
complete redress, the intervention of some judicature is necessary. 
Sut h are w rits oi trtw/iassy or on (he cane, wherein no debt or other 
specific thing is sued for in certain, but only damages to be assessed 
by a jury. I'or this end the defendant is immediately called upon to 
appear in Court, provided the pliuntifT gives good security of prose- 
cuting his claim. 3 Comm. c. 18. /i. 274. 

In point of form the Original Writ is special or general; nomina- 
ftau vcl hincmhiafum, 1 Jiac. Jbr. 29: (iilb. C. P. 3. The foi*mer 
contains the time, place, and other circumstances of the demand, 
very particularly; the latter only a general complaint, without express- 
ing the particulars, as the writ of trespass quare clamum /regit, (s'c, 
Bui in order to save the great and unnecessary expcnce of suing 
forth s/ircial writs in small and trifling suits, and to void oppression 
w hich might otherwise arise, it is enacted by fitat, 5 Ceo, 2. c. 27. § 
/>, that *' no special writ or process shall be issued out of any superior 
Court where the cause of action shall not amount to the sum of ten 
pounds or upwards." And by a rule of Court M, 23 Geo. 3. " in all 
actions in w hich the plaintiff shall proceed against the defendant by 
special Original Writ, and shall recover less than the sum of fifty 
pounds, he shall not, on taxing costs, be allowed any more or other 
t;osts than he would be entitled to in case he had proceeded by bill; 
r.xcept in such actions in which he could not proceed by bill, or in 
which any defendant shall be actually outlawed." 

The Original Writ should be directed to the Sheriff or Sheriffs of 
the county where the action is brought and intended to be tried, and 
the VENUE should be laid in that county. But as to this latter circum- 
stance there is a difl'crcnce between local aiid transitoiy actions; as 
to w hich sec titles ytcdori; Venue, 

The Original Writ, issuing out of Chancery, should be re«rffV,(that 
is witnessed) in the King's name at IVeatminstcry or wherever else 
the Chancery is holden: and as that Court is supposed to be always 
open, it may be tcsie'din vacation as w ell as in term-time. It should, 
however, be always teste'd after the cause of action accrued, and 
'should be made returnable on a general return day in term-time, 
Ndicujirjue, i. e. wheresoever the King shall then be in England, In 
proceeding to out-lawry, if the instructions be carried to the Cursitor 
within the first week of a term, and the cause of action will admit of 
it, he will, for the sake of expedition, make the Original returnable 
on the first cr any other return of the preceding term. Otherwise 
it is usually made returnable in the same or the next term; or, as it does 
not affect the liberty of the defendant, it may be made returnable at 
the distance of two or three terms, ilut there should be fifteen days 
at least between the /c^rrand return of an Original; the law requiring 
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ihat distance of time, between the service and return of it> to enable 
the defendant to come from any part of the kingdom, thoujjh if there 
be Jess, it will be aided by the defendant's appearing and pleading in 
chief. 

The want of an Original is aided after verdict, by atat, 1 8 £/iz. c. 
14; but not after judgment by default, 8cc. And a bad Original is not 
aided, even after verdict; nor a good one, which docs not warrant the 
declaration: the Court, however, will amend any defect in the Origi- 
nal, arising from the misprision of the clerk, in not pursuing his in- 
structions; or from his ignorance in form, though not in substance. 
See title .^Imendmrnt. 

Sec further titles Latitat; Practice; Privitege; Process, is^c. 

ORIGINALIA. In the Treasurer's-Remembrancer*s ofiice in tlie 
Exchequer; the Transcripts, Sec. sent thither out of the Chancery 
are called by this name, and distinguished from Rt corda^ which con- 
tain the judgments and pleadings in suits tried before the Barons. 

These Transcripts contain extracts of all grants of ihc Crown in- 
rolled on the Patent and other Rolls in Chancery, wherein any rent 
is received, any salary payable, or any service to be performed. Tliey 
commence tetnfi. Hen, III. and are continued to a late period. Re- 
port on Records, 1800. 

ORPblD, Some Orped knight, /'. e, a knight whose cloaths shone 
■with gold. Btomit. 

ORPHAN, orfiha7ius,'\ A fatherless child: and in the city of Londoii 
there is a Court of Record established for the care and government 
of orphans. 4 Inst, 248. 

The Lord Mayor and Aldermen of London had the custody of Or- 
phans under age and unmarried, of freemen that died, and the keep- 
ing of their lands and goods: and if they committed the custody of 
an Orphan to any man, he should have the writ of ravishment of 
ward, if the Orphan were taken away; or the Mayor and Aldermen 
might imprison the oflTcnder until he produced the infant. 2 Danv. 
Abr, 311. If anyone, without consent of the Court of Aldermen, 
marries such an Orphan under the age of twenty-one years, though 
out of the city, they may fine, and imprison him until the fine is paid. 
1 Lev, 32: I Ventr, 178. Executors and administrators of freemen 
dying, are to exhibit true inventories of their estates before the Lord 
Mayor and Aldermen in the Court of Orphans, and must give secu- 
rity to the Chamberlain of London and his successors, by recogni- 
zance, for the Orphan's part; which if they refuse to do, they may 
be committed to prison until they obey. Wood*s Inst, 522. If any 
Orphan, who by the custom of London is under the government of 
the Lord Mayor and Aldermen, sue in the Spiritual Court for any 
legacy, Sec. a prohibition shall be granted; because the Lord Mayor 
and Aldermen only have jurisdiction of them. 5 Rc/i. 73. But an Or- 
phan may waive the benefit of suing in the Court of Orphans, and 
file a bill in equity for discovery of the personal estate, Sec. 

The Lord Mayor and Commonalty of Londoff being answerable 
for the Orphans* money paid into the chamber of the city, and hav- 
ing become indebted to the Orphans and their creditors, in a greater 
sum than they could pay; by stat. 5 8c 6 IV.iJf M.ca/i. 10, it is enacted, 
that the lands, markets, fairs. Sec. belonging to the city of London^ 
shall be chargeable for raising eight thousand pounds //tr ann. to be 
approi)natcd for a perpetual fund for Orphans; and, towards raij^in^ 
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such a fund, the iSI:<yor and Comrrtonahy may assess two thousanc} 
potinds yearly upon the personal estates of inhabitants of the city, 
and levy the same by distress, &c. Also a duty is granted of four 
shillings //rr ton on wines imported, and on coals; and ever)- appren- 
tice shall pay 2.v. bd. when he is bound; and 5-v. when he is admitted 
a freeman, for raising the fund; the fund is to be applied for pay- 
ment of the debts due to Orphans, by interest after the rate of Al.ficr 
cent. Isfc. And by § 18. of the said statute, no person shall be com- 
pelled by virtue of any custom in the city, to pay into the chamber 
of L'jtifion any sum of money or personal estate belonging to an Or- 
phan of any frcen»an for the future. By s'ar. 21 Cio. 2, r. 29, the duty 
of 6i7. /trr chaldion on coals, given by the .v^a'. 5 ciJ* 6 IV. \sf M. c. 10, 
towards the Orphan debt, is conthiued for thirty-five years; and by 
titaf. 7 Cito. 3. c. 37, for forty-six years more; and various provi- 
sions are made for the security and application of the Orphans* fund. 
Sec also the act 39 G. 3. c. 69. and the several acts for improving 
the port of London. 

OKTELLl, />.] A forest wo»d, signifying the claws of a dog's 
foot. Kitch, Sff Carta dr Fartnta, c. 6. 

O II rOLAGlUM, A garden plot, or hortilage, Mon» jlnj^l, torn. 1, 

ORV'AL, oriolum.^ A room, or cloister, of a monastery, priory, 
Sec whence it is presumed that Oriel or Oryel College in Oxford 
took name. Matt, Paris-, in vit* Abb. St. Mban. 

OSCULL* M PACIS, a custom formerly of the church, that in the 
celebration of the mass, after the preist had spoke these words, viz. 
Pax Dommi vohi^srum, the people kissed each other, was called 0«- 
culum Pads; afterwards, when this custom was abrogated, another 
-was introduced; which was, w hilst the priest spoke the aforemention- 
ed words, a dcr.con offered the people an image to kiss, which was 
commnoly culled Paccm, Matt, Parisy anno 1100. 

OSM()NDS, A kind of iron ore, aniiently brought into England. 
See the obsolete statute 32 H. 8. c. 14. 

OSTLNSIO, A tribute antiently paid by merchants for leave to 
cxy.ose their goods for sale in markets. Ltg, Jit/ieli-rd^ c. 23, 

OSWALD'S LAW, Lex Os'u:aidi,] The law by which was ef- 
fccted the ejecting married priests, and introducing monks into 
churches, by Oaivald Bishop of IVorccster^ about the year 964. 

OSWALD'S LAW HUNDRED, an antient hundred in IVorccs- 
terahirt, so culled from Bishop OmwuM. who detained it of King Pld* 
gar^ to be i-ivcn to St Mart/s church in tt'orcc.ster; it is exempt from 
the juri^(liclion of the Sheriff, and comprehends 300 hides of lands. 
Cf.n d. Brit. 

OTHO, Was deacon-cardinal of St. jVicholas^ in carcere Tulliano 
a legate for the Pope here in England,, 22 H, 3, whose constitutions we 
have at this d;.y. Stoiv*s Annals^ 305. CoivelL 

Oi HOEONL S, Was a deacon-c. ixlinal of St. Adrian^ and the 
Pope's legate here in England^ 1.5 H, 3, as appearcth by the aAvard 
made betwixt the said King and his commons at Kenilivorth. His 
Constitutions we have at this day in use. Council. 

OLXH, A collar of gold, or such like ornament, worn by women 
about their necks. See the old statute 24 H. 8. c. 13. Cowell. 

0 \ i .\LTY; Equality; sec OrMtij, 

OVER, Sax. o/tr, ripa.J In the beginning or ending of the name? 
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of places, signifies a situation near the bank of some river; as St. 
Muruover^ in Houthvfark^ Jndovei ^ in flampshire^ See. 

OVERCYTED, or OVEKCYHSKD, from the Sax. ofer, i. c. 
super, & cyihan, oflendcre.l Proved guilty or convict. Is used 
Avhcrc a person is convicted ot any crime; that it is found upon the 
offender: this word is mentioned in the laws of Edward ; ajiud Brom/i' 
iotjy/i, 836. Blount: Co-mcU, 

OV'ERHERNISSA, Contumacy, or contempt of Court. In the 
laws oi Jt/ic/statiy ca/i, 25. it is used for Contumacy: but in a council 
held at JVinchrster^ anno 1027, it signifies a forfeiture paid to the 
bishop by one who came in after excommunication. See S/ielmany and 
this Diet, title Laghslite. 

OVERSAMESSA, Seems to have been an antient fine before the 
statute for hue and cry, laid upon those who, hearing of a murder or 
robbery, did not pursue the malefactor. 3 Jn^t. 116: Lib. Rub. cafu 
36. See Cowe/i^ who says it is elsewhere written Oversrgcne.'me and 
Oversencsse. It seems confounded with the preceding word, Overhev' 
ftissa; and that all these terms signify a forfeiture for contem/U or 
neglect. 

OVERSEERS OF THE POOR, Public officers created by the 
Stat, 43 Eliz. c. 2. to provide for the poor of every parish; and arc 
sometimes two, three, or four, according to the extent of parishes. 
Churchwardens by iliis statute are called Overseers of the Poor, and 
they join with the Overseers in making a Poor's rate, &cc. But the 
churchwardens having distinct business of their own, usually leave 
the care of the Poor to the Overseers only; though antiently they 
were the sole Overseers of the Poor. Dalt. ch. 27: Ifood's Iftst, 93. 
See title Poor, 

0\'ERSE\VENESSE; Sec Ovcrhemisna. 

OVERT, />.] Open; Overture, an opening, also a proposal. Lau- 
Fr, Diet. 

OVERT-ACT, a/jertum factum.'] An open act which by law must 
be manifestly proved. 3 Inst. 12. Some Overt-act is to be alleged in 
every indictment for high treason; such as for treason in compassing 
the deutli of the King, the providing arms to effect it, 8cc 3 Jnst. 6, 
12. And no evidence shall be admitted of any Overt-act, that is nor 
expressly laid in the indictment by stat, 7 /r. 3. c. 3. See title Trea- 
son, 

OVERT-WORD, An open plain word, not to be mistaken. Stat. 
1 Mar. seas. 2. c. 3. 

OVRES, y-V.] Acts, deeds, or works: Ovrages, or Ouvrages^ arc 
days' works. 8 Ji</i. 131. 

OURLOP, The Icirwite or fine paid to the lord by the inferior te- 
nant, when his daughter was corrupted or debauched. Petr, Biea, 
Conitn. liiat, Croyland, 115. 

OUSTED, from the Fr. ouster, to put out.] As Ousted out of 
possession is where one is removed or put out of possession. 3 Cro. 
349. 

OUSTER LE MAIN, amovere manum,'] A livery of land out of 
the King's hand, on a judgment given for him that sued a monfttrann 
de droit; for when it appeared upon the matter, that the King had no 
title to the land he seised, judgment was given in the Chancery that 
the King's hands he amoved; and thereupon an arnovcas manus was 
awarded to the escheator, to restore the land, it being as much as if 
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the judgment were given that the part)' should have his land again. 

Stauridf. Prarofr, ca/i, 24: see staf. 28 Ed. 1. .stat, 3. ca/i. 19, It was 
also taken for the writ granted upon a petition for this purpose,/*. A*. 
B, 256. But now all wardships, liveries, and Ouster le Mains, &c.arc 
taken away by stat. 1 2 Car. 2. ca/i, 24. See titles Monatrana de Droit; 
Ti'tiures, 

OUSTER LE MER, oultre, i. e. ultra, isr h mer, marc] One 
cause of essoign or excuse, if a man appeared not in Court on sum- 
mons, for that he was then beyond the seas. See Essoign. 

OUTFANG I HEF, from the Sax. i/r, i. e. exii^i/ang, captus, (s" 
theoJ\ fur ] A liberty or privilege, as used in the antient Common 
Law, whereby a lord was enabled to call any man dwelling in his ma- 
nor, and tukcn for felony in another place out of his fee, to judgment 
in his own Court. Rastal: Bract, lib. 2. tract, 2, cafi. 35: stat, I iJf 2 
F, 'cr M. c, 1 5. 

OUTIIEST, or Outhorn; A calling men out to the army, by the 
sound of an horn. 

OUTHOUSES, Are those belonging and adjoining to dwelling- 
houses; and taking away any money, goods. Sec from such Out- 
houses, in the day-time, of 5*. value, is felony without benefit of cler- 
gy. Dalt. c. 99, Sec JMrceny II. 2. 

OUTLAND. The Saxon Thanes divided their hereditary lands 
into Inland^ s»ich as lay nearest their dwelling, which they kept to 
their oAvn use; and Outland^ which lay beyond the demeans, and was 
granted out to tenants, at the will of the lord, like copyhold estates. 
This Outland they subdivided into two parts; one part they disposed 
amongst those who attended their persons, called Theodans, or lesser 
Thanes; the other part they allotted lo their husbandmen, or churls. 
Sfielm, de Fend, ca/t, 5. 

OUTLAW, Sax. ut/aghey Lat. utiagatus,'] One deprived of the 
bunefit of the law, and out of the King's protection. FlctUy lib. 1. cap. 
47. When a person is restored to the King's protection, he is inlawed 
again. See Outlawry, 

OUTLAWRY. 

Utlagaria.] The being put out of the Lanv^Thc loss of the 
benefit of a subject, that is, of the King's protection. Cowell. 

Outlawry is a punishment inflicted for a contempt, in refusing to 
be amenable to the justice of that Court, which hath authority to call 
a defendant before them; and as this is a crime of the highest nature, 
being an act of rebellion, against that State or Community of w hich 
he is a member, so it subjects the parly to forfeitures and disabilities; 
for he loseth his Uberam legtm^ is out of the King's protection. Sec. 
Co, Litt, 128: Dnct. isf Stud, dial, 2. cafi, 3: I Boll. Mr. 802. 

And as to forfeitures for refusing to appear, the law distinguishes 
iDCtwecn Outlawries in capital cases, and those of an inferior nature; 
for as to outlawries in treason and felony, the law interprets the par- 
ty's absence a sufficient evidence of his guilt, and without requiring 
further proof, accounts him guilty of the fact, on which ensues cor- 
ruption of blood, and forfeiture of his estate, real and personal. Co. 
Litt, 128: 3 Jnst. 161. 

But Outlawry in personal actions does not occasion the party to be 
looked on as guilty of the fact, nor does it occasion an entire forfei- 
^lUT of his real estate, yet it is very fatal and penal in its conse- 
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iliiences; for hereby he is restrained of his liberty, if he can be found; 
forfeits his goods and chattels, and the profits of his lands, while the 
Outlawry remains in force. Fioiu. 541: 9 H. 6. 20 b: S/iom. Farl. Ca, 
73. 

Outlawry in civil actions, is putting a man out of the protection of 
the law, so that he is not only incapable of suing for the redress of 
injuries, but may be imprisoned and forfeits all his goods and chat- 
tels, and the profits of his lands; his fwrsonal chattels immediately up- 
on the Outlawry, and his chattels real, and the profits of his lands, 
when found by inquisition. 1 Halk, 395. So penal were the conse- 
quences of an Outlawry, that until some time after the Conquest, no 
man could have been outlawed except for Felony, the punishment 
whereof was death; but in BractoiCs time, and soniewhat earlier, 
process of Outlawry was ordained to lie in all actions vi ct arniis. 
Bract, lid. 5. /i, 425. and since by a variety of statutes, (the same as 
introduced the ca/tias) process of Outlawry lies in account, debt, de- 
tinue^ and divers other common or civil actions. See /io«/', Div. I. 

If the defendant be a woman, the proceeding is called a louiver; 
for as women were not sworn to the law, by taking the oath of 
allegiance in the leel, (as men antiently were when of the age of 
twelve years, or upwards,) they could not properly be outlaiuedt or 
put out of the law, but were said to be waived; that is, dcrelicta^ left 
out, or not regarded. X/V/.186: § Co. Lilt, 122 b. And for this same rea- 
son, an infant cannot be outlawed under the age of fweive years. Co. 
Litt, 128 a. See /loat, Div, II. 

Antiently Outlawry was looked upon as so horrid a crime, that any 
one might as lawfully kill a person outlawed, as he might a wolf, or 
other noxious animal; but it is now holden that no man is entitled to 
kill an outlaw wantonly or wilfully; but in so doing is guilty of mur- 
der. 1 Hal, P, C. 497: unless it happens in the endeavour to appre- 
hend him. Bracion^foL 125. See Div, IV. 

Also, from the heinousness of the offence, the SheriflT may, on a 
ca/iias utiagatum, break open the house of tlie person outlawed; for 
it would be unreasonable, that the protection, allowed in other cases, 
should extend to him who is declared a contemner and violater of the 
law; therefore the seizing him as an outlaw, implies the liberty of 
entering and seizing him wherever he lies hid. 2 Hale'a Hist. P, C, 
202: 9 Co. 91. 1 Buis. 146: Cro. £liz, 908: Moor 606,668: Yeh, 28: 
Cro. Car, 537: 4 Leon. 41:2 Jon, 233. 

I. In ivhat Caam Process of Outlaiory lies; and by what Jurisdic- 
tion such Processes are to issue. 
II. j4gainst ivhom Process of Outlatvry may be awarded; whether 
it may be awarded against a Peer, an Infant, Feme-sole cr 
Covert, several Defendants, Principal and Accessary, 
Til. To what Place Process of Outlawry is to issue; of the Quinto 

cxactus, and Proclamations on an Outlawry. 
IV, Of the Effect of and Process consetjuent on Outlawry in Criwr- 

nal Cases, Sec fit. Process, 
V. JVhat the Party must do in order to entiilc him to a Reversal; 
and of the Effects and Consequences of a Reversal, 

I. Where the defendant is abroad, or keeps out of the way, so 
that he. cannot be arrested or served with process, the plaintiff* on the 
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return of j\'on est riventu.s to the /ilurita cafiias (sec Ca/iias)y may 
have a writ of exi^qi fucias (see fiost III.) and proceed to Outlawry: 
or ii there be several defendants in a joint action^ i.nd one of them be 
abroad, or keep out of the way, the plaintiff may have a writ of exigi 
facian against that defendant^ and must proceed to Oiitlawry against 
him before he can go on against the others. 1 Stra, 473: I M ils, 78: 
2 6Vrc/, 1261); 1 lUack. iit-f}, 20. >ee 'J'idd's Pracf, K, Ih cafi. 4. 

Process of Outlawry lies in all appeals, and in all indictments of 
conspiracy and deceit, or other crimes of a higher nature than tres- 
pass vi if armis; but it lies not in an action, nor, as some say, on an 
indictment on a statute, unless it be given by such statute, either ex- 
pressly, as in the case of firamumrr; or impliedly, as in cases njadc 
treason or felony by statute; or where a recovery is given by an ac- 
tion in which such process lay before, as in case of forcible entry. 
Staitmlf. 192: liro. title Ouilaivry, 26, 36, 59: Co. Lift. 128 6: Dyer 
213, 214: 2 Hawk. P, C. c, 27. § 113: and several authorities there 
cited. 

In an assise, a cafnas firo Jine lies; and, upon that, process of Out- 
lawry, if the assise be found with force; but being a mixt action, as 
favouring of the reality, it is out of the statute of Additions, 1 Hen, 5. 
rap. 5, which extends only to personal actions, appeals, and indict- 
ments. 2 Inst, 665: 6 Mod. 85. 

So process of Outlaw ry lies in replevin, and is given by the statute 
25 Ed. o.is(, 5. ca/i. 17, which gives the ca/iias in this manner; when 
on the fduries refdegiari facias the SherifF returns averia clongata^ 
then a cafdan in ivithernam issues, and on that being returned nulla 
bona^ a capian issues, and so to Outlawry: but it does not lie on the 
Original writ of replevin, which is viconticl and determined; there- 
fore as no addition is required in such Original writ, so neither ought 
there to be any in the second writ; for where a writ or process is 
founded on a former, it must pursue the former, and cannot vary 
from it. 6 Mod. 84: I SaU; 5. 

By the Common Law, in all actions of trespass, guare vi £5* armis^ 
and in which there is a fine to the king, a ca/das was the process; and 
herein process of Outlawry lay by the Common Law. 35 //. 6. 6 b: 
22 H, 6. 13: J^asi. Ent. 2r,9: 10 Co. 72: 2 RolU Mr, 805. 

But in account, dt bt, detinue, annuity, covenant, and such actions 
as arc grounded upon negligence or laches merely, no capian lay at 
Common Law, but only summons «nd distress infinite; therefore the 
capias and outlawry in these actions were introduced by acts of par- 
liament. Co. JAtt. 128 b: 3 Co. 12: 2 Bulst. 63: 2 Inst. 143: Cro. Jac. 
222. 261: Yelv. 158: Raijm. 128: I Kcb. 890. 908: 1 Sid. 248, 238: 
of detinue of charters. Dijer 223. a dubitatur. 

By the statute of Maribridgey (52 //. 3.) cop, 23, the writ of mon- 
stravit dt- compato was given, where before the process in account was 
summons, attachment, and distress infinite: and by stat, JVestm. 2. 
(13 1. St, 1.) cap. 1 L process of Outlawry is given in account* 2 
In.^t. 145. 380: J\\ B, 259, 

By Stat. 25 Ed. 3. stat, 5. cap, 17, such process shall be made in 
a writ of debt and detinue of chattels, and taking of beasts by writ of 
capias^ and by process of ejrigent, by the Sheriff's return, as is used 
in a w rit of account. 3 Co. 12: 2 Roll. Rep. 295: 2 Bulst, 63. 

And by atat, 19 Htn. 7 cap, 9, it is enacted, that like process be 
had in actions upon the case, as in actions of trcr.pai3 or debt. 
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liut it liaih been adjudged, that process of Outlawry lies in no case 
but where a cafuast lies; that ihcrcrorc where the proceeding is by 
bill, and not by original, as there can be no ca/iiasy so there can be no 
process of Outlawry, as in a bill of privilege by or against an attorney. 

1 Leon. 329: 1 Roii. Jbr. 76: 1 fiiU, 159: I Krb. 577. Sec title Ori- 
ginal. 

The Stat, 25 G. 3. afat. 5. c. 14. does not applv to a court of oyer 
and terminer and gaol delivery. 1 Tirm Jit/i. K. U. 521. 

Outlawry is either upon misne procesi l>efore, or upon /tnul pro- 
cess alter, judgment; upon mrmc process the plaintifl* cannot proceed 
lo Outl.iwry, unless the action be commenced by original writ. 1 .SVV/. 
159. Nor cm the defendant be outlawed after judgment, unless tlie 
action were so commenced; therefore where the defendant was out- 
lawed after judgment, in an action commenced by bill of privilege, it 
Was holden, that ptocess of Outlawry did not lie, as there was no ca- 
fiiuH in the Original action. I Lton, 329. See title Original. After 
judgment the plainiiff may have an rxigi/acias^ and proceed to Out- 
lawry, upon a nt/iiusud natififacicndum without an uliun or filnrics; be- 
cause the defendant having been already in Court before judgment, 
and having cognizance of the debt ought to pay it on the first suing 
out of the ca/iia.i; and his not performijig the judgment is a contuma- 
cy, for which he is put out of the King's protection, (iilb. C. J\ 17. 
And no writ of Pruclamation is re(piired upon an exigent after judg- 
ment, but only upon mesne process. CVo. Jac. 577, See post III. 

It is clear, that the Courts at Jt'cfitmi/nmter may issue process of 
Outlawry, and that the Court of King's Bench, either upon an indici- 
TTient originally taken there, or removed thither by ccrtioruriy may 
issue process of cafiiax and exigtni into any county England y upon 
a non cat invmtus relumed by the Sheriff of the county where he is 
indicted, and a tcHtaiutn that he is in some other county. 2 Hole's 
Hist, P, C, 198. 

Also Justices of oyer and terminer may issue a ca/iiaa or exigent y 
and so proceed to the Outlawry of any person indicted before them, 
directed to the Sheriff of the same county where they held their ses- 
sions at Common Law; and by the statute of 5 Kd, 3. ca/i. 1 1, they 
may issue process of cajnan and exigent to all the counties of Eng- 
land,, against persons indicted or outlawed of felony before them. 

2 Hale's Hint. P. C. 31, 199. 

But Justices of gaol delivery regularly cannot issue a cafiias or exi- 
gent; because their comnnssion is to deliver the gaol de /irisojiibuH in 
ed exintentibuft; so that those whom they have to do with, are always 
intended in custody alreacly. 2 HuU 'h Hist. P. C, 199. 

Justices of the peace may make out pi ocess of Outlawry upon in- 
dictments taken before themselves, or upon indictments taken before 
the Sheriff, and returned to the justices of the peace, by the statute of 

1 Ed. 4. ca/i. 2; but the power of the Sheriff, to make any process up- 
on indictments, taken before him, is taken away by that statute. 2 
Hale* if Hint, 199. 

It is made a quare by Halcy whether a coroner can by law make out 
process of Outlawry, against a man indicted by inquisition before him. 

2 Hale's Hist, P, C. 199. See 4 Trrm Pe/i. K, B. 521. 

It hath been held, that though the process in inferior Courts be a 
\'oL. IV. 3 M 
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ca/naa^ that yet llicy cannot proceed to outlaw the party. Yeiv, 158. 
Cro, Jac, 222. 261: Haum. 128: 1 Sid. 248, 259: 1 Krb. 890,908. 

The process to the Outlawry, x-/ . the cafiius and exigcfif^ must hf 
in the King's name, and under tlie judicial seal of the King, appointed 
to that Court, which issues that process, and with the tej<tr of the 
chief justice or chief judt^c of that Court or Sessions. 2 Halc*fi Hi& f. 
P, C. 199. 

II. If a Peer of the realm l)c indicted, and cannot he found, pro- 
cess of Outlawry shall be awarded against him, and he shall lie out- 
lawed /if r judicium coronatorum. 2 Imt, 49: 3 Jiist, 31: Siauudf. 130: 
2 Ilwwk. P. C, c. 44. § 1 6. 

But ii^ civil actions, between party and party, regularly a ca/das or 
exi^rnt lies not against a peer; yet in case of an indictment for trea- 
son or felony, or for ircspiiss vi c^* anmn, as an assault or riot, process 
of Outlawry shall issue against a peer; for the suit is for the King, 
and the ofience a contempt against him; therefore, if a rescue be re- 
turned against a peer; or if a peer be convict of a disseisin with force, 
or denies his deed, and it be found against him, a ca/iiaa firo Jine and 
exif^'-nr shall issue, for the King is to have a fine; and the same rea- 
son holds upon an indictment of trespass or riot, much more in the 
case of felony. 2 //a/c'w IJiist. P. C, 199, 200: Cro. Eliz, 170, 503: 5 
Co. 54: I Roll. Mr. 220. 

An infant above the age of fourteen may be outlawed, and the 
outlawry is not erroneous; but an infant under the age of fourteen 
cannot be outlawed; if he be, it is erroneous. 3 Ihn. 5. Utlagat: Fitz. 
title Outlavjrij 11:2 Roll. Mr, 805. Dyer 104: 2 //«/<•** Hist, P. C. 
207, 208. Lord Coke says, within the age of twelve years. 1 /w*/. 
128 a. 

But the Outlawry of such infant is not void, it being of record, but 
is voidable only by writ of error. Dyer 239 «.: 2 Roll. Abr. 805. 

A woman, it has been already remarked, is said to be waived and 
not outlawed; therefore where a cajdan and exigent were awarded 
against three men and two women, and the return was lUlagat. cxist- 
ujitf where, as to the women, it ought to have been nvaiviata exintunt^ 
this was held to be error. Cro. Jac. 358: 1 Roll. Rep. 407: 1 Roll. Mr. 
804. 

If in an action against husband and wife, the husband is outlawed, 
and wife waived, and she is taken upon the cafdan utlat^at.y though 
she is to be discharged of the imprisonment, (because the plaintiff 
cannot proceed against her alone,; yet she still remains waived, and 
Avhcn her husband is taken he must bring her in. See Dyer 27 I b: 
Cro. Jac. 445: Cro. Eliz. 370: Nut. 86: 1 Sid. 21: Cro, Car. 58, 59: 
Hut. 86. 

If two are sued in a joint action, and neither of them will appear, 
process of Outlawry must be taken out against both. Cro. Eliz. 648. 

If an exigeyit be awarded against two, and the return /niiuo exac/i 
fucrunt <jf non cow/iaruerunt^ without saying nec corum aliijui.t com- 
Jiaruit^ it is erroneous. 2 Roll. Abr. 802. 

As to Outlawry in action of account, -vide 41 EA. 3. 3: 1 Roll. Abr. 
127: 1 Broiunl. 25: 41 Ed. 3. 13 b: Moor 188: 2 Eeon. 76: Dyer 239. 
pi. 203: J\\ DendL 148. /.V. 205: Mcor 74. /;/. 203: 1 .Ivd. 10: 1 Sid. 
173: 1 Keb. 6K\ 
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As lo awarding Outlawry against principal and accessary, by the 
.^/'a^ of n'citin. 1. 3 I. ca/i. 14, it is providid, that none be out* 
lawed upon appeal of commandment, force, aid, or receipt, unless he 
uho is appealed of the deed he aiiaijued, so that one like law be used 
therein throujrh this realm; nevertheless he that will so appeal, shall 
not, by reason of this, intermit or leave off to commence his appeal 
at the next county, against them, no more than against their princi- 
pals which he appealed of the deed; but their rxi^^mt shall remain, 
until such as be appealed of the deed, be attainted of Outlawry or 
otherwise. 

In the construction of this statute, the following particulars are 
laid down by Haivkinit^ as most remarkable: 

1st, That it seems agreed, that it extends as well to indictments as 
to appeal; not only because the word a/ifical in the statute may in a 
large sense be taken for any accusation in general; but because indict- 
ments arc certainly as nuich within the reason of the statute as ap- 
peals; and the Common Law (for the settling whereof this statute 
was made) did not make any distinction in this respect between ap- 
peals and indictments. 2 Imit. 183: 2 Hazok. P. C. c. 27. § 129. 

2dly, That it seems agreed, that wherever some of the defendants 
arc expressly charged as principals, and others as accessaries, before 
the award of this e.vij^en^^ the Outlawry thereon, of those charged as 
accessaries, cannot but be reversible; because it appears upon record 
that the exij^rni issued, contrary lo the direction of the statute; but if 
several be outlawed, on a writ of appeal, which chargeth them all alike 
without any distinction, there can be no advantage taken of the ap- 
pellant's not having pursued the statute, since it appears not, but that 
he might have charged them all as principals. 2 Hawk. F» C. c, 27. 
§ 130, 306: 2 Halc\i Hif,t. P. C. 200. 

odly, That it is strongly holden, that if an appellant take out the 
erij^n-rify at the same time, against all the defendants, he must, when 
they appear, count against them all as principals, and shall be con- 
cluded from charging any of them as accessaries, because he has 
taken out such process as is erroneous, where all are not principals; 
but he makes a doubt, whether this be law at this day, since all er- 
rors, as the law seems now to be holden, are salved by appearance. 2 
Baivk. P. C. f. 27. § 1 3 1 : and vide 2 //a/f'« Hht. P, C. 200. 

4thly, That it seems the better opinion, that where there are more 
than one principal, the exif^ejit shall not issue, till all of them are ar- 
raigned; and herein it is said by //«/<•, that if y/. and B. be indicted as 
principals in felony, and C as accessary to them both, the exigent 
against the accessary shall stay till both be attainted by Outlawry or 
plea; for that it is sjid, if one be acquitted, the accessary is dis- 
charged, because indicted as accessary to both, therefore shall not be 
put to answer till both be attaint; but hereof he adds a duditaJur, be- 
cause though C. be accessary to both, he might have been indicted as 
accessary to one, because the felonies are in law several; but if he be 
indicted as accessary to both, he must be proved so. 2 Hawk. P, C. 
c. 27. § 132: 2 Ha/r*a Hint. I\ C. 200, 201. If one /•x/gr^'nf be awarded 
against the principal and accessary together, it is error only as to the 
latter. 4 Term Pe/i. K, D. 521. 

In treason all are principals; therefore process of Outlawry may 
go against him who receives, at the same time, as against him that 
did the fact. 1 Hale*9 Ht9t, P, C, 238. See liU Procesft. 
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HI. FottMERi.Y the exigent inust have been sued in the county 
Avhcre the party really resided, for there all actions were originally 
laid: and because Outlawries were at first only for treason, felony, or 
very enormous trespasses, the process was to be executed at the 
Toruy which is tlie Shcrift 's criminal Court; and this held not crnly be- 
fore the Sh( I'itT, but before the coroners, who were antieiit conserva- 
tors of the peace, bcinj^ tlje best men in each county, to preside \uih 
the Sherifl'in his Court, and who pronounced the Outlawry in the 
county Court on the party*s being </uinto exactus; therefore antienily 
there was no occasion for any process to any other county than that 
in which the party actually resided. Fiiz, Exit^irit, 26: Duer 295. 

It is enacted by stat. 6 //. «. 6. raft, 1, « That bclore any exigmtii 
be awarded against persons indicted in the Kinj^'s Hench, of treason 
or felony, wiits of ca/ikim shall be directed as well to the Sheriff of 
the county in which they are indicted, as to the Sheriff of the county 
whereof they may be named in the indictments; the ca/iias having at 
least six weeks before the return thereof." 

And it is further enacted, by scaf. 8 H. 6. ca/i. 10, « That upon 
every indictment or appeal, before any exigent awarded, presently 
after the first writ of ca/iius returned, another writ of cafiias shall be 
awarded, directed to the Sheriff of the county, whereof he who is in- 
dicted is or was supposed to be conversant, by the same iiidictmenl, 
containing, according to the circumstances, three, or four, months 
from the date to the return; by which second writ of eo/iias, the 
Sheriff shall be commanded to take him, if he can be found within 
his bailiwick; and if he cannot, to make proclamation in two counties, 
before the return of the same writ; after which writ so served and 
returned, if he which is so indicted or appealed, conie not at the day 
of such writ returned, the exigent shall be awarded.'* 

This statute not to extend to indictments, or appeals, taken within 
the county of Cheater. 

It is enacted by atat. 10 H. 6. cafi, 6, " That such second capias Vks 
is required by 8 He7i. 6. cafi. 10, shall be awarded upon indictments 
or appeals removed into the King's Bench, or elsewhere, by certio- 
rari or otherwise." 

In the construction of these statutes, the following opinions have 
been holden: 

That though the words are express, that any Outlawry pronounced, 
contrary to the directions of the statute, shall be void; yet it is not to 
be taken, as if su-^h outlawries were absolutely void, but only voida- 
ble by vrit of error, d o. KHz, 179: 3 Co. 59: Ploivd. 137: Nob. 166. 

If a defendant be expressly named of the same county wherein he 
is indicted, or appealed, and be also named under an aiiaa dietuis of 
another, it hath been adjudged that there is no need of any cafiiasy 
with a command for proclamation according to 8 Hen, 6, c. 10, be- 
cause that which comes under the aiiufi (/ictus is not traversable nor 
material; also if a delcndant be named of and late of D. there is 
no need of any rafiias to the Slicriff cf the county wherein D, lies; 
because it appears, the defendant is at presetit convers.mt at B, but 
if a defendant be named of no certain place at present, but only late 
of B, and late of D. and late of E, l:fc. being all in different counties 
from that in which the prosecution is commenced, a cafiias shall go 
to the Sheriff of each county. 2 Hawk. Jf. C. c. 27, § 126: 2 Ha/e\t 
J/ist. P, C. 195, G. Vide Cro, Jac. 167. 
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In u\ il cuscs» the writ of txigi facias (sec thiii Dictionary, litle Exi- 
gent) is a judicial writ iiKidc out by the Jilazcr^ as clerk of the exi- 
gent and directed to the Shcrift* of the counly where the action is 
laid; commanding; him to cause the defendant to be re(/uiral or ex- 
c/r/t i/ from county Court to county Court, or from huafing to /iu«tinff, 
it in London; that is, at five ^ucct-s.^Ivc counly Courts or hustings, un- 
til he be outlawed, if ho do not appear, and if he appear, to take him, 
8cc. This writ sljould be testc'd on the quarto die fiont of the return 
of the /tluries capius before, or of the cafiias after judgment; and if 
there be not five county Courts between the teste and return of it, 
there issues an cxigi-nt de novj^ grounded upon the Sheriff's return 
to the former writ with a clause (from whence it is called an c/Z/ooz^wr 
exigimt^) directing the Sherifl' to alhiv the several county Courts at 
which the defendant has already been required. 1 Ploivd, 371. In 
don the Hustings are holdcn once every fortnight; on which account 
the action is generally laid there, when the pluhitilf intends to pro- 
ceed to Outlawry. See 7Vrfr/'« Pract. K. B. 

It hath been holden, that in Londoriy where the holding of the Hus- 
tings is uncertain, no exigi facias shall issue with an aihcaio Hus- 
tings; because the Court cannot take notice of the set times of hold- 
ing it, as they may of the times of holding the county Courts; but it 
is now agreed, that if an fxii^L-nt issues in Lond<jn^ and they begin 
" Husling dc ftlucito terrxt'* (as liicy may,) they sludl proceed along 
at that Hustings to the Outlawry, without mingling their Husting dt- 
communibuH fdacitis; but if an allocafj Husting comes, they shall pro- 
ceed without omitting any Husting. Palm, 287: 2 Leon. U: 2 Ilule's 
JiiHt, P. C. 202. 

In addition to the exigent ^ a writ of Prortamation was introduced 
by Stat. 6 Hcu. 8. c. 4, which requires it to be directed to the Shciift' 
of the county of which the defendant is called, or described in the 
original; for there he was supposed to dwell; and if he did not in fact 
dwell there, he might have avoided the Outlawry, by the statute of 
Additions. Dijrr 214. Sec Gilb. C. P. 19: Thes. Brev. 83. But the 
writ of proclamation is at present governed by stat. 31 Eliz, c. 3. § I, 
which enacts, that, " in every action personal, wherein any writ of exi' 
gefff shall be awarded out of any Court, a writ of Proclamation shall 
be awarded and made out of the same Court, having day of teste and 
return, as the said writ of exigent shall have directed, and delivered 
of record to the Sherifll' of the county where the defendant at the time 
of the exigent so awarded shall be dwelling; which writ of Proclama- 
tion shall contain the effect of the same action; and that the Sherifl' 
of the county unto whom any such writ of Proclamation shall be de- 
livered, shall make tlirce Proclamations, oyie in the open county Court, 
another at the general quarter sessions of the peace, in those parts 
where the defendant at the time of the exigent awarded shall be 
dwelling, and the third one month at the least before the qninto ex- 
actuji by virtue of the said writ of exii^ent^ at or near the most usual 
door of the church or chapel of that town or p.aish where the de- 
fendant shall be so dwelling; and if the defendant shall be dwelling, 
out of any parish, c. in any extraparochial phice) than in such place 
as aforesaid of the next adjoining parish in the same cotmty, and up- 
on a Sunday immcdi itely after divine service, and sermon, (if there 
be one.) and if there be no sermon, then forthwith afler divine ser- 
vice; and tl\at all Outlawries had and pronounced, whereupon no writ^ 
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of proclamations sliall be awarded and returned according to Die lonn 
of ihih statute, shall be utterly void and of none effect." 

Outlawry in I'clony reversed because it appeared on the writ ol 
Proclamation and the return to it that the person indicted was out- 
lawed after a day had been given him in Court, and before sUch day 
arrived. 3 7\rm Rvji, K. I).' 599. 

IW Upon the defendant's beings put in cxrj^enf he is either taken 
by the Sheriff', appears voluntarily, or makes defaidt. If he be taken, 
he either remains in custody of tlie Sheriff', or gives bail, &c. as up- 
on a common arrest. Formerly, if the defendant had appeared volun- 
tarily, at any time before the return of the exigent^ he mij^ht have ob- 
tained a writ o{ sujitntcdvufi from -the filazcr^ as clerk of the aufier- 
uedeasy on entering a common appearance of the term in which the 
exignit is?iued, and he may still do so where the action does not re- 
quire .f/tccial bail. But upon a question, whether in a case originally 
requirin*; a/ieciul boil, if the defendant stand out to an cxigi nty he can 
come in and appear lo the rxi\((cnt, without putting in special bail; it 
was i iiled by the Court of K. B. that there ought to be special bail. 
It would be very unreasonable, they said, that the defendant should 
gain an advantage, by standing out till process of Outlawry: he cer- 
tainly ought not to be in a better condition then than if he had ap- 
peared at first. And accordingly the direction given was, that the fila- 
zer should not issue a su/iersedeah till the defendant should put in spe- 
cial bail. 3 Burr, 1920. 

If the defendant be neither arrested nor appear, but make default 
at five successive county Courts, or Hustings, he is ou:laivcd if a man, 
or if a woman, she is nvaived„ by the judgment of the corofirrs^ or of 
the Recordtr^ in Lo7ido7i; and the judgment of Outlawry being re- 
turned by the Sheriff* upon the exigtnt, the Jilazer^ as clerk of the 
Outlawries, will make out a writ of ca/iias ittlagaium^ which is cither 
general or s/iccial, and may be issued into any county, without a tes- 
tatum; nor is there any occasion upon an Outlawry c/?rT judgment, to 
revive the judgment by ncire Jaciasy after a year and a day. 

By the general writ of ca/iias uflogatumy the Sheriff* is commanded, 
" that he do not omit by reason of any liberty of his county, but that 
he take the defendant, if he be found in his bailiwick, and him safely 
keep, so that he may have his body in Court on a general return day, 
&C. w/ieresocucry ijfc, to do and receive iifhat the Court shall consider of 
him.*' The defendant, being taken by the Sheriff* on this writ, either 
gives bail to appear and reverse the Outlawry, or remains in custody 
until he actually reverse it, or obtain a charter of pardon, or be re- 
lieved under an insolvent act. 

At Common Law the defendant could not have been bailed when 
taken by the Sheriff' on a cu/jias utlugatum, 3 Burr, 1484: 4 Burr, 
2540. And this case is particularly excepted out of the fitata. 23 //, 6. 
c. 9: 13 Car. 2. at. 2. c. 2. § 4; by the latter of which statutes it is ex- 
pressly declared, that " no Sheriff', See. shall discharge any person or 
]K'rsons taken upon any writ of ca/iias utlagatum out of custody with- 
out a lawful su/wrscdeaft first had and received for the same." But 
now by stat. \ ijf 5 JV, kif M. c, 18. §§ 4, 5, " if any person outlawed 
in the Court of King's Bench, other than for treason or felonuy shall 
be taken and arrested upon any ca/iias utlagatum out of the said Court, 
the Sheriff" making the arrest may, in all cases where s/iecial bail is not 
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required by the said Court, take an attorney's engagement under his 
iiand to appear for the defendant, and reverse the Outlawry, and may 
tlicrcupon discharge the defentlant from such arrest, and in those 
cases where s/irciai bail is reijtiired by the said Courts the said Sherifl' 
shall and may take security of the defendant by bond, with one or 
more, sufficient Surety or Sureties in the penalty of double the sum 
for which special bail is required, and no more, for his appearance, 
by attorney in Court, at the return of the writ, and to do and perform 
such things as shall be required by the said Court; and alter such 
bond taken may discharge the defendant from the said arrest. Or in 
rase the defendant shall not be able to give security as aforesaid, be- 
fore the return of the ivrity he shall and may be discharged, w henever 
he shall find sufficient security to the Sheriff for his appearance by 
attorney in the said Court, at some return in the ensuing term, to re- 
verse the Outlawry, and to do and perform such other thing and things 
as shall be required by the said Court." This statute has been con- 
strued not to extend to criminal cases, at least not to misdemeanors 
after conviction. 4 Burr, 2539. And even in r/zvY cases the defendant 
c annot be bailed where he was not bailable upon the process to Out- 
hiwry. Id, 2540, For it was the design of the statute, to put him in 
the same condition as if he had not been outlawed; and therefore lie 
is not bailable when taken upon an Outlawry judgment; neither 
upon this statute will the Court restore goods taken upon a special 
ca/iias uilaffatumy but they will of course be restored uj)on the rever- 
sal of the Outlawry. Carth. 459: 1 Ld, Kuym, 349. 

When there is no affidavit of a bailable cause of action, the She- 
riff is authorised by the statute to discharge the defendant on an at- 
torney's undertaking to appear and reverse the Outlawry; but when 
an affidavit has been made, he ought not to be discharged without 
giving the security required by the statute; which is not a common 
bail bond, but a bond with one or nsore sufficient Surety or Sureties 
for appearance by attorney at tlie return of tlie writ, and to do and 
perform such things as shall be required by the Court, that is, to put 
in bail to a new action, plead within a limited time, put the plaintiff 
in the same condition, and such like matters. 3 Burr. 1483: 4 Burr, 
2540; and it is not necessary that the affidavit should be made before 
the Outlawry. 2 Stra, 1 178, 9: I tl'ils, 3; J'^orf. 39. Or the sum sworn 
to be indorsed, on the ca/iias utlagatum, 2 Burr, 1482. But it is suffi- 
cient if there be an affidavit before the defendant is discliargcd; the 
Court having determined that process of Outlawry is not within the 
statute for preventing frivolous and vexatious arrests. Sec 3 Burr. 
U83. 

By the special writ oicafiias utlat^atum the Sheriff is commanded not 
only to take the defendant, as by the general writ, but also" to inquire 
by the oath of honest and lawful men of his county, what t^oods 
and chattels^ lands and tenement Sy he hath or had on the day of his 
Outlawry, or at any time afterwards; and by their oath to extend and 
afi/iraise the same according to the true value, and to take them into 
the King's hands, and safely keep them, so that he may answer to the 
King for the true value and issues of the same, making known what 
he shall do thereupon to the Court, on the return day«'* Off". Brcv, 
35: ThesH, Brev, 59. Upon this writ the Sheriff is to impanel a jury 
who are to make inquiry of the goods and chattels of the defendant 
including his debts. Co. 95: Lanr 23: Lutiv. 329, 1513: Gilb. C. P, 
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200, And also of his leasehold and freehold lands and tenements; to 
appraise the goods, and to extend or value the lands, ^c, but they 
arc not to inquire of bis copyholds, Parkt-r 190. Or trust properly, 
CVo. Jac, 513: 6Vv. 41. But see the .statute Frauds, 29 Cur. 2. c. 3. 
§ 10. ' 

Witnesses may be subpttnaed to attend the execution of the in- 
quiry, and V. hen made, the Sheriff is lo take possession of the good* 
and chattels of the defendant, and of the leasehold tenements in his 
own occupation. 9 Htn. 6. 20, 21. But he must not oust or disturb 
the possession of iiis tenants. Id. 21 //. 7. 7. And can only take the 
issues or profits of his freehold tenements. Id. I'loivd, 641: Hardr, 
106, 176: Bunb. 103, 105. The inquisition should set forth, with con- 
>enient certainty, the appraised value of the goods; the particulars 
of the debts; of what lands, Stc. the defendant is seised or posscss( d; 
the different parcels; in whose tenure; and of what annual value be- 
yond reprises. But the inquisition being merely an office of instiuc- 
tion or information does not require so njuch certainty as an oRicc 
of cnlitlinjj. 2 ^alk, 469: Bunb, 103. And if the lands, Sec. be under- 
valued, there may be a meliun inrjuirendum. Hard, 106. 

When the special writ of cufiias urlagatum is retumed, it should be 
delivered, with the inquisition annexed, to the Jilazcr as clerk of the 
exitfenta and Oui/awrir!>y and afterwards filed in the office of the c«a- 
tos brtviiim, 3 T, K, 57Sy 9; from whence a transcript is sent into the 
Exchequer. Gilb. C. P. 16. Out of this Court there issues a vcndi- 
tioTti cji'/ioTias to sell the goods, a acire Jlnius lo recover the debts, and 
a levari facias to levy the issues and profits; under which latter writ 
the Sheriff may not only take the rent and moveables of the party 
outlawed, but also the calilc of a stranger, levant and couchaut, on 
the lands extended. 1 Ld, Payrn. 305, and the cases there cited in the 
last edition. In aid of these writs a bill may be exhiLiicd in the ex- 
chequer against the outlawry to con>pel a discovery of his real and 
personal estate, Jcc. eilher by the pKiniiff to enable him lo take out 
execution, or by the Attorney General on behalf of the Crown. Hardr, 
22. And it is said to be the course of that Court, upon an Outlawry, 
to prefer an iujhrinatiov in the nature of an action of trover and con- 
version against him who hath the goods of the party outlawed. 1 Mod, 
90. 

The money raised by the Sheriff under these writs belongs to the 
Crown, but the plaintiff may have it paid to him in satisfaction of his 
debt and costs, by applying to the Court of Exchequer, or Lords of 
the 'I'reasury; and he may also obtain a lease of the lands, Sec. under 
the Exchequer seal. Hardr, 106, 422: T, Payrti, 17: 1 Lc-v. 33, Or a 
grant of the King's right to levy the profits. 9 H. 6. 20: 2 Roll, ^br, 
808: Cilb. C, P. 17. It the money raised by the Sheriff do not ex- 
ceed \Uc sum of fifty pounds, the Court of Exchequer, on ///o/i'y//, will 
order it to be paid to the plaintiff; but if it exceed that sum, the 
plaintiff must petition for it to the Lords ot the treasury, stating the 
nmouni of his debt, a short abstract of the proceedings, with the ex' 
pciiccs he has been put to, and praying, in respect thereof, that the 
Attorney-General nuiy be authorized to consent, on behalf of the 
Crown, that the money remaining in the Sheriff's hands may he paid 
over lo the petitioner. The petition is leferred by the Lords of the 
Treasury, to their solicitor, who should be furnished with an affida- 
vit, sworn before a baron, of the amount of the debt and costs, and a 
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ceriificatc of the proceedings from the clerk in Court, whereupon he 
will nuikc his report, which should he filed with the clerk of the 
1 reasury. A ivarranf is then issued under the King's sign manual 
for the Attorney-General to give his consent to an order pursuant to 
the prayer of the petition; upon which a moiion is made in the Court 
of Kxchecpier, and the Altorne\ -General consenting, an order is 
tranied accordingly; this order must be engrossed, and put under 
seal, with a subpoena annexed to perform it; and tlie Sheriff being 
served therewith must pay over the money, or will be liable to an at- 
tachment. 2 Crov!/u 47. See Tu/d'ii Pract. K. B. cajt. 4, and the au- 
thorities there cited. 



V. There are two ways of reversing an Outlawry; first, by M rit of 
error returnable coram nobis. Co. Lit/, 259 6: Fort. 38 2dly, By mo- 
tion founded on a plea, averment or suggestion of some matter ;ip- 
parent; as in respect of a ftuperntdeas., omission of process, variance, 
or other matter apparent on the record; and yet in these cases some 
have holdcn that in another iern» the defendant is driven to his writ 
of error. Hut for any matter of fact, as death, imprisonment, beyond 
sea at the time of the vjcigent awarded; (Carth» 259: I Ld, Raym. 349: 
3 6V>a. 1 178: 1 //VAv, 3.) service of the King, 8cc. he is driven to his 
■writ of error, unless it be in the case of felony, and there in fuvorcm 
vita: he may plead to it. It seems, however, to be discretionary in the 
Court to relieve by motion, or put the parties to a writ of error; and 
of late years they have gone farther than heretofore upon motion, 
the more eflfectually to expedite justice, save expence, and preserve 
the credit and character of the defendant. Tidd*H Pract. K. c. 4. 

Regularly, in all Outlawries, as well personal as criminal, the parly 
in order to reverse the same, was to appear in person, and could not 
api)ear by attorney. 2 Leon. 22: Cro. Juc. 462: 2 Salk. 496. 

But now by sfat. 4 43* 5 U\ £y M, ca/i. 18, already referred to, no 
person who shall be outlawed in the court of B, R. for any cause 
whatsoever (treason and felony only excepted,) shall be compelled 
to apear in person in the said Court to reverse such Outlawry; but 
may appear by attorney and reverse the same without bail in all cases, 
except where special bail shall be ordered by the said Courl. 

By Stat, IVetftm. 1. (3 E. 1.) ca/i. 9. it is expressly provided, that 
those who are outlawed, have abjured the realm, 8cc. should be ex- 
cluded the benefit of replevin; yet it hath been always held, that the 
Court of King's Bench may in their discretion, in special cases, bail 
a person upon an Outlawry of felony; as where he pleads that he 
is not of the same name, and therefore not the same person with 
him that was outlawed, or alleges any other error in tlie proceed- 
ings. 2 Naivk. P. C. c, 15. § 40. 

By Stat, 31 Eliz. ca/i. 3. § 3, it is enacted, " That before any qj- 
lowancc of any writ of error, or reversing of any Outlawry be had 
by plea or otherwise, through or by want of any proclamation to be 
had or made according to the form of this statute, the defendant and 
defendants in the original action shall put in bail, not only to appear 
and answer to the phiintiff in the foiTner suit in a new action to be 
commenced by the suid plaintiff for the cause mentioned in the first 
action, but also to satisfy the condemnation, if the plaintiff shall bc- 

VoL. IV. 3 N 
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gin his suit beloie the end of two terms next after the allowing the 
writ of error, or otherwise avoidin;^ of the said Outlawry.'* 

On reversing the Outlawry for any other error in law, besides the 
want of proclamations, it was lonj^ unsettled whether the defendant 
should be obliged to put in special bail. In the earliest cases upon 
the subject, it was determined that he should. Litt, Kefi. 301: Carth. 
459: I Ld, lioym. 349: Gilb. C. F. 19. But there arc cases to the con- 
trary in the time of Holt^ Chief Justice, 12 Mod. 545: 1 IaI. JRaynu 
605: 2 Salk. 496: And in one of them (2 Salk, 496.) it is said that if 
the party outlawed come in f^raii/iy upon the return of the exiqenty 
8cc. he may be admitted, by motion, to reverse the Outlawry, for any 
other cause but want of )roclaniations without putting in bail; but if 
he come in by ccfn cor/iun^ he shall not be admitted to reverse it Avith- 
out appearing m person, as in such case he was obliged to do at Com- 
mon Law; or putting in bail w ith the Sheriff for his appearance upon 
the return of ct/ii corfiuH^ and for doing what the Court shall order. 
In two subsequent cases, however, special bail was put in upon re- 
versing the Outlawry, for errors in law, though it docs not a|>|>carthc 
party came in graiis, IVull v. IValton^ E. 12 G. 1, cited, 1717/*. 4: 2 
Stra, 951: 2 Barn. K„ B. 298. At length, in the case of Serecold v. 
IIamfifi07t^ the Court u]X)n considering the words of stat. 4 15* 5 cs* AT. 
f. 1 8. § 3, which empowers the outlaw to appear by attorney, and says, 
'* the Outlawry shall be reversed without i3ail in all cases, except 
where special bail shall be ordered by the Court," declared they were 
of opinion they had a diacrtthnaru power to require it or not; and 
that the want of an affidavit before the Outlawry was no objection, 
because that is only requisite to warrant an arrest; and though the 
fitat. 31 EU2» r. 3. § 3, be the only act that expressly rcquiFes bail, it 
is not to be inferred from thence that in other cases it ought not to 
be insisted on; for that act makes q new error, and the bail upon it is 
absolutely to pay the condemnation money. 2 Stra, 1 178, 9: I Wils, 
3. And it is now settled, that on reversing an Outlawry, for any other 
error in law, besides the want of proclamations, the bail is common or 
a/ieciuly in like manner as upon the arrest. Where nftecial bail is re- 
quired, it need not be put in before the allowance of the writ of er- 
ror, but it is well enough if put in at any time before the reversal. 1 
Ld. JRatjm. 605: 2 Stra, 951: 2 Bam, K, B, 928. The recognizance, 
in such case, is usually taken in the common form; but see \2 Mod» 
545: /ii^r //o//, and 2 Saii; 496. And it is settled that the bail may 
render the defendant, and arc not, at all events, answerable for the 
debt. Tidd's Pract. K. B. and the authorities there cited. 

In general, an Outlr.wry can only be reversed upon payment of 
costs; but if the pioccss have been abused, and made subservient to 
purposes of oppression, as where a man has been outlawed, who was 
already in prison at the plaimifl 's suit, or being at large, did not ab- 
scond but appeared publicly, and ntighl have been arrested or served 
with process, the Court on motion will order the plaintiff' to reverse 
the Outlawry at his own cxpence. 2 Vait, 46: 2 Saik, 495: Barnes 
S2 1 : T. Joiu 211: Comb, 19: 12 Mod. 413. 

It is clearly agreed, that an attainder of felony of a perison who had 
any lands shall never be reversed by w rit of error, without a scire fa^ 
cias against all the tertenants and lords mediate and immediate; but 
it is settled, that such scire fudas is rot necessary in the case of high 



OUTLAWRY, V. 457 

^i^'f^: ^'^^ <^ro..£iir.. 235: 1 JCc6. 141: 1 Sid. 316: I 

Ae^ 39: o A/orf. 42, 47: 4 A/orf. ^66: /.r/. liaym. 154. 

Also It IS sanU that it is not necessary in the case of felony, whcu 
H lb MJggestod on the roll iluit the party had no lands, and the Atlor- 
ncy-ljcncral conlesscs ii. 2 SalA-, 495. 

It is aj>;rccd> that after an Oiulavv rv of treason or fclonv is reversed, 
inc party 8hall be put to plead to the indictment, for that'still remains 
good, and he may be tried at the Kind's Bench bar; or the record mav 
rcmiucd into the country, if it were removed into the Kinj;'s Bench 
y ^'•''^''^""v, with a command to the justices below to proceed by the 
statute ol 6 Ncn. 6. r. I. CVo. Jac. 646: C'/o. Car. 365: 3 Mod, 43: 6 
^Uod. 115: 2 Halt's ///«•/. J\ C, 209. 

il a man be outl.iwed by process in an information, and comes 
in and reverses the Ouilawrv, he must plead inafanter to the infor- 
mation. 1 Sulk, 371: 5 J/orf.'l4l. 

The law is the same in civil. cases; and therefore, if an Outlawry 
in a personal action be reversed, the oritrioal remains- A/wrc// 9: o 
J^ev, 245. 

Generally speaking, when the Outlawry is reversed, or the defen- 
dant has obtained a charter of pardon, he may be (Uscharged, if In 
custody, by writ of HUjiersfdcas, See stal. 13 Car, 2. st, 2. c, 2, § 4. 
And his property, if taken into the King's hands, shall be restored to 
him by writ of atrtovean 7/iunujSy or otherwise, according to the course 
of the Exchequer. As to rhaiicls real, see Cro. KHz. 278: 2 Vern» 
312: Bunb. 105. And as to chattels personal, sec 5 Mod. 61. Where 
he has obtained a charter of pardon, he must sue out a scire faciaa to 
give notice thereof to the phiintifl', in order tliat he may furtiier pro- 
bccute his action, if he think proper. See Tidd*s Frnct. K, B. c, 4. 

It hath been adjudged, that if the King grant over the lands of a 
person outlawed for treason or felony, and afterwards the Outlawry 
be reversed, the party may enter on the patentee, and need neither 
sue a petition to the King, nor a scire faciaft against the patentee. 1 
And. 188. A person shall, after Outlawry reversed, be restored to liis 
Jaw, and be of ability to sue. jo. Lilt. 288 b. 

If the goods of a person, outlawed are sold by the Sheriff upon a 
cafiias uttugatiany and after the Outlawry is reversed by writ of error, 
he shall be restored to the goods themselves; because the Sheriff was 
not compellable to sell these goods, but only to keep them to the use 
of the King. 5 Co. 90: 1 RoU, Abr. 778. 

If an advowson come to the Kingr by forfeiture upon an Outlawry, 
and the church becoming vdid, the King presents, and then the Out- 
lawry is reversed: yet the King shall enjoy that presentment, because 
the presentment there came to the King as the profit of the advow- 
son. Aloor 269, 

But if the church be void at the time of the Outlawry, and the pre- 
sentation is thereby forfeited as a chattel principally atul distinct of 
itself, there, upon reversal of the Outlawry, the party shall be re- 
stored to the presentation. Cro. Jiliz. 170. 

If a termor being outlawed for felony, grants over his term, after 
the Outlawry is reversed, the gi-antce may have trespass for the pro- 
fits taken between the reversal of the Outlawry and the assignment; 
for by the reversal it is as if no Outlawry had been, and ihno is nn 
record of iv. Cm jro; if? Co. 20. H'^. 
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It is said, that if a man be outlawed in the King's Bench, and the 
party's ^oods arc seized into the King's hands, and then the Outlawry 
is re\erscd, their e\in be no rcslituiion; the reason whereof is, tor 
that the Court of Kiuj^'s Bench cannot send a writ to the treasurer; 
and the Court of luMcliequer have no record before them to issue out 
a warrant for restitution. 5 Mod, 61. See 2 Vcrn. 312: 2 Lrv. 49. 

For more learning on this subject, see 3 jVewMr, and 22 K/'/i. ^I5r. 
title Outlawru. 

OUTPAU I'LRS, mentioned in nfat. 9 //. 5. st. 1. c. 7. A kind of 
thieves in Kiddtfidalt, that stole cattle, or other things without that 
liberty; some are of opinion, that those which in the fore-named sta- 
tute arc termed Outparlers, are now called our/iuterg, being such as 
set matches for the robbing any man or house. Cowtll, See Jniakcrft. 

OUTRIDKUS, Bitiiiffs errant, employed by the Sheriff, or their 
deputies, to ride to the farthest place of their counties or hundreds, 
with the more speed to summon such as they thought good to their 
county or hundred courts. See fital. 14 E, 3. .v^ 1. r. 9. 

OUTSUCKEN MULTURES: Quantities of Corn paid by pci 
sons voluntarily giinding com at any Mill, to which they arc not 
thirled or bound by tenure. Sec '/'Mrlaj^e. 

OWEL, An old Fre7ich word for equal. Jmw Fr* Diet. 

OWKI/rV, Eiinulity. Co. Lxn, 169, When there is lord, mesii 
and tenant, and the tenant holdi. of llic mesne by the same service 
that the mesne holds over of the lord above him, this is called Ow- 
elty of services. F. -V*. /?, 136, 

OWLERS, Persons that carry wool, Sec. to the sea-side by night, 
in order to be shipped off corjtrary to law. See Wool, 

OWLING, The offence of exporting, &c, woo/ by night. Sec 
Wool, 

OXEN; Sec Cattle. 

OXl'ILD, A restitution anticntly made by a hundred or county, 
for any wrong done by one that was within the same. Lamb* ylrchaioju 
125. 

OXFORD, Sec Univer&itu: Courts of Universities. 

OXGANG, from Ox, i. e. bos and gangy or gate, iter,'] Is com- 
monly taken for fifteen acres of land, or as much as one ox can plough 
in a year. Skene says 1 3 acres. Sec i>/iflman. 

Six Oxg.ings of land, is so much as six oxen can plough. Crom/i, 
JuriJid. 220. But an Oxgang scemcth piopcrly to be spoken of such 
land as licth in Gaynour, Old J\at. Br, fol, 117. Sec Co, Litt, 69. 
Coivrll. 

OYER. This word was anliently used for what wc now call assise 
13 Ed. 1. See Oyer ami Terminer, 

OYER, Fr. Judirr^ Lat. To hear.] Previous and preparatory tc 
pleading in bar, the defcndunt may crave Oyer of the writ, or bond, 
or other specially upon which the action is brought, that is, to hear 
it read to him; the generality of defendants in the times of antient 
simplicity being supposed incapable to read it theniselves: whereupon 
the whole is entered verbatim upon the record, and the defendant 
may take advantage of any condition or other part of it, not stated in 
the plaintiff's declaration. 3 Comm. c, 20. /}. 299, 

To demand Oyer of an obligation, is not only to desire the plain» 
tiff's attorney to read the same; but to have a copy thereof, that the 
defendant may consider what to plead to the action. Hob, 2 1 7. 
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Oyer of Decda^ isfc, is dcniandablc by the plaintiff, or by the de- 
fcudain. If the plaimiffin his declaration necessarily makes a profer! 
in curia of any deed, writing, letters of administration, or the like, the 
defendant may pray Oyer, and must have a copy thereof delivered to 
him, if demanded; paying for the same after the rate of 4^/. //tr sheet, 
and also for the slan^ps. 2 Salk. 497: K. 7'. 5 C7 6 Geo. 2. So likewise 
if the defendant in his plea makes a necessary ftrofert in curid of any 
deed, Sec. the plaintiff may pray Oyer, and shall have a copy at the 
like rate. Id,-. 6 Mod, \22. And the parlv of w hom Oyer isdem;mdcd, 
is hound to carry it to the adverse jvariy. 2 Terjn Re/i, 40. Formerly, 
all demands of Oyer were made in Coiut, (as it is now in case of cri- 
minal appeals,) where the deed is, by intendment of law, when it is 
pleaded with w firofcrt in curtd 12 Mod. 398: 3 Salk. 119. And there- 
fore w hen Oyer is craved, it is supposed to be of the Court, and not 
of the parly; and the words d It i^imr in /ucc verba, Sec. are the act of 
the Court. Jd.: 1 Sid. 108. But sec 2 Luliv. \6A^, contra. In practice, 
however. Oyer is now usually demanded, and granted by the attor- 
nics. 6 Mod. 28. And where the plaintiff is entitled to have Oyer of 
a deed, it cannot be dispensed wiih by the Court, nor can the defen- 
dant be compelled to plead without it. even though the deed be lost. 
2 Lili. I\ R. title Ot/er 266; 2 AV6. 274: 6 Mod. 28: 2 Sir. 1186: 1 
mis. 16. But where the deed is in the hands of a third person, the 
Court will oblige him to give Oyer, and produce it. 2 Str. 11 98. 

When a deed is shew n in Court, it remains there in contemplation 
of law, all the term in which it is shewn; for all the term is consi- 
dered in law but as one day. And at the end of the term, if the deed 
be not denied, the law doth adjudge it to be in the custody of the party 
to whom it belongs; but if it be denied, then it shall remain in Court 
till the plea is determined, and if it eventually turn out not to be the 
plaintiff's deed, it shall be destroyed. Co. Utt. 231. b: 5 Co. 74. b: 2 
Lnttv. 1644. But letters testamentary, or of administration, are not 
supposed to remain in Court all the term; for the plaintiff may have 
occasion to produce them elsewhere. 2 Salk. 497: 12 Mod. 598; hence 
it is, that Oyer of a deed cannot, in strictness, be demanded, but dur- 
ing the same term it is pleaded. 5 Co. 74. b: 2 Luiiu. 1644: I Term 
Refi. 149. And as a general imparlance is always to a subsequent 
term, it follows that Over of a deed cannot be demanded after such 
imparlance. 1 Keb, .52:' 2 Lev. 142: Freem. 400: 3 Keb. 480, 491: 6 
Mod. 28. A different doctrine is, indeed, laid down in one place, which 
must be understood of a s/iecial imparlance to another day in the same 
reim. 12 Mod. 29, and see 2 Shon^. 310. 

Though Oyer is not, in strictness, demandablc of a record^ (I Ld. 
Maytn. 347, 4:h edition, note {a): Dougl. 476, 7: I Term Refi. 149, 50.) 
yet if a judgment or other matter of record in the same court be 
pleaded, the parties pleading it must give a note in writing, of the 
term and number-roll whereon such judgment or matter of record 
is entered and filed; or in default thereof the plea is not to be re- 
ceived. K>ilvj. 96: Carth. 454: 1 Ld. Raym. 347: Carth. 517: I Ld. 
liaym. 550: 2 Str. 823: R. T. 5 '<Sf ^ Geo. 2. (b.) And probably, on 
this account, the party was not anticntly permitted to plead nul tid 
record of a judgment or matter of record in the same Court. 5 //. 7. 
24yper Brian. 3 Keb. 76. But where a judgment or matter of re- 
cord is pleaded in a dift'erent Court, the party not being entitled to ai» 
vnconnt of the term and nnmber-rfjU, mtr^l plead vrrl f^d rrrftrri. Am< 
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it seems, that Oyer is not clcmandablc of an act of parliament. Dougl- 
476: Godb* 1^6, con/ra, ' 

Formerly the clcrcnciant was allowed Oyer of the Original Writ, in 
order to demur or plead in abatement, for any apparent insuflRciency 
orvarianee. Gild, C. P. 52: 12 Mod. 35, 189: 2 Lutw, 1644: 6 Mnd, 
27: 2 Salk. 498: 2 Ld. Raytn 970: R. T. 5 iST 6 Geo. 2. b: 2 IVils. 97: 
Co. Etu, 320. But this indulgence having been abused and made an 
instrument of delay, it is now holden, that if the defendant demand 
Oyer of the Original Writ, the plaintiff may proceed, as if no such 
demand had been made. Dougl, 227, 8: Barnes 340: and see Bro.Abr, 
title Oi/rr, fd. 19, 

The demand of Oyer is a kind of plea, and should regularly be 
made, before the time of pleading is expired. If it be not made, till 
after that time, the plaintiff may consider the dcmi«)d as a nullity, 
and sign judgment. Tidd'a Pract. K. li. But though Oyer be not in 
strictness demandable, yet if it be given, the party demanding has a 
right to make use of it. Dougl. 476, 7. If the defendant would insist 
upon his demand of Oyer, he should move the Court to have it en- 
tered upon record. 6 Mod, 28. If the plainiifl' on the other hand 
would contest the Oyer, he may cither counterplead it, or strike out 
the rest of the pleading, and demur. 2 Ltv, 142: 2 Salk. 497: and see 
2 Ld, Kaijm. 970. Upon which the judgment of the Court is, cither 
that the defendant have Oyer, or that he answer without it. 2 Lev, 
142. On the latter judgment, tiie defendant may bring a writ of error; 
for to deny Oyer where it ought to be granted is error, but not c con- 
verso, 3 Salk, 497: 6 Mod. 28: 2 Ld, Raym. 970. 2 Stra. 1186: 1 
11/76-. 16 

There is no settled time prescribed for the plaintiff* to give Oyer, 
though if not given when demanded, tiic defendant shall have the 
same time to plead, after Oyer given, as he had at the time of de- 
manding it. 1 Str. 705: R, t, 5 6 Geo, 2.{b). And he may either 
set forth the Oyer in his plea, or not, at his election. 2 Str, 1241: 1 
IVila. 97. If he set it forth, tlie Court must adjudge upon it as parcel 
of the record, though it was not strictly demandable at tiic time of 
granting it. 3 Sulk, 1 19: Carlh, 513: 6 Mod. 27: Dougl. 460. But the 
defendant is not bound to set it forth in his plea. 2 Str. 1241: 1 IVils. 
97: liarnes 127, contra; and if he do not, the plaintiff' may pray an in- 
rollmcnt, and so make it part of his replication. 

The time allowed for the defendant to give Oyer of a deed, &c. to 
The plaintiff", is two days exclusive after it is demanded. Carth. 454: 2 
Trrm Re/i, 40. And if it be not given in that time, the plaintiff may 
sign judgment as for want of a plea. 6 iUorf. 122. If given, the plain- 
tiff shall have the same time to reply after Oyer given him by the 
defendant, as he had at the time of dcmandini; it. R, T. 5 is' 6 Get. 
2. {b), 

^Vl^cre there may be Oyer, the party demanding it is not bound to 
plead without it, but the defendant may plead without it if he will, on 
taking upon him to remember the bond or deed; tliough if he plead 
without Oyer, he cannot after waive his plea, and demand Oyer. 
Mod, Can. 28: 3 Salk, 1 19. After a plea in abatement. Oyer may nol 
be had the sumc tern;, to plead another dilatory plea, ALd, Cas, 27., 

When on Oyer of a deed, it is entered, the whole case appears to 
the Court as if the deed were in tlic pica, and the deed is become 
parcel of the record: (hough Oyer of a deed can only bo dcmatidc/l 
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during the time it is produced in Court; and then it may be entered 
iH hac verbuy and there may be a demurrer, or issue upon it, &c.- 5 
He/i, 76: Lutvj. 1644: 3 SuU'. 119. 

If a bond is broup:ht into Court, Oyer is grantabic only the first 
term, for afterwards it is adjudged in the possession of the party. Yet 
Oyer of a recognizance was granted in a term subsequent to the de- 
claration. Ld, Raym, 84. 

A defendant ought to crave Oyer of the plaintiff's deed, on which 
he hath declared; and cannot set forth another to plead i>erformance 
thereof. Mod, Ca.s, 154. 

So where a deed is pleaded, the other party cannot allege that there 
is other matter contained in the deed, but must set it forth on Oyer. 
Strange 227. 

If the defendant, after craving Oyer of a deed, do not scit forth the 
vtholc of it, the plaintiff may sign judgment as for want of a plea. 4 
Trrm Reft. 370. 

If there is misnomer in a bond, &c. the defendant is to plead the 
misnomer, and that he made no such deed without craving Oyer; for 
if he doth, he admits his name to be right. 1 Sal/c. 7. 

If defendant will take advantage of a variance between the writ 
and count, lie must crave Oyer of the writ, and spread it on the re- 
cord. /. t. shew it lo the Court. 2 H'il.s, 395. 

OYKR DE FtECO UD, mulire rerordum,'] A petition made in Court, 
that the Judges, for better proof-sake, will hear or look upon any re- 
cord. Sec the preceding title Ou^r. 

OYER AND TERMINKK, Fr. Ouir Isf Terminer, Lat. jludiendo 

Tcrmhiando.] A commission directed to the Judges, and other gen- 
tlemen of the county to which it is issued, by virtue whereof they 
have power fo hrar and drfrrminr treasons, and all manner of felonies 
at)d trespasses. Cro/n/u Jurisd, 121: 2 List. 419: 4 Insf» 152. In our 
statutes the term is often printed Or/^T and Dctt rminer. 4 Inst, 162. 
See this Dictionary, title Justici n ofOun\ &c. and the references there, 
to which the following observations may be added. 

The usual commission of Oyer and Terminer of Justices of assise 
is general; and when any sudden insurrection, or trespass is commit- 
ted, which requires speedy reformation, then a special commission 
is immediately granted. See stat. IVvatm. 2. 13 Ed. 1. c. 29. F, jV, B. 

no. 

A man may have a special commission of Oyer and Terminer, to in- 
quire of extortions and oppressions of under sheriffs, bailiffs, clerks of 
the markets, and all other officers. Sec. on the complaint and suit of any 
one who will sue it out; and the King may make a writ of yhHOciation 
unto the Justices of Oyer and Terminer, to admit those into their 
company whom he hath associated unto them; also another writ may 
be sent to the Judges to proceed, although all the Justices do not 
come at the day of the sessions; and this writ is called the writ of 
Si nonomnt'S',<:fc, Xeiv. jYut, Brcx>. See Reg, Orig, 126: F, A\ B, 
1 12. 

As to these corVi missions, it is said, that if a commission of Oyer 
and Terminer, &c. be awarded to certain persons to inquire at such 
a .place, they can neither open their commission at another, nor ad- 
journ it thither, or give judgment there; if they do, all their proceed- 
ings are, as coram non judice. But it is held, that justices appointed 
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/iro hac vice may adjourn tlicir commission from one day to another, 
though there be no words in ihcir commission to such purpose; for 
a general commission authorising persons to do a thing, implicitly 
allows them convenient lime for the doing it. 2 Huwk. P, C, c, 5. $ 
14. 

Upon the general commission of Oyer and Terminer, there should 
issue a precept to the Sheriff' in the name of the commissioners, 
bearing date fifteen days before their sessions, that he return tw enty- 
four persons for a grand jury ad inquirendum, £cc. on such a day; and 
the Sheriff is to return his panel annexed to the precept. 

As the same justices, at the same time, may execute the commis- 
sion of Oyer and Terminer, and also that of gaol delivery, they may 
proceed, by virtue of the one, in those cases where they have no ju- 
risdiction by the other, and make up their records accordingly. 2 
J-Iule. P, C. 20; and see 2 Ha-Mk, P, C. c. 5. On indictments found 
before the Justices of Oyer and Terminer, they may proceed the 
same day against the parties indicted. 

O YES, A corruption of the Fr. Oyez^ u e. Auditc^ hear ye.] The 
term used by a public crier, to enjoin silence and attention. 

OYSTER. I'ISHERY, (in the river Medvcay,) is regulated by stat, 
2 Geo* 2. f. 19; and a Court is kept for that purpose at Rochester 
yearly, where, by a jury of free dredger-men of the Oyster-fishery, 
the same is to be inquired into; and they may make rules and orders 
when Oysters shall be taken, what quantities in a day, and to preserve 
the brood of Oysters, isfc. And may impose penalties not exceeding 
51. Also water bailiffs shall be appointed to examine boats, ti^r. By 
stat. 31 Geo. 3. c. 31, amended by 48 G. 3. c. 144. for regulating 
Oyster-fishing in general, fine and imprisonment may be inflicted on 
persons unlawfully fishing for Oysters. And those who steal them 
are punishable as Felons, by 7 years' transportation. But this act not 
to affect any other local statutes. See titles /'/«/;; A'avigation .4ct.u 

OZE, or Ozy ground, ^olum uliginottum,'] Moist, wet, and marshy 
land. Lit, Diet, 
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